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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

LANI BRANDMIRE, )

Plaintiff, ;
V. ; No.: 3:12-CV-670-TAV-CCS
THE KROGER CO., ))

Defendant. ))

MEMORANDUM OPINION

This civil action is before the Cduron Defendant’sMotion for Summary
Judgment [Doc. 10]. Plaintiff has responde@¢D11], and defendant has filed a reply to
plaintiff's response [Doc. 12]. The Couras carefully considered the motion and the
record and, for the reasons stated belbagds that defendant’'s motion for summary
judgment should be granted.

l. Background

Plaintiff, Lani Brandmire, began wking for defendant The Kroger Co.
(“Kroger”), in August 2006 amh was employed there until heermination in September
2012 [Doc. 10-1 p. 3]. Plaintiff was red as a store clerin the DrugGeneral
Merchandising department fowo years, and was ultimatetyansferred to the produce
department Id.]. As a produce store clerk, pitiff's job primaily consisted of
transporting large boxes ofuit to the “prep room,” andutting fruits for mixed fruit

bowls [Id. at 4].
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On March 5, 2011, plaintiff suffered jury to her right wrist while she was
picking up a watermelon [Doc. 10; Doc. 10p1 4]. Plaintiff waited for her store’s
assistant manager, Mr. Graves, to arrivavatk and then reportetier injury to him
[Doc. 10-1 p. 5]. Mr. Graves directed plafihto go the company doctor at Park West
Medical facility, but because it was a Saturday Park West was closed, plaintiff went
to another emergency roond] at 6—7]. Plaintiff underent an x-ray where it was found
that nothing was brokend. at 7]. She was placed in a cast a sling and told to go to
the company doctor the next Monddg.]. Plaintiff was subsequently diagnosed with
De Quervain’s tendonitis iher right wrist, and she undeewt surgery a few months later
when pain medication and ¢sone shots proved ineffectifPoc. 10; Doc. 10-1 p. 7].
Plaintiff ultimately “filed a workers’ compensation claim against [defendant] for the
necessary treatment associatgth her injury [Doc. 11].

After her injury in March 2011—excludg the two weeks shwas off for her
surgery in October—plaintifivorked for defendant until héermination approximately
one year and six months later [Doc. 10; Dd8:-1 p. 8]. During this period, plaintiff
worked on “light duty” basedn restrictions from her damt prohibiting her from lifting
anything over 15 pounds [Doc. 10-1 p. 7While on light duty, before her surgery,
plaintiff performed light duty-assignmentsoand the store like restocking salads, or
doing prime-time, which involved using a grocguyn to “shoot[] holes to make sure that
the inventory gets ordered’ld]. After her surgery, platiff performed tasks that

involved putting back light it@s on the shelves and pulling items forward on the shelves



[Id. at 8]. Plaintiff also evenally started working at thednt end of the store operating
the store’s self-check lane, U-Scanwael as working as a floor supervisod].

On September 26, 2012, defendartisman Resources Coordinator, Thomas
Coburn, conductedan interactive meeting with pfaiff after being notified that
permanent restrictions had been assigned #oniglif [Doc. 10; Doc. 10-5 p. 3]. During
this meeting, Mr. Coburn tminated plaintiff's employrant after determining that
defendant could not danything to accommodate plaiifif8 permanent restrictions in
light of the essential job functioms all the positions availabled.].

Plaintiff filed suit in the Circuit Courfor Knox County, Tennessee on November
28, 2012, alleging retaliatory sttharge [Doc. 2-1 BEXA § 5]. Plaintiff's cause of action
stems from her allegation that she was dischabgeduse of her assertion of her right to
workers’ compensation @& her wrist injury [d]. Defendant filed a timely Notice of
Removal pursuant to 28 U.S.§8 1332 and 1441 [Doc. 1].

Il. Standard of Review

Summary judgment under Rule 56 oktkederal Rules of Civil Procedure is
proper “if the movant shows that there isgenuine dispute as to any material fact and
the movant is entitled to judgent as a matter of law.” Fed. R. Civ. P. 56(a). The
moving party bears the burder establishing that no geme issues of material fact
exist. Celotex Corp. v. Catrett, 477 U.S. 317, 330 n.2 (1986toore v. Phillip Morris
Cos, Inc., 8 F.3d 335, 339 (6th €i1993). All facts and all inferences to be drawn

therefrom must be viewed ithe light most favorablgo the non-moving party.



Matsushita Elec. Indus. Co., Ltd v. Zenith Radio Corp., 475 U.S. 574587 (1986);
Burchett v. Kiefer, 301 F.3d 937, 942 (6th Cir. 2002).

“Once the moving party prests evidence sufficiertb support a motion under
Rule 56, the nonmovingarty is not entitled to trial merelyn the basis of allegations.”
Curtis Through Curtis v. Universal Match Corp., 778 F. Supp. 1421423 (E.D. Tenn.
1991) (citingCelotex, 477 U.S. at 317). To establiahlgenuine issue ds the existence
of a particular element, theon-moving party must point tevidence in the record upon
which a reasonable finder of fact could find in its favAnderson v. Liberty Lobby, Inc.,
477 U.S. 242, 2481986). The genuine issue mussalbe material; that is, it must
involve facts that might aéict the outcome of the swihder the governing lawd.

The Court’s function at the point of summgudgment is linited to determining
whether sufficient evidence fidbeen presented to makiee issue of fact a proper
guestion for the factfinderAnderson, 477 U.S. at 250. Th€ourt does not weigh the
evidence or determine thiuth of the matter.ld. at 249. Nor does the Court search the
record “to establish that it is bereft afgenuine issue of material fact3reet v. J.C.
Bradford & Co., 886 F.2d 1472, 1479-86th Cir. 1989). Thus'the inquiry performed
is the threshold inquiry of dermining whether there is a&ed for a trial—whether, in
other words, there are any genuine factualesghat properly can be resolved only by a
finder of fact because they may reasonably rbsolved in favor of either party.

Anderson, 477 U.S. at 250.



lll.  Analysis

In support of its motion for summaryudgment, defendant presents two
arguments. Defendant argues that it igitled to summary judgent because: (1)
plaintiff cannot make out a prima facie caseaeaihfliatory dischargéor filing a workers’
compensation claim because ptéf is unable to show thahere is a causal connection
between her filing her workers’ compensataaim and her subsequent termination; and
(2) plaintiff cannot prove that the reasons fer termination were pretextual because
defendant had a lawful, non-discriminatory reason for terminating her [Doc. 10].

A. Plaintiff's Prima Facie Caseof Retaliatory Discharge

In Clanton v. Cain-Soan Co., Tennessee Supreme Court first recognized an
employee’s right to proceed against his or @mployer for retaliatory discharge taken
against that employee for filing or threatagpito file a workers’compensation claim.
677 S.W.2d 441 (Tenn. 1984). To make optiena facie case of retaliatory discharge, a
plaintiff must prove that: (1) the plaintiivas an employee of the defendant; (2) the
plaintiff made a claim against the defendBmmtworkers’ compengeon benefits; (3) the
defendant terminated the aohtiffs employment; and (4 the claim for workers’
compensation benefits was a substantial facttine employer’s mivation to terminate
the employee’s employmen#nderson v. Sandard Register Co., 857 S.W.2d 555, 558
(Tenn. 1993). Once thdaintiff establishes each of theeglements, the burden shifts to

the defendant-employer to articulate a reafwnthe discharge #t was legitimate and



non-retaliatory. Id.' If the employer proffers a legitate, non-retaliatory reason for the
discharge, then the hien shifts back to the pldifi to prove that the employer’s

proffered reason was pretextu&mnith v. Bridgestone/Firestone, Inc., 2 S.W.3d 197, 200

(Tenn. Ct. App. 1999) (citindvicDonnell Douglas Corp. v. Green, 411 U.S. 72, 804

(1973)).

Here, plaintiff has established, and dwfant does not dispute, the first three
elements of her prima facie case—that igf:tljl) plaintiff was an employee of Kroger;
(2) plaintiff made a claim against Krogér workers’ compensation benefit; and (3)
plaintiffs employment was teninated by Kroger. Defenda argues, however, that
plaintiff has failed to meet her thresholdréden of establishing a causal connection
between her filing a workstcompensation claim and her termination [Doc. 10].

A plaintiff, in a retaliatory dischargelaim, may establish causal connection
between a workers’ compensatiolaim and a subsequent diacge through either direct
evidence or compelling mumstantial evidence.Thomason v. Better-Bilt Aluminum
Prods., Inc., 831 S.W.2d 291, 293 (Tenn. Ct. App.929. Although courts have been
hesitant to conclusively list what kind e¥/idence definitively eskdishes the requisite
causal relationship, several courts have opmedvhat evidence imsufficient to create

the link, including subjective beliefs and speculati&@ee, e.g., Chappell v. GTE Prods.

! In Anderson, the Tennessee Supreme Court adoghedburden-shifting framework of
McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973)857 S.W.2d at 558. The court later
overruled theAnderson decision by holding that th&icDonnell-Douglas burden-shifting
framework does not apply at the summgpnpudgment stage in Tennessefee Gossett v. Tractor
Supply Co., 320 S.W.3d 777, 785 (Tenn. 2010)he Tennessee General Assembly subsequently
enacted Tenn. Code Ann. 8 4-21-311(e)olsuperseded the court’'s holdingGossett and re-
instated the burdeshifting framework.
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Corp., 803 F.2d 261, 268 (6th Cit989) (finding that a plaintiff's subjective beliefs and
mere speculation are not sufficientdieeate a causal relationshipjughan v. Harvard
Indus., Inc., 926 F. Supp. 1340, 135WV.D. Tenn. 1996) (holdg that causation cannot
be established simply because the pldimannot think of anyother reasons for the
discharge)verruled on other grounds by Bratten v. S§ Servs,, Inc., 185 F.3d 625 (6th
Cir. 1999);Reed v. Alamo Rent-A-Car, Inc., 4 S.\W.3d 677, 685 @€nn. Ct. App. 1999)
(“[A] plaintiff may not prevail on a wrongfutlischarge claim merely by showing that a
causal connection exists betwelkear on-the-job injury andher subsequent discharge.
Instead, the plaintiff musthew that her claim for worket compensation benefits, as
opposed to her injury, was the true or ¢absal reason for her discharge.” (citations
omitted)).

Additionally, a plaintiff, in an effort toshow a causal concon, can present
circumstantial evidence iwvarious forms, which may include: (1) “the employer’s
knowledge of the congmsation claim”; (2) “the expressi of a negative attitude by the
employer towards an employee’s injury”;) (3the employer’s failure to adhere to
established company policy’(4) “discriminatory treatmdncompared to similarly
situated employees”; (5) “sudden and nemrkchanges in an employee’s performance
evaluations after a workers’ compensationmalaior (6) “evidence tending to show that
the stated reason for discharge was fal$éeivcomb v. Kohler Co., 222 S.W.3d 368, 391

(Tenn. Ct. App. 2006).



Plaintiff argues that causal connectiostween her workers’ compensation claim
and her subseqoe discharge is prove by defendant’s demoination of “hostile
retaliation tactics against Mrs. Brandmire atthonmediately after she reported her work
injury” [Doc. 11]. Plaintiff alleges that “enere one day after Mrs. Brandmire was hurt,
her store supervisor, Michael Graves, begasstianing the validity of Mrs. Brandmire’s
claim by insisting that an existing injurymehow contributed to her tendon snapping,
even though there w@anothing in her medical recorawicating any such problemfd.].
Plaintiff also argued that tendant “continued its punitivadtics against Mrs. Brandmire
by later instructing her thaghe needed to see the camnyp physician oma Saturday,
knowing that she would be traveling aloneil@hnjured, even though he physician’s
offices were entirely clesl for the weekend’lfl.]. Furthermore, plaintiff argues that
Kroger has a history of firing employeego seek compensation benefits for work-
related injuries and who are repgated by her attoey, Mr. Bobo [d.]. In support of
this contention, plaintiff lists the names thiree other employees who were terminated
and whose cases are being handleglaintiff's current attorneyidl.].

In reply, defendant statethat there is no evidence to show that defendant
demonstrated hostile retaliation tactics simpyyMr. Graves filling out a “Questionable
Claim Form” as was part of company policyd® 12]. Rather, Mr. Graves merely had
some concerns about the vdldof plaintiff's claims because he had observed her
wearing a wrist brace prior to the injurand plaintiff admitted to wearing one

occasionally [Doc. 12; Doc. 10-1 p. 5]. Dedant also states that plaintiff’'s argument



that Mr. Graves told her tasit the company physician, who turned out to be unavailable
on Saturdays, is not malicious or retaliatongtive as Mr. Gravesent her there on a
Saturday because thgury occurred on &aturday [Doc. 12].

The Court is persuaded lefendant’s argument thataphtiff cannot prove the
requisite causal connectiondea on Mr. Graves’s Questionalfflaims complaint that he
filled out a day after plaintiff's injury antefore plaintiff had filed or displayed any
intent to file a workers’ compensation clairRlaintiff also displgs no evidence that Mr.
Graves'’s directive to go tihe company’s physician was domaliciously, or with actual
knowledge that the medicalenter was closed. Additially, plaintiff's argument
alluding to defendant’s practice of firinghetr employees represedtby her attorney is
not sufficient to prove a causal connectiorcdhese plaintiff's conspiracy theories or
subjective beliefs are insufficient to prove tlequisite causal connection for a retaliatory
discharge claim. See, e.g., Chappell, 803 F.2d at 268 (findin@ plaintiff's “[m]ere
personal beliefs, conjecture, and speculatiorsufficient to support an inference of
causal connection)@royer v. Dollar Tree Sores, Inc., No. 3:09-CV-203, 2011 WL
5184069, at *10 (E.D. Te. Nov. 1, 2011) (finding thahe plaintiff's general allegations
and conclusory statements were insufficient to prove causal conneblewtpomb, 222
S.W.3d at 391 (“A plaintiff's subjective befge mere speculation, or testimony that the
employee can think of no other reason fag thischarge cannot, in and of themselves,
create the requisite causal relationship.”). rébwer, plaintiff has failed to provide any

other evidence of retaliation based on her wmskcompensation claimln fact, plaintiff



admitted that at no time did defendant disgay negative attitude wards her injury or
ask her to do anything that violated hght-duty restrictiongDoc. 10-1 p. 10].

Viewing the facts in the light most fa\able to the plaintf, as the Court is
required to do on a motion for summary judgimetaintiff has not presented sufficient
evidence to create a genuirssue of material fact on tleebeing a causal connection
between her claim and her dischargrhus, because there isexadence irthe record on
which to submit the issue of wsation to the jury, defendanare entitled to judgment as
a matter of law.See Anderson, 857 S.W.2d at 558-59.

B. Plaintiff's Evidence of Pretext

Even if plaintiff were to establisla causal connection between her workers’
compensation claim and her discharge, defendant has articulated a legitimate, non-
pretextual reason for plaintiff's dischargdiat plaintiff was discharged because her
permanent restrictions maderhghysically unable to perforrthe essential functions of
her job and the restrictionr®uld not be reasonably aromodated by defendant [Doc.

10].

Plaintiff argues that defendant’s reasons are purely pretextual because plaintiff
“could perform, and had been performing, #ssential functions of her job for nearly
and entire year prior to her termination withamy complaints, corrections, or issues by
any agent or member of the Defendant’s stfiffoc. 11]. Plaintiff also states that her
ability to perform her job in a satisfactory nmeer is evidenced by the fact that she earned

an employee of the month award two weeks ilgefeer termination, and the fact that she

10



was never warned prior to théermination about possiblshortcomings or physical
inability to do her jobId.]. Furthermore, plaintiff arguethat pretext igoroven by the
fact that the investigation o plaintiff's work performace and physical capabilities did
begin until after she had filed her worker©mpensation claim; by the fact that Mr.
Coburn did not provide platiff with her essential job factions or send them to her
treating physician; and by the fact that Mioburn failed to consider alterative positions
or make reasonable accommodatidag [

In response, defendant argues that wpintiff was on light duty, she was not
performing all the essential duties of hersgion; rather, she was merely performing
certain modified tasks withiher job [Doc. 12]. Defendantates that plaintiff had been
working at the front end mainly operating ttere’s self-check, U-Scan, which is not a
stand-alone position but, rather, a parthaf front-end store clerk position, which would
require the ability to ograte a check-stand, bag groceraas] help customers load their
vehicles [d.]. Specifically, defendant argues tipdaintiff was not entitled to permanent
light-duty work, and it only bowed plaintiff to perform modified tasks “on a temporary
basis to allow Plaintiff time to recover andum to a job she could physically perform.
It was only after Plaintiff redeed her permanent restrictigrand it became clear that she
could never perform the job of Checker, Rroel Clerk, or any ber position, was she

terminated” [d.].
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It is well established that a plaintiff's phgal inability to do tle job is a legitimate
reason for terminationSee Anderson, 857 S.W.2d at 55%ee also Johnson v. Cargill,
Inc., 984 S.W.2d 233, 234 (Tenn. Ct. App98Y (citing physical inability to do the job
as a non-pretextual, non-retaliatory readon termination). Moreover, “[a]bsent a
contractual arrangement, an employer is uneiegal duty to provide an alternative
position to a disabled employeeJohnson, 984 S.W.2d at 235 (citingeatherwood v.
United Parcel Serv.,, 708 S.W.2d 396 (Tenn. CH&pp. 1985)). Here, defendant
terminated plaintiff after learning that hentgorary restrictions had become permanent,
and that they would disqualify her from perfang all of the essential job functions of
any available position [Doc. 10; B010-5 p. 3]. Although dendant is not obligated to
provide alternative positions faaintiff, the record indicatethat Mr. Coburn considered
the essential job functions efery position in the store, which a store clerk would have
gualified for, before making the decisiotihat plaintiff's decision could not be
accommodatedd.].

Thus, even if plaintiff promed a sufficient indication ad causal link between the
filing of her workers’ compnsation claim and her disarge, because defendant
articulated a legitimate, nonsdiriminatory reason for plaifits discharge, defendant is

entitled to judgment as a matter of law.
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IV.  Conclusion

For the reasons stated above, the Court @GRANT Defendant's Motion for
Summary Judgment [Doc. L0 This case will beDISMISSED and the Clerk of Court
will be DIRECTED to close this case.

ORDER ACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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