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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

PERRY LEE DIXON, )
)
Plaintiff, )
)
V. ) No.: 3:13-CV-28
) (VARLAN/GUYTON)
FORT LOUDOUN ELECTRC COOPERATIVE )

and INTERNATIONAL BROTHERHOOD OF )
ELECTRICAL WORKERS (I.BE.W.) LOCAL 760, )

)
)

Defendants.

MEMORANDUM OPINION

This civil action is before the Coumdn Defendant FortLoudoun Electric
Cooperative’s Rule 12(b)(6) Mion to Dismiss [Doc. 6]. Rintiff Perry Lee Dixon filed
a response in oppositioto this motion [Doc. 13]. Kb Loudoun Electric Cooperative
(“FLEC”) has not filed a reply, anthe time for doing so has passe8eeE.D. Tenn.
L.R. 7.1(a), 7.2.

The Court has carefully veewed plaintiff's complat [Doc. 1], the pending
motion to dismiss [Doc. 6], itsupporting memorandum [Dog], and plaintiff's response
[Doc. 13], all in light of theapplicable law. For the reass set forth herein, the motion
to dismiss [Doc. 6] will bé&SRANTED, and plaintiff's claims will bdDISMISSED with

prejudice andin their entirety.
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1. Background®

In his complaint, plaintifstates that he was born on fdia 3, 1953, and hired by
FLEC on August 21, 1990 [Dod 11 12, 15]. He also notes that he is an ethnic Native
American and was made a full memloérthe Cherokee nation in 200@/ 1 13, 17].

At this time, plaintiff claims that he begdo be called (presurbly while working at
FLEC) “chief yellow hat,” a designation offsive to plaintiff but never addressed by
FLEC [Id. § 17]. He also allegethat “[tlhroughout this period,” FLEC's general
foreman, Dixon Tom Greene, called plaintiffifiéf Boneall,” both publicly and privately
[Id. T 18]. As far as his caregvas concerned, however, March 2009, plaintiff was
promoted to the position of “Service mamd.[{ 22].

On September 27, 2009, plaintiff was arrested forimgiwinder the influence and
evading arrestlfl. 1 23]. As a result, FLEC placedapitiff on administrative leave,
pending resolution of the crimal charges against himd[ § 25]. Jim Kendrick, the
former CEO of FLEC, told platiff that FLEC would reinstat him if he was cleared of
the charges, and “more speciily the DUI charge” [Docl-1 p. 4]. Kendrick was
terminated in February 2011d[]]. On September 8, 2011, the DUI charge against
plaintiff was dismissed, but plaintiff pleadgdilty to “walking resisting arrest” [Doc. 1
19 28, 29]. The following day, Septemi®&r2011, Jarrod Brackett, FLEC’'s new CEO,

told plaintiff that he wou not be taken off of admistrative leave and was being

! For the purposes of a motion to dismiss, therCtakes plaintiff's factual allegations as
true. See Erickson v. ParduS51 U.S. 89, 94 (2007) (noting thawhen ruling on a defendant’s
motion to dismiss, a judge must accept as tliethe factual allegations contained in the
complaint” (citations omitted)).
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terminated [d. 1 30]. Brackett notified plaintiff othis decision in a letter in which
Brackett stated that plaintiff was being terated because of his conviction for resisting
arrest and, notably, plaintiff's admission to Brackett in the presence of two witnesses that
plaintiff consumed alcohol on the day los arrest while on ahdby duty with FLEC

[Doc 1-1 p. 5]. Plaintiff denies this allegan [Doc. 1 § 31]. Plaintiff later discovered

that he had been replaced as “Service ninJosh Wilson, who is under the age of 30
and the grandson to Robert Long, former CEO of FLECY[ 36].

Plaintiff first alleges that FLEC viated 29 U.S.C. § 623 (the “ADEA”) in
terminating him because FLECrédl a man who is half of plaintiff's age to replace him
and because FLEC's statedason for terminating plaintifthat he was convicted of
resisting arrest and admittéal drinking while on standbgluty for FLEC, was a pretext
for FLEC’s actual reason—that plaintiff weahree years from being fully vested in
FLEC's retirement plan and FLEC couiite a younger worker for less pag.[11 38—
42]. Additionally, plaintiff subrits that he was, at the ting# his termination, the only
Native American or minority employed by FLE&d was repeatedly subjected to slurs
regarding his national origin dirace while employed theras FLEC did not attempt to
stop this conduct despite plaintiff's protedts I 46, 47]. Accordingly, plaintiff argues,
FLEC violated 42 U.S.C8 2000e (“Title VII") becaus its stated reason for his
termination was pretextual, and its actual o@awas plaintiff's raceand national origin

[Id. 79 45, 48].



Plaintiff further claims that FLEC breasth his employment contract, violated the
Tennessee Human Rights Act (“THRA”), and liable for intentional infliction of
emotional distress. Yet, as the Court findd phaintiff admits in hé response to FLEC'’s
motion to dismiss, these claimse time-barred, and thusetiCourt declines to describe
their substance in detail.

FLEC filed a motion to dismiss, asseg that plaintiffs claims should be
dismissed, in their entirety, pursuant tol&kd2(b)(6) of the Federal Rules of Civil
Procedure for a myriad of reasons. Fummare, FLEC submits that plaintiff's ADEA
and Title VIl claims should be dismissed based ghaintiff's failure to exhaust
administrative remedies, anddause plaintiff fails to pleddcts stating a plausible claim
for relief. Plaintiff filed a response to thimsotion admitting that ki breach of contract,
THRA, and intentional infliction of emotional disss claims were tirAearred. Plaintiff,
however, contends that he properly exhbagisthe requisite administrative remedies,
citing attached exhibits that indicate pldintiled a charge withthe EEOC on April 25,
2012, but that he did not file signed Form 5 with the EXC until October 17, 2012, and
that the EEOC mailed plaintiff a Dismissand Notice of Right®n October 24, 2012,
stating that his charge was rimhely filed with the EEOC.

Il. Analysis

A. Standard of Review
Federal Rule of Civil Procedure 8(a)(&yhich governs pleadings, requires only

“a short and plain statement of the claim sihmythat the pleader is entitled to relief,” in



order to ‘give the [opposing pg] fair notice of what the . . claim is and the grounds
upon which it rests.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (quoting
Conley v. Gibson355 U.S. 41, 47 (1957)). If a i fails to meet these pleading
requirements, the opposing party may mdweedismiss for failure to state a claim
pursuant to Rule 12(b)(®f the Federal Rules of Civil Procedure.

In determining whether tgrant a motion to dismisbrought pursuant to Rule
12(b)(6), all well-pleaded allegations musttaken as true and construed most favorably
toward the non-movantTrzebuckowski v. City of Clevelgri2ll9 F.3d 853, 855 (6th Cir.
2003). Still, thougla court may not grantlRule 12(b)(6) motion tsed on disbelief of a
complaint’s factual allegationsawler v. Marshall 898 F.2d 1196, 119%th Cir. 1990),
the court “need not accept as true legal caichs or unwarranted factual inferences.”
Morgan v. Church’s Fried Chicker829 F.2d 10, 12 (6th €i1987). Detailed factual
allegations are not required, but a partydbltgation to provide the ‘grounds’ of his
‘entitle[ment] to relief’ requires morthan labels and conclusionsTwombly 550 U.S.
at 555. Accordingly, “[a] formulaic re@tion of the elements of a cause of action will
not do,” nor will “an unadored, the-defendant-unlawfullyarmed-me accusation.”
Ashcroft v. Igbal 556 U.S. 662, 678 (2009). Furtharcomplaint will not suffice if it
tenders “naked assertion[s]” devoid ‘@brther factual enhancement.”Twombly 550

U.S. at 557.



More specifically, inAshcroft v. Igbal 556 U.S. 662, 678 (2009), the United
States Supreme Court stated that “a compleust contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its falok.(quoting
Twombly 550 U.S. at 570). To i end, “[a] claim has faal plausibility when the
plaintiff pleads factual content that allowstbourt to draw the reasonable inference that
the defendant is liable for the misconduct allegedtd. (citing Twombly 550 U.S. at
556). The Supreme Court then proceedeexfaain the two principles underlying these
statements:

First, the tenet that a court must accept as true all of the allegations

contained in a complaint is inglcable to legal conclusions.

Threadbare recitals of the elemenfsa cause of action, supported

by mere conclusory statementdy not suffice. Rule 8 marks a

notable and generous depagtuirom the hyper-technical, code-

pleading regime of a prior era, tbi1 does not unlok the doors of

discovery for a plaintiff armed withothing more than conclusions.
Id. at 678-79 (citations omitted). As a reswithen a complaint ates no more than
conclusions, such are not entitleml the assumption of truthld at 678 While legal
conclusions can provide the framework of anptaint, they must be supported by factual
allegations. Id. So, in sum, “a civil coplaint only survives anotion to dismiss if it
‘contain[s] sufficient factual matter, acceptedtasge, to state a claim to relief that is
plausible on its face.”Courie v. Alcoa Wheel & Forged Prod877 F.3d 625, 629 (6th
Cir. 2009) (alteration in original) (quotifdgbal, 556 U.S. at 678).

Typically, in ruling upona Rule 12(b)(6) motion talismiss, a court may only

113

consider matters presented in the pleadinged. R. Civ. P. 12(d) Yet, “matters of



public record, orders, items appearing in theord of the case, and exhibits attached to
the complaint, also may kaken into account.” Amini v. Oberlin Coll, 259 F.3d 493,
502 (6th Cir. 2001) (quotinlieman v. NLO, In¢.108 F.3d 1546, 185(6th Cir. 1997)
(quotation and emphasis omittedAlso, in order to prevent aintiffs from being able to
survive motions to dismiss by failing to ath dispositive documents relied upon in
crafting the complaint, “[d]Jocments that a defendant attaches motion to dismiss are
considered part of the pleadinfishey are referred to in ¢éhplaintiff's complaint and are
central to her claim.” Weiner v. Klais & Co., In¢.108 F.3d 86, 846th Cir. 1997)
(quoting Venture Assocs. Corp. v. Zenith Data Sys. C&®7 F.2d 429, 431 (7th Cir.
1993)). Similarly, a court may considedditional facts presented in the plaintiff's
response to a motion to dismiss to the exwrnth facts clarify the allegations in the
complaint. Craddock v. Hennesseldo. 1:09-CV-14, 2010 WI1138300, at *2, n.1 (E.D.
Tenn. Mar. 18, 2010) (citinBegram v. Herdrich530 U.S. 211, 230 (2000)).

B. Timeliness of Plaintiff's Filing with the EEOC

Before bringing a civil complaint underdlADEA or Title VII for discrimination,
a claimant must first file a chargath the EEOC. 29 U.S.C. 8§ 626(Bc¢ott v. Eastman
Chem. Cq.275 F. App’x 466470 (6th Cir. 2008 Although plaintiff makes no mention
in his complaint that he exhausted thiguisite administrative remedy before filing the
instant action, the Court considers plainsffesponse to this motion, which includes

evidence that he in fact filed a complainttwthe EEOC; that is, a copy of plaintiff's



Dismissal and Notice dRights from the EEOE. According to the letter accompanying
this dismissal and notice, pheiff filed his charge wittthe EEOC on April 25, 2012229
days after he was terminated by FLEGhe EEOC issued pldiff's Dismissal and
Notice of Rights on October 22012, and he filed the ggent action on January 18,
2013.
1. Plaintiff's ADEA Claim

“In Tennessee, which has state laws griiimg age discrimination, a plaintiff's
ADEA claim will be dismissed as untimely ifetplaintiff fails to fle a charge [with the
EEOC] within 300 days of & discriminatory action.” Weigel v. Baptist Hosp. of E.
Tenn, 302 F.3d 367, 375-76 (6thir. 2002). Because plaifftfiled his charge with the
EEOC within requisite time period, plaintiffASDEA claim is not untimely filed with this
Court. Moreover, plaintiff filed this action within 90 days of receiving his Dismissal and
Notice of Rights from the EEOC and thdsmissal of his ADEA claim on timeliness
grounds is unwarrantedsee Forest v. U.S. Postal Se@7 F.3d 137, 141 (6th Cir. 1996)
(holding that “plaintiff mustbring suit under the ADEA with 90 days after receiving

notice that the administrativeqmeeding has been terminated”).

2 The Court considers this information inajitiff's response onlyto help clarify the
allegations in plaintiff's complaint and the validity of FLEC’s grounds for dismisSaaddock
v. Hennessed\o. 1:09-CV-14, 2010 WL 1138300, at 21 (E.D. Tenn. Mar. 18, 2010) (citing
Pegram v. Herdrich530 U.S. 211, 230 (2000)).

% It is somewhat unclear what plaifitfiled on April 25, 2012, and October 17, 2012,
respectively, but because the EEOIEtter to plaintiff states thataintiff filed a charge on April
25, for purposes of considering timeliness, tlei€will treat his chage as filed on April 25.
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2. Plaintiff's Title VII Claim

Regarding plaintiff's Title VII claimhowever, 42 U.S.C. 8000e-5(¢e)(1) states
that:

A charge under this section shbk filed withinone hundred and
eighty days after the alleged uwfal employment practice . . . ,
except that in a case of amlawful employment practice with
respect to which theperson aggrieved hasitially instituted
proceedings with a &te or local agencyith authority to grant or
seek relief from such practice or to institute criminal proceedings
with respect thereto upon receivingtice thereof, such charge shall
be filed by or on behalf of the person aggrieved witthiree
hundred days afterthe alleged unlawful employment practice
occurred, or within thirty daysfter receiving notice that the State
or local agency has terminated the proceedingsler the State or
local law, whichever is earlier.

42 U.S.C. §8 2000e-5(e)(1) (emphasis alide Thus, “a charge is timely when the
aggrieved file[s] with the EGBC within 180 days after thallegedly unlawful practice
occurred.” Nichols v. Muskingum Coll.318 F.3d 674, 677-78th Cir. 2003). An
exception lies if the claimant has instéd proceedings with state agencyld. at 678.

In the instant matter, plaintiff filed his charge with the EEOC alleging
discrimination on the basis of race and ol origin 229 days after his termination,
which is the allegedly discriminatory acttims case. Moreoveplaintiff has given no
indication that he initiated proceedings wéhy state or local agency before filing his
charge with the EEOC. Accordingly, higtl& VII claims of discrimination on the basis

of race and national origin are time-barred.



Furthermore, plaintiff alleges that whimployed at FLEC, he was subjected to

name-calling in derogatn of his status and heritage adNative American. While this

alleged name-calling, if true, is certainly disgraceful, because it necessarily occurred

before plaintiff was terminatl, any Title VII claims baskon such conduct are likewise
time-barred. As a result, plaintiff's Title VIl claims are time-barred pursuant to 42
U.S.C. 8 2000e-5(e)(1), as he failed to &leharge with the EEO@ithin 180 days of
the alleged unlawful act by FLET.

C. Substantive Allegations of Discrimination

Both Title VII and the ADEAforbid an employeto “discharge any individual, or
otherwise to discriminate against any indiatlwith respect to 8i compensation, terms,
conditions, or privileges of employment, becaatsuch individual’s race” or “age.” 42
U.S.C. § 2000e-2(a)(1); 29 UG.8 623(a). A platiff may establish a claim under Title
VII or the ADEA by offering dher direct or circumstantial evidence of discrimination.
Kuhn v. Washtenaw Cnfy709 F.3d 612, 62 (6th Cir. 2013)Grubb v. YSK Corp 401
F. App’x 104, 113 (6th Cir. 2010) (citing/exler v. White’'s Fine Furniture, Inc317
F.3d 564, 570 (6th Cir. 2003en banc)). Direct evidence “evidence which, if

believed, requires the conclusion that unldveigcrimination was at least a motivating

* The last contact between plaintiff afiLEC cited in the complaint took place on
September 26, 2011 [Doc. 1 1 35]. i9Hate is 212 days prior the filing of the EEOC charge,
and therefore any allegationsa$criminatory conduct by FLEC dhis day, or before, are time-
barred.

> In any event, plaintiff's Title VIl claimdail to substantively survive Rule 12(b)(6)
scrutiny, and thus a timely filg with the EEOC would not havetimately affecéd the Court’s
ruling on FLEC’s motion to dismiss.
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factor in the employer’s actions.Geiger v. Tower Autp579 F.3d 614, 620 (6th Cir.
2009) (citingWexler 317 F.3d at 570) (inteal quotation marks omittedee also Kuhn
709 F.3d at 624. In othevords, direct evidence provesetbccurrence of discrimination
without requiring further inferencefkeeves v. Swift Transp. C446 F.3d 637, 640 (6th
Cir. 2006). “Circumstantial evehce, on the other hand, i®pf that does not on its face
establish discriminatory animus, but doakow a factfinder to draw a reasonable
inference that discrimination occurredGeiger, 579 F.3d at 620 f@tion omitted). With
respect to plaintiff's ADEA claim, whethex plaintiff relies on direct or circumstantial
evidence, the burden of persuasion remaim the plaintiff to demonstrate “by a
preponderance of the evidence . . . tha a@s the ‘but-for’ cause of the challenged
[adverse employment action]Gross v. FBL Fin. Servs., In&@57 U.S. 167, 177 (2009);
see Harris v. Metro. Gov't dashville & Davidson Cnty594 F.3d 476, 485 (6th Cir.
2010) (stating that “the plaintiff retainsethultimate burden of proving that age was the
‘but for’ cause of the employer’s adverse action”).

Because plaintiff has failed to proffer adyect evidence of discrimination, his
claims will be reviewed under the standafdr circumstantial eviehce. Both race and
age discrimination claims based on circumstantial evidence  are
analyzed under the burden-gim§ framework articulated iWcDonnell Douglas Corp. v.
Green 411 U.S. 792, 802 (1973).See Kuhn 709 F.3d at 624Martin v. Toledo
Cardiology Consultants, Inc.548 F.3d 405, 410-11 t® Cir. 2008). Under the

McDonnell Dougladramework, the burden is on theapitiff to first establish grima
11



facie case under the relevant statutelcDonnell Douglas Corp.411 U.S. at 802. A
plaintiff establishes @rima faciecase by showing that (1) tipéaintiff was a member of

a protected class; (2) the plaintiff sufferedamiverse employment action; (3) the plaintiff
was qualified for the position; dn(4) the plaintiff was treatkdifferently than similarly
situated employees outsidhe protected classSee Mitchell v. Toledo Hos®64 F.2d
577, 582 (6th Cir. 1992). After@ima faciecase has been established, the burden shifts
to the defendant to articulate a legitimaten-discriminatoryreason for the adverse
employment action.Kline v. Tenn. Valley Auth.128 F.3d 337, 348 (6th Cir. 1997).
“Once the defendant meethis burden, ‘the plaintiff mai produce sufficient evidence

MM

from which the jury may reasonably reject theptager's explanation™ as mere pretext.
Martin, 548 F.3d at 410-11 (quotiridanzer v. Diamond Shamrock Chems.,@8.F.3d
1078, 1083 (6tiCir. 1994)).
1. Plaintiff's ADEA Claim

In support of its motion to dismiss, FLEXZgues that plaintiff has failed to state a
plausible claim for relief under the ADEA. &pfically, FLEC coneénds that plaintiff
offers nothing of substance to suppdis claim and, moreover, FLEC's alleged
discriminatory motives, evehassumed true, are not in fact violative of the ADEA.

Because plaintiff purports to present circumstantial evidence of age discrimination
in his complaint,pursuant to thévicDonnell Douglasframework, plaintiff must first

establish gprima facie case. In the specific context of an age discrimination claim

involving a termination, a platiff must show: “l)that he was a member of a protected
12



class; 2) that he was discharged; 3) thatvae qualified for the pason held; and 4) that
he was replaced by someone outside of the protected clasgyér, 579 F.3d at 622. In
his complaint, plaintiff states that: he was fifty-eight years old at the time of his
termination; he had been employed by FLIBC twenty-two years and was three years
from being fully vested in FLEC’s retiremieplan; FLEC hired a man half his age to
replace him; and FLEC’s stated reason facdarge was a pretext, as FLEC in fact
terminated plaintiff in ordeto prevent him from becominfylly vested for retirement
and so that FLEC could hire a youngeorker for less pay [Doc. 1 {1 39-42].
Meanwhile, FLEC states that plaintiff wagnenated as a result of his conviction for
resisting arrest and admission to FLEC’s GlB&t he consumed alcohol on the day of his
arrest while on standby duty for FLEC [Doc 1-1 p. 5].

Taking plaintiff's allegations as true, the Court findhat plaintiff has pleaded a
prima facie case of discrimination under the ADEAPIaintiff was a member of the
protected class under the ADEA becausewss at least forty years old, he was

discharged, he was qualified for his positicend he was replaced by someone outside

® Meeting this qualification prong is not difficult at th@ima facie stage of the
McDonnell Douglasframework and simply requires theapitiff to show that he or she
possessed the basic skilbkqquired for the positionCrawford v. Muvico Theaters, IndNo. 04-
2720 B, 2006 WL 522391, at *6 (W.D. iie. Mar. 2, 2006) (citindcEOC v. Horizon/CMS
Healthcare Corp.220 F.3d 1184, 1193-94 (10th Cir. 200@pge also Cline v. Catholic Diocese
of Toledg 206 F.3d 651, 660-61 (6th Cir. 2000) (haly that “when assessing whether a
plaintiff has met her employer’s legitimate expeota at the prima facie stage of a termination
case, a court must examine plaintiff's evidemedependent of the nondiscriminatory reason
‘produced’ by the defense as itasen for terminating plaintiff”).
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the protected class. But, FLEC articuladelegitimate, non-disaminatory reason for its
action—that it terminated plaintiff because of his criminal conviction and admission that
he consumed alcohol while on sty duty. Accordingly, under tidcDonnell Douglas
framework, “the plaintiff must [then] prode sufficient evidencérom which the jury

may reasonably reject the employesigplanation™ as mere pretexiMartin, 548 F.3d at
410-11 (citation omitted). This shere plaintiff's claim goes awry.

Plaintiff alleges in his comaint that FLEC violatedhe ADEA by terminating his
employment in order to hire a worker hais age for less pay and to avoid plaintiff
becoming fully vestedh FLEC's retirement plan. Evesssuming that this allegation is
true, FLEC has not violated the ADEA. $xeibing the impetus behind the enactment of
the ADEA, the United StateSupreme Court stated that:

It is the very essence of age discrimination for an older employee to
be fired because the employer believes that productivity and
competence decline withld age. Congress’ promulgation of the
ADEA was prompted by its concethat older workers were being
deprived of employment on the b&gif inaccurate and stigmatizing
stereotypes.
Hazen Paper Co. v. Biggin507 U.S. 604, 610 (1993)if@ion omitted). On the other
hand, “[w]hen the employer’s decisigmwholly motivated by factors other than age, the
problem of inaccurate and stigmatizing sterpetydisappears. This is true even if the
motivating factor is corretad with age, as pensicstatus typically is.” Id. at 611.

Consequently, “a decision . . . to fire anlel employee solely because he has nine-plus

years of service and therefore is ‘closevésting’ would not corgute discriminatory

14



treatment on the basis of agdd. at 612. Therefore, evenplaintiff proved that FLEC
fired him to prevent him from fly vesting in the retirement @h or so that FLEC could
hire a cheaper worker, suamotives would not amount t@n ADEA violation. Having
failed to plead any other facts supportiap age discrimination claim, plaintiff's
complaint does not state a pdaele claim for relief under the ADEA, and that claim will
be dismissed.
2. Plaintiff's Title VII Claim

Even if plaintiff's Title VII claim was timely, his complaint nevertheless fails to
state a plausible claim for reliefin its motion to dismisg;LEC contends that plaintiff
fails to plead facts that create a reasonaffierence of discrimination, a necessity in
order to survive a 12(b)(6) motiorSee Igbal 556 U.S. at 678. To make oupeama
facie case for termination on the basis of race or national oirigiolation of Title VII,”
the plaintiff must show: (1) membership in a protected class; (2) that the plaintiff suffered
an adverse employmenttem; (3) that the plaintiff was qualified for the position; and (4)
that the plaintiff was replacedly someone outside the peoted class or was treated
differently than similarly situad, non-protected employee$Vright v. Murray Guard,

Inc., 455 F.3d 702, 707 (6th Cir. 2006).

" See42 U.S.C.A. § 2000e-2(a)(1) (stating thasfiall be unlawful for an employer “to
fail or refuse to hire or to discharge any wndual, or otherwise taliscriminate against any
individual with respect to his compensation;nis, conditions, or privileges of employment,
because of such individual's race, e¢pleligion, sex, or national origin”).
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For the purposes ofsaessing plaintiffsorima faciecase, it is undisputed that
plaintiff, as a Native American, 8 member of a protected clagddill v. Forum Health
167 F. App’x 448, 453 (6tir. 2006). Moreover, at thgrima faciestage, plaintiff has
satisfied the second and third prongs bgaging that he was terminated and was
gualified for his position, at least in the sense that he possessed the basic skills required.
As to the final prong, platiif alleges that he was repked by Josh Wilson, whose race
and national origin are unidgfred in the complaint. However, even if the Court
assumes that Mr. Wilson is not a Native Aroan and that plaintiff has therefore pleaded
a prima faciecase, plaintiff's allegations are irfBaient to survive FLEC’s motion to
dismiss, as will be disrssed subsequently.

Assuming that plaintiff has pleadedpaima facie case, under thécDonnell
Douglasframework, the burden theshifts to the defendant fmrovide a legitimate, non-
discriminatory reason for its action. FLE@eets this burden easily, stating that it
terminated plaintiff because &is criminal coniction and admissiothat he consumed
alcohol while on standby duty. Accordiggl“the plaintiff must [then] produce
sufficient evidence from wbh the jury may reasonably reject the employer’s
explanation™ as mere pretexiMartin, 548 F.3d at 410-11 (citation omitted).

“For a plaintiff to show pretext, he musthow the employer’s given reason for its
conduct had no basis in fact, did not atfy motivate the dendant's challenged
conduct, or was insufficierio motivate the defendastchallenged conduct.Lefevers v.

GAF Fiberglass Corp.667 F.3d 721, 725 (6th Cir. 201@)ternal citations omitted). In
16



support of his allegation, plaintiff summaristates that “[tjhe stated reason by Fort
Loudoun . . . was pre-textual” [Doc. 1 | 48[he United States Supreme Court has held
that when a complaint state® more than conclusionsuch are not entitled to the
assumption of truth. Igbal, 556 U.S. at 678-79. Plaiff's allegation of pretext is
conclusory and provides naigporting factual basis for ¢hproposition that race or
national origin factored into FLEC’s decisioaexcept to allege that he had previously
been called names at unspecified times bytmaunspecified people, none of whom
were alleged to have been imwed in any way in plaintiff'stermination. As a result,
plaintiff's claims of racial and national origdiscrimination must be dismissed, as “a
civil complaint only survives anotion to dismiss if it ‘contals] sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its f&mutie 577 F.3d

at 629 (quotindgbal, 556 U.S. at 678).

Alternatively, plaintiff has not pleaded facttaken as true, that are sufficient to
create a reasonable inference that FLEC ssskdiscriminatory motives in terminating
his employment. Importantly, “an unaded, the-defendant-unlawfully-harmed-me
accusation” will not sufficelgbal, 556 U.S. at 678. Further, a complaint will not suffice
if it tenders “naked assertion[s]” dedoof “further factual enhancementTwombly 550
U.S. at 557. In support of his race amational origin discrirmation claims, plaintiff
states that he was the only Native Americanminority employed by FLEC at the time
of his discharge. He also submits that he vepeatedly exposed itacial slurs regarding

his race and national origin and that FLEE nothing to stop this conduct despite
17



plaintiff's protests. As a result, plaintifbocludes he was termirat because of his race
or national origin. Yet, plaintiff makes noctaal allegations of discriminatory animus
on the part of Jarrod Brackett, the FLEC@Eeneral Manager th&rminated him, or
any other official who playe@ role in the decision to iminate him. Consequently,
plaintiff's allegation of discrimination orthe basis of his race or national origin
ultimately amounts to the sort ahadorned or naked assenj devoid of further factual
enhancement, that is insufficigotsurvive a motion to dismiss.

Therefore, even if plairfis Title VII claims were notime-barred, the Court finds
that plaintiffs complaint fails to state a plausible claim for relief under Title VII for
discrimination on the basis of race or naal origin and will dismiss these claims.

D. Remaining Claims for Rdief in the Complaint

In plaintiff's response to FLEC’s motiai dismiss, in whic FLEC argues that
plaintiff's breach of contract, THRA, andtenmtional infliction of emotional distress
claims are time-barred, plaintiff admits thather than the ADEANd Title VII claims,
“the Defendant (FLEC) is correct on the @énhimitations on all other charges in the

Complaint.” In light of this concessi, the Court will dismiss these claifhs.

8 SeeFed. R. Civ. P. 41(a)(1)(A) (providing feoluntary dismissal of plaintiff's claims
without a court order when the opposing party, lEC, has yet to file an answer or a motion
for summary judgment).
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lll.  Conclusion

Accordingly, and for the reasons stated herein, DefendantLBadoun Electric
Cooperative’'s Rule 12(b)(6) Motioto Dismiss [Doc. 6] will beGRANTED and
plaintiff Perry Lee Dixon’s claims will b®ISMISSED in their entirety. The Clerk of
Court will beDIRECTED to close this case. An ampriate order will be entered.

ORDERACCORDINGLY.

4 Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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