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UNITED STATE DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

KENNETH KELLEY, as the son, next of kinand )
heir at law of JIMMY L. KELLEY, deceased

Plaintiff,
No. 3:132V-96-PLR-HBG

APRIA HEALTHCARE, INC.,

Defendant.

)
)
)
)
v. )
)
)
)
)

MEMORANDUM AND ORDER

This case is before the undersigned pursuant to 28 U.S.C. § 636, the Rules of this Court,
and Standing Order 13-02.

Now before the Court is the Plaintiff’'s Motion to Excludefendant’s Expert Witnesses
and/or Motion in Limine Regarding Expert Testimony [Doc. 280]. The partiesaapgp before
the Court on December 21, 2016, for a motion hearing. Attorney Dan Stanley appeared on behalf
of the Plaintiff. Attorneys Nathan Mauer and James Looper, Jr., appeared on betiaf of
DefendantAfter considering the parties’ filings and the oral arguments, the Courtthatihe
Plaintiff's Motion to Exclude Defendant’s Expert Witnesses and/or Motiorirmne Regarding
Expert Testimowy [Doc. 280]is not welttaken, and it IDENIED.
l. BACKGROUND

The original Complaint in this case was filed on February 20, 2013laterthmended
[Doc. 182] on August 17, 2015. Theourth AmendedComplaint stems from an incident
occurring on February 21, 2012, wherein a fire erupted in a traveling camper kilkng
occupant. The decedent’s son originally brought suit against several comparies tha

manufactured and sold certain devices, including oxygen regulators, that the decaglent w
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allegedlyusing. TheFourth AmendedComplaint alleges thahe Defendanprovided several of
the devices to the decedent but failed to instruct him on how to properly useesimdsdIin
addition, the Plaintiff allges that the Defendant’s oxygen devices leaked oxygen.

Relevant to the instant action, the Plaintiff has moved to exclude the Defendaetts.e
. POSITIONSOF THE PARTIES

As mentioned above, the Plaintiff has movedekeludetwo witnesses offeredybthe
Defendant: (1Joseph T. Hannan, M.Land (2)Jerry CarterThe Court will first summarize the
parties’ positions with respect to Dr. Hannan’s opinion and then turn to the parties’ positions
with respect to Mr. Carter’s opinions.

(a) Dr. Hannan

Dr. Hannan opined that the decederperienced a significantlgiminished qualityof
life andthat due to hisnedicalconditions, the decedemas at or nearing the end of his life and
would havedied within, at besta year toeighteen 18) months had heot died in this incident.
The Plaintiff argues thddr. Hannanis not qualified to give an opinion as to the decedent’s life
expectancy andhat his opinions are not based on any scientific basis or facts and are mere
conjectureWith respect to Dr. Hannan’s opinion on the decedent’s life expectdnedylaintiff
states that Dr. Hannan is a medical doctor but not a pulmonologist, pathologist, or a forensic
pathologist and does not have expertise in such fields.Pl&etiff acknowledges that Dr.
Hannanhas experience in hospice care but submits that the decedent was not a hospice patient.
The Plaintiff avers that an expert in intermakedicine geriatrics, or hospice care shoulot be
qualified to opineon life expectancy. The Plaintiff states that any prediction as to a specific life

expectancy for a person would be conjecture.



In addition, thePlaintiff argues that Dr. Hannan was unable to provide any type of
scientific or other reliable basis for his opinions. The Plaintiff statésathan asked about i
opinion, Dr. Hannan seemed to rely upon his reviewthef medical records regarding the
decedent’s lung capacity. TRdaintiff submits that Dr. Hanmaacknowledged that his prediction
was not based on any modeling, case studies, or@é@ered nethods that would allow him to
guantify theeighteeamonthlife expectancy

With respect to Dr. Hannan'’s opinion regarding the decedent’'s diminished liféyquali
the Plaintiff submits thathe opinionis not helpful to the jury. Thelaintiff statesthat the
medical records speak for themselMeshe alternative, the Plaintiff requests that Dr. Hannan be
prevented from testifying as to the decedent’s life expectancy.

The Defendantespondghat Dr. Hannan has been practicing medicine since 1978 and
was formerly board certified as an Internist. The Defendant submits that Dnakahas
practiced in pediatrics, internal medicine, geriatrics, and hospice capgdor0 years and that
he has served as a medical director for numeroustiyng care and tspice facilities. The
Defendantargues that Dr. Hannan has significant experience in taking care of indsviditial
terminal illnessesjncluding patients with longerm diseases, such as CDPand patients
receiving oxygen. The Defendant states tBbat Hannan is qualified to reach a prognosis
regarding the decedent’s iliness at the time of his death and his remamiagpéectancyThe
Defendant argues that Dr. Hannan’s method in forming a prognosis was basedesensof
the decedent’s medichistory and condition prior to the time of his death and his understanding

of and experience in treating patients with similar diseases, in similar stages.



(b) Jerry Carter

The Plaintiff submits that Mr. Carter is a qualified fire investigator, who dgimat the
cause of fire could not be determined because none of the potential causes could ted imdica
eliminated. The Plaintiff states that Mr. Carter listedlen potential causes of the fire, but there
IS no evidence to support any of these potechases, exqe the presence of a space leeat
The Plaintiff states that five of the seven listed potentiabes involve the failure of some
device or the camper’s electrical system, but there is no evidetide casahat anything failed.

In addition, the Plaintiff argues that smoking is also listec pstential cause of the fire even
though there is no evidence that the decedent was smoking at the time of the fire.

In the alternative, the Plaintiff requests that Mr. Carter be excluded &stilyihg as to
the potential causes of the fire, that the decedent was smoking prior to the jnitidenhe
incident was caused by the decedesimoking, orthat any of the medicatlevicesthat the
decedent was using or any of these devices’ component parts were defective,tioa¢fdnor
were the source of ignition or cause of the fire that killed the decedent.

The Defendant responds that Mr. Carter’s testimony is necessary to chatleng
testimony of thePlaintiff’'s experts. The Defendant arguést Mr. Carter’s opinions takessue
with the reports from the Plaintiff's experts regarding ignition sequeirsé,niaterial ignited,
and to the indication or elimination of potential causes for the fire. The Defeadargs that
Mr. Carter'sopinions on the potential causes of the fire, the degree to which the environment
was oxygen enriched, whether the camper had any source of ventilation, and ith@olik&at
the space heater was the source of the fire or evennpresale the camper when the fire

occurredare relevant and will assist the jury in determiramgssue of fact.



In addition, the Defendant argues that Mr. Carter should be permitted to testify that
smoking and/or cigarettes were a potential source of the fire. The Bafeadyues that the
Plaintiff's own experts identify smoking or attempting to light smoking materiats @stential
source. The Defendant asserts that Mr. Carter’s testimony is esserialdefénse in the sense
that as an expert, he can rebut the Plaintiff's attempt to suggest to the jurghtimsuown
experts, that the space heater was the most likely cause of the fire. Finallgféehddht argues
that the Plaintiff has not challenged the reliability of Mr. Carter's methodeterrdining that
cigarettes were a potential cause of the fire, but rather is attacking his canathsiacterizig
it as speculative based on the Plaintiff's perceptiothekvidence. The Defendant argues that
the test for admissibility of an expert opinion is not whether a particufsreapinion has the
best foundation but rather whether the particular opifsdrased on valid reasoning and reliable
terminology.

1. ANALYSIS

The Court has considered the parties’ positiamslifor the reasons explained below, the
Court findsthe Plaintiff's Motion [Doc. 280]not welktaken, and it iDENIED.

Federal Rulef Evidence 702 governs the admission of expert testimony. It provides:

If scientific, technical, or other specialized knowledge will assist
the trier of fact to understand the evidence or to determine a fact in
issue, a witness qualified as an expert bywvdedge, skill,
experience, training, or education, may testify thereto in the form
of an opinion or otherwise, if (1) the testimony is based upon
sufficient facts or data, (2) the testimony is the product of reliable
principles and methods, and (3) the witness has applied the

principles and methods reliably to the facts of the case.

Fed.R. Evid. 702.

In Daubert v. Merrell Dow Pharmaceuticals, In609 U.S. 579 (1993), the Supreme

Courtof the United Statestated that district court, when evaluatingvidence proffered under



Rule 702, must act as a gatekeeper, ensuring “that any and all scientifrotgstr evidence

admitted is not only relevant, but reliabléd’ at 589. The Dauberstandard attempts to strike a

balance between a liberal adniisigty standard for relevant evidence on the one hand and the

need to exclude misleading ‘junk science’ on the other.” Best v. Lowe's Home 6trs.563

F.3d 171, 17677 (6th Cir. 2009).

The factors relevant in evaluating the reliability of tlestimony, include: Whether a
method is testable, whether it has been subjected to peer review, the rate of ecratealswith
the methodology, and whether the method is generally accepted within the fiscienti

community.” Coffey v. Dowley Mfg., Inc. 187 F. Supp. 2d 958, 97 (M.D. Tenn. 2002)

(citing Daubert 509 U.S. at 53384). “Although Daubertcentered around the admissibility of

scientific expert opinions, the triabart’s gatekeeping function applies to all expert testimony,
including that based upon specialized or technical, as opposed to scientific, kndwldgiose

v. Sevier Cnty., Tenn., No. 3:@8V-25, 2012 WL 6140991, at *4 (E.D. Tenn. Dec. 11, 2012)

(citing Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, -B38(1999)). “[A] pary must

show, by a ‘preponderance of prddhat the witness will testify in a manner that will ultimately
assist the trier of fact in understanding and resolving abtudlissues involved in the case.
Coffey, 187 F. Supp. 2dt70-71 (quoting Daubert, 509 U.S. at 593-94

The Rule702 inquiry as “a flexible on&,and theDaubertfactors do not constituta

definitive checklist or test.Kumho Tire Co., 526 U.Sat 138-39(citing Dauberf 509 U.S. at

593). Although theRule 702 requiements are treated liberallytiat does not mean that a
witness is an experimply because he claims to be.Coffey, 187 F. Supp. 2d at 97titing

Pride v. BIC Corp., 218 F.3d 566, 577 (6th Cir. 2000)).

With the above analysis in mind, the Court turns taPtantiff’'s argumentsn this case.



(a) Dr. Hannan

With respect to Dr. Hannan’s opinion regarding the decedent’s life expectéuecy, t
Plaintiff argues that Dr. Hannan is not qualified and that there is no rdtiabi for his opinion.

In addition, thePlairtiff submits that Dr. Hannds opinion regarding the decedendisninished
quality of life will not assist the jury.

The Court finds that Dr. Hannan is qualified to testify regarding the deceddat’s |
expectancyDr. Hannan is an internist/geriatriciand has been practicimgternalmedicine and
geriatrics since 1985. In addition, he has been involved in hospesinae 1996. He has served
as themedical director irseveral skilled nursing homes andspice asociationsin his expert
report [Doc. B1-1] dated September 15, 2015, he noted that hecurasntly ingroup practice
with GeorgiaLong Term Careandthat he also serveasa medicaldirector at a nursing home.
Dr. Hannan has experience in taking care of individuals with terminaksise including
patients with ingdiseases such as COPD and patients receiving medical oxygesover, Dr.
Hannan testified that he has experience certifying individuals fgidesare, which requires a
finding that their prognosis is terminaith six months or less to liveAlthough the Plaintiff
challenges Dr. Hannan'’s testimony on basisthat he is not a pulmonologigiathologist or a
forensic pathologist, the Courtrags with the Defendaint that “the text of Rule 702xpressly

contemplates that aexpertmay be qualified on the basis of experience.” Starnes v. Sears

Roebuck & Co., No. 02894, 2005 WL 3434637, *2 (W.D. Tenn. Dec. 14, 2005) (quoting Fed.

R. Evid. 702 Advisory Committee’s Notes) (2000 amendment)).
The Plaintiff also argues th&r. Hannan’s opinion is not reliable. In opining on the
decedent’slife expectancy, Dr. Haan relied on his experiencevo medical articlesthe

National Vital Statistics Rept published by the Centers for Disease Control and Prevention, and



the decedent’s medical recordfoc. 28%1]. The Court notes thatny defects in Dr. Hannan’s
opinion can be adequatelyaddressedon crossexamination. Accordingly, the Plaintiff's
argurrents are not wellaken.

With respect to Dr. Hannan’s opinions regarding diminished quality of lifeCthet
finds that this opinion will be helpful to the jury in understanding how the decedent’'s medical
conditions affecd his life. Accordingly, thePlaintiff's Motion with respect to Dr. Hannan is
DENIED.

(b) Mr. Carter

The Plaintiff acknowledges that Mr. @ar is aqualified fire investigator. Thelaintiff
argues, however, that Mr. Carter’s report express opinions regarding the ghatanses, but
there is no evidentiary support for thqeetentialcauses. For examplthe Plaintiff argues that
Mr. Carter lists five potential cges that involve the faita of some device or theamper’s
electrical system, but there is no evidence that anything fanextidition, the Plaintiff submits
that smoking is listed as a potential cause, but there is no evidence to si@iibe decedent
was smoking at the tienof the accident.

The Court finds Mr. Carter's opinion relevant attemptingto rebut tle Plaintiff's
expert’s opinion and that mere “weaknesses in the factual basis of an exped’wpn@sn . . .

bear on the weight of the evidence rather thartoadmissibility.”United States v. L.E. Cooke

Co, 991 F.2d 336, 342 (6th Cir. 1993). The Plaintiff's concerns can be adequately explored

through cross-examination. Accordingly, the Court finds the Plaintiff's argumemtatietaken.



V. CONCLUSION

For the same reasomxplainedabove, the Court will deny the Plaintiff's alternative
requests. Accordingly, based the foregoing conclusions, the CouerebyDENIES Plaintiff's
Motion to Exclude Defendant’s Expert Witnesses and/or Motion in Limine rRiegaExpert
Testimony Poc. 280].

IT ISSO ORDERED.

ENTER:

United States Magistrate Judge




