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UNITED STATESDISTRICT COURT

EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

Kenneth Kelley, as the son, next of kin, and
heir at law of IMMY KELLEY, deceased,
Plaintiff,

No. 3:13-cv-96
REEVES/GUYTON

V.

APRIA HEALTHCARE, LLC,

N N N N N N N N N N

Defendant.

M emorandum Opinion and Order

Before the Court is Apria Healthcare LLC’s motion for the Court to recongsd@dgment.
Apria previously moved for summary judgment, and it was denied. Apria now asks theaCourt t
alter or amend thpidgment according to Federal Rule of Civil Procedure 59(e). For the follow-
ing reasons, the motion to reconsider is granted in part and denied in part. The Couois pre
Order is vacated and replaced with this one. Apria’s request to certify thesQuestious Order
under 28 U.S.C. § 1292(b) is denied. Apria’s motion for summary judgment is denied.

I

Jimmy Kelley lived in a camper on property occupied by his son Kenneth. Jimimg
early seventies, used medical oxygen. The oxygen and equipment were providedabinApri
February 2012, a fire broke om the camper. Jimmy was killed.

Kenneth sued Apria and others. After fgears of litigation, Apria is the only remaining de-
fendant. Kenneth alleges that Apria was negligent in how it provided the equipment, how i
maintained the equipment, how it ¢gat Jimmy to use the equipment, and how it inspected the

environment. Apria denies tbeallegations and claims that Jimmy contributed to the fire.
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On September 1, 2016, Apria moved for summary judgment. The Court denied the motion on

November 22, 2016. Apria now asks the Court to amend its judgment.

I
A
Apria asks the Court to amend its judgment under Rule 59(e). A court may grants®ile
motion only if there is a clear error of law, newly discovered evidence ngela controlling
law, or a need to prevent manifest injustidenderson v. Walled Lake Consol. $di69 F.3d

479, 496 (6th Cir. 2006). Apria contends that the Court’s Order contains clear errors of law.

B
If there is a clear error of law, then the Court must reevaluate that parOoflds Apria’s

motion for summary judgment makesme arguments that are legal and others that are factual.
The Court thus construésas a motion for judgment on the pleadings or, alternatif@\sum-
mary judgmentSeeFeD. R.Civ. P.12(g)(2), (h)(2)Hutchins v. First Fed. Credit Control, Inc.
No. 2:14€v-510, 2015 WL 11123314, at *1 (S.D. Ohio Aug. 20, 2015).

1

When reviewing a motion for judgment on the pleadings, the court looks at all the plead-

ings filed in the caséavitt v. Born 835 F.3d 623, 640 (6th Cir. 2016)otions for judgment on
the pleadings under Rule 12(c) are reviewed under the same standard as motiomssadis
der Rule 12(b)(6)ld. The complaint will survive a motion to dismiss only if, looking at the

pleadings, they state a facially plausible claim for reldef.



To determine whether the pleadings state a facially plausible claim, the &@stttweo
step approactAshcroft v. Igbal556 U.S. 662, 679 (2009). First, it separates the pleadings’ fac-
tual allegations from their legal conclusions. All factual allegetj and only factual allegations,
are taken as tru@&ell Atlantic Corp. v. Twomb)y650 U.S. 544, 555-56 (2007).

Second, the Court asks whether these facts amount to a plausible claimfiddreltes55.

The plaintiff does not need to make detailed factual allegations, but he must do maientbig
recite the elements of the offentek. Specifically, the plaintiff must plead facts permitting a rea-
sonable inference that the defendant is liable for the alleged coltutthis is not done, the
claim will be dismissedd. at 570.
2

Summary judgment is proper only if there is no genuine issue on any matergaddac
the movant is entitled to judgment as a matter of EEw. R. Civ. P.56(a). A dispute is genuine
if a reasonable jury could find for the nonmoving paftyderson v. Liberty Lobby#77 U.S.
242, 248 (1986). A fact is material if it “might affect the outcome of the suit undeoteening
law.” Id.; Stiles ex rel. D.S. v. Grainger Ct®$.19 F.3d 834, 847 (6th Cir. 2016).

Themoving party bears the initial burden of showing that there is no genuine issue of mate-
rial fact on any element of the other party’s claim or defeskes 819 F.3d at 847. In deter-
mining whether this burden is met, the Court views all evidence in the light mostdi@viorahe
nonmoving party and draws all inferences in his fagaderson477 U.S. at 255. Once the mo-
vant has satisfied this burden, the other party must identify specific facts acthd that raise a
genuine issue of material fa&tiles 819 F.3d at 847. If this is not done, summary judgment is
granted. ED. R.Civ. P.56(a).The Court does not weigh evidence, judge withesses’ credibility,

or decide the truth of the mattédmderson477 U.S. at 249.



1
A

On summary judgment, Apria’s first argument was that Kelley had releasenhitibility.
Apria does not ask the Court to reconsider this part of its Order, so the Court wilt$eiaze
soning as it was.

There is a genuine issue of fact about whelttediey released Apria from liabilityUnder
Tennessee law, when one signs a release with some tortfeasors but nothathelsase does
not apply to those other tortfeasors “unless its terms so provideN. CODEANN. § 29-11-
105(a)(1). In March 2015 elley signed a release with two companies. As the release states, it
applies to those two companies, their successors in interest, and “all other pesmiatians,
and/or corporations, whether herein named or referred to or not.” [D. 260 Ex. 1 at 1]. Apria, cCit-
ing the language d 29-11105 and the release, argues that Kelley has freed them from liability
here.

Plain language, however, does not always have the final say in contract iatenprén-
stead, what matters is the parties’ int&wvans v. Tillett Bros. Contr. Co., Inc545 S.W.2d 8, 11
(Tenn. Ct. App. 1976). When the contract at issue is a release, the parties’ igkesmésl from
the release’s terms, “considered in the light of all the facts and circumstddces.

This requires a twastep approach. First, the Court looks at the language of the release itself.
Peatross v. Shelby CiyNo. W2008-2383=0A-R3-CV, 2009 WL 2922797, at *4 (Tenn. Ct.
App. Sept. 10, 2009). The Court looks at whether the release was wrongly obtained or its lan-
guage is uncleald. Second, the Court considers the facts and circumstances surrounding the re-

lease’s executiond. This includes the parties’ conduct outside litigation And if the release



was wrongly obtained or its language lear, then the Court can also consider the parties’
statements of their subjective intelat.

No one claims that the March 2015 release was wrongly obtained, and its languege is cl
the releasapplies to the two companies who signed the release, their successors, ahdr‘all ot
persons, associations, and/or corporations, whether herein named or referred to tveratly T
plausible interpretation of this passage is that all parties respofwilimmy Kelley's death are
released from liability. In proceeding to step two, therefore, the Coumaetitonsider Kenneth
Kelley’'s Declaration about his intent in forming the release.

Kelley’s conduct since signing the release creates argersue of material fact abothe
release’s intended scope. As both Kelley and Apria note, Kelley signed ¢pagate releases
with various parties. [D. 260 Exs. 3}-One of these releases was signed after the one Apria re-
lies on here. If Kelley intendeti¢ release at issue here to apply to all parties, it would make lit-
tle sense for him to sign another release freeing oftwn liability. Further, Kelley hapursued
this litigation since the release was signed. It would likewnake little sense forrhito do so if
he thought that he had already released Apria. Kellegl@asna genine issue of material fact
aboutthe release’s scope.

B

Apria next argued that Kelley's suit falls under the Tennessee Health.i@hildy Act,
Tennessee CodeZ®-26-101 to -122Before filing a suit under the Act, plaintiffs must meet cer-
tain notice and certification requirement&NN. CODE ANN. § 29-26121 to-122. They must
also prove their case through experts who hold very specific qualificatiogs29-26-115Kel-

ley has not met these requirements. So if his suit falls under the Act, it must be dismisse



A suit falls under the Act only if it is a suit “alleging that a health casgiger or providers
have caused an injury related to the provision of, or failure to provide, health caressenac
person.”ld. 8 29-26-101(a)(1). On summary judgment, Amsserted that it was a health care
provider that gave Jimmy Kelley health care servi€as. Court ruled that Apria was not a
health care provider becaudg it did not have to be licensed under Tessee Code title 68,
chapter 11; an(R) its respiratoy therapists do not practice medicine. Apria contends that this
was clear erroiOn reconsideration, the Court finds for different reasons that Apria is not a
health care provider. The Court also finds that Apria did not provide Jimmy health séresser

1

The first issue is whether Apria is a health care providealth care providers defined in
8§ 29-26-101(a)(2). The two relevant definitions are in subparagraphs (B) and (E). Aptsa me
neither.

(A) 8§ 29-26-101(a)(2)(B)

Under subparagraph (B), a health care provider is a “nongovernmental heafticidizydi-
censed under title 68, chapter 11.” A facility, in turn, is “any institution, place or bupdowd-
ing health care services that is required to be licensed” under title 68, chaptexnLICdDE
ANN. 8 68-11-201(15). This definitioof facility presents three questions:

1. Whether Apria is an “institution, place or building”;

2. Whether it providesiealthcare servicest those institutions, places or buildingad

3. Whether it must be licensed under title 68, chapter 11.

On summary judgment, the Court found that Apria did not meet the third prong; it did not reach
the other two. On reconsideration, the Court finds that Apdatsthe third prong but not the

first two. It is not a facility and so is not a health care provider under 8&2%01(a)(2)(B).



(i) AprialsNot an Institution, Place or Building

A facility is an “institution, place or buildingfd. 8 68-11-201(15)Apria argues that it is an
institution, plae or building because it has physical locatithra support its thome care ef-
forts. Kelley contends that Apria is not an institution, place or building becauseidgs only
in-home care.

The Court agrees with Kelley. Tennessee law does not deéti@tion, place or building
The Court must look for hints in Tennessee [Bwkard v. Tenn. Water Quality Control Bd.
424 S.\W.3d 511, 520 (Tenn. 2013). The greatest hints are in § 68-11-201t itss&institu-
tion, place or buildingo define thee other termsambulatory surgical treatment ceniéiospi-
tal, andnursing homeTeENN. CODE ANN. 8§ 68-11-201(3), (26)(A), (28)(A). These tersigmre
one defining feature: they are places where people go to receive services.

This is confirmed by 8-11-201's other uses ddcility. An outpatient diagnostic center is
“a facility providing outpatient diagnostic service$ENN. CODE ANN. 868-11-201(30)(A).Peo-
ple go to outpatient diagnostic centers to receive services, namely, outpaiigustic services.

Similarly, a residential hospice is a “licensed homelike residential facdgigded, staffed
and organized to provide hospice or HIV care servidds8 68-11-201(41)Finally, a traumatic
brain injury residential home is a “facility. .in which residential care. . is provided in a
homelike environment to disabled adults suffering from the effects of a traummait injury.”

Id. 8 68-11-201(43)The common feature among these treatrenters is that people go to the
locationto receive the services offered.

This definition offacility is further confirmed by the definition bbme care organizatiorit

is described not as a facility stitution, place, or building, but rather as an “entity.”8§ 68-11-



201(17)(A).Entity is broader thamstitution, place or building This reflects the fact that home
care organizations go to their customers, not vice vBesid.

The parties make much of the fact that Apria has physical edifices. But a plegsiica is
not necessary for an institution or a plag@ly a building. All that matters is that patients go to
the location to receive services. A doctor could set up an office in an empty parking llahgA
as patients come to him there, that parking lot is now an institution, place or building.

Under this definition, Apria is not an institution, place or building. As Apria admi§eirs
only equipment fom-home are. Its physical locations merely support ithome efforts. As a
result, these locatis are not institutions, places or buildings. They are more like a warehouse
that stores equipment for an ambulatory treatment surgicak c@sta result, Apria fés the first

part of the definition ofacility.

(i) Aprials Not an Institution, Place or Building Providing Health Car e Services

The nextquestionis whether Aprias an institution, place or building “providing health care
services' Id. 8 68-11-201(15). This question isparate from whether Kelley $sing Apria for
failing to provide healthcare servicesJimmy Here, the Court is concerned only with whether,
in general, Apria is an institution, place or building providing health semaces.

For two reasons, Apria is ndirst, Apria is not an institution, place or building. As a result,
it is not an institution, place or buildirigroviding health care services.” The clause “providing
health care services” is a participle phrss® modifies “institution, place or building.” It could
be rewritten as “an institution, place or building that provides health eanees.” Because
Apria is not an institution, place, or building, it cannot be an institution, place, or buitding t

provides health care services.



Second, even if Apria were an institution, place or building, its locations do not provide
health care serviceblealth care services not defined in § 68-1201. Buthealth cares de-
fined in related regulationt. means‘Any care, treatment, service or procedure to maintain, di-
agnose, treat, or otherwise affect an individual’s physical or mental condiicbm@audes med-
ical care as defined in T.C.A.3-11-103(5).” ENN. COMP. R. & REGS 1200-08-01-.01(32).
Section 2-11-103(5), in turn, describes medical care as including “any procedure oreinéat
rendered by a physician or health care provider designed to diagnose, assasaatisease,
illness or injury.”In other words, health care services are services offered directly to a patient.
They do not include the steps that make those services possible. For instancespihaiong
therapy might be a health care service, performing quality control on theatespequipment
at the warehouse before it is shipped to a patient is not. Thus, even if people came tdoApria’s
cations to receive services, those services would not be health care servieemil&ghe sec-

ond part offacility.

(iii) Apria Must Be Licensed Under Tennessee Code Title 68, Chapter 11

The final issue is whether Apria must be licensed under Tennessee Code thieps&; t1.
Apria contends that it must be licensed s a healthcare provider unddrlg264{a)(1). Kelley
maintains that Apria is exempted from licensing §8811-226(b).

Apria is correct. Apria provides oxygen equipment, a type of home medical equipment.
TENN. CODEANN. 8§ 68411-201(21)(A)(v). This makes it a home medical-equipment provider.

8§ 68-11-201(22). Apria also delivers home medical equipment to people’s.Hommdkerefore
a home care organizatiolal. 8 68-11-201(17)(A)(i)—(iv). And home care organizations must be

licensedld. 8 68-11-204(a)(1). Apria must be licensed under title 68, chapter 11.



Kelley asserts that Apria is exempt from licensing [§8811-226(b). It states,

Nothing in this section or in 8§ 6B1-102 or § 6811-201 or any other

law shall require a home medical equipment provider that provides
respiratory care equipment and that employs a respiratory care ther-
apist, technician or assistant for the purpose of assisting patients
with the use of such equipment to obtain authority as a provider of

home health services.
Kelley, focusing on the beginning of the text, argues that Apria is exempialidicensing be-
cause it is a respit@ary-care home medicaquipment provider. Apria, focusing on the end, ar-
gues that it is exempt from licensing only as a provider of home health services.

The Court agrees with Apria. Section 68-11-226(b) allows certain home medical-equipm
providers to operate without being authorized “as a provider of home health sel@icaged
home care organizations include both home medical-equipment providers and homsehnealth-
vice provides.Id. 8§ 68411-204(a)(1). But the licensing process is differenttfiar twq even if
both are home care organizatioB®mpareTENN. CODE ANN. 8§ 68-11-233 (home health ser-
vices),and TENN. COMP. R. & REGS 1200-08-26-.02 (same)jth TENN. CODE ANN. 8 68-11-
226(@) (home medical equipmenénd TENN. CompP. R. & REGS 1200-08-29-.02 (same). Section
68-11-226(b) simply says that, if certain organizations go through the licensingsimbesa
home medicakquipment provider, they do not have to also go through the licensing process to
be a home healtbervice providerApria is the kind of home medical-equipment provider de-
scribed in § 68-11-226(b). It does not need to be licensed as a home health-service provider

Apria is a home medicaquipment providr that operates as a home care organization. It
must therefore be licensed under Tennessee Code title 68, chapter 11. But Apréan is\siitiu-

tion, place or building, nor do its locations provide healthcare services.ig\paa a facility,

10



and sas not a healthcare provider under 8 29428(a)(2)(B). The Health Care Liability act

will apply to Kelley’s suit only if Apria is a healthcare provider under stdograph (E).

(B) § 29-26-101(a)(2)(E)

Apria is not a healtloare provider under § 29-2®1(a)(2)(E). Subparagraph (E) defines
health care provideas an entity that has “one or more health care practitioners licensed, author-
ized, certified, registered, or regulated under any chapter of title 63 or g, &iting the plain
text, notes that its respiratory therapists are licensed uré£8-105. Thus, it concludes, its
therapists are healttare practitioners. Kelley counters that, while Apria’s therapists are li-
censed, they are not health care practitioners.

Respiratory therapists are not “health care practitioners,” at least asdise ghused in the
Health Care Liability ActTrue they must be licensed under title 88it health care practi-
tioner does not include every profession listed in titles 63 an&6é8.Mooney v. Sne&D
S.W.3d 304, 307 (Tenn. 2000). Title 63 regulates professions like nursing home administrators
and social workers, who do not practice health (3eeTENN. CODE ANN. 88 63-16-101(5), -

102(a). And title 68 covers more than just professitinscludes laws regulating ski resorts, tan-
ning salons, and nuclear materidl.§ 68-114-101 to -108, -117-101 to -107, -202-101 to -709.
The Court, thenmust take a piecemeal approach to defitieglth care practitioner

Section 29-26-101(a)(2) itself reveals that respiratory therapists are ftibtdaga practition-

ers.Subparagraph (A) defindealth care provideas

A health care practitioner licensed, authorized, certified, registered,
or regulated under any chapter of title 63 or title 68, including, but
not limited to,medical resident physicians, interns, and fellows par-
ticipating in a training program of one of the accredited medical

11



schools or of one of such medical school's affiliated teaching hospi-

tals in Tennessee

This list of examples suggests thaalth care practitioners limited to those who capractice
medicinewithout oversight by another medical professional (as opposed to a professional board),
or are being trained to do seee Sallee v. Barrett71 S.W.3d 822, 8229 (Tenn. 2005).

Apria objects that this definition conflicts witMooney In Mooney the court ruled that
EMTs are health care practitioners. 30 S.W.3d at 307. EMTs are licensed under § 68-14-306.
The Practice of Medicine, meanwhile,governed by §3-6-201 to 245. If health care practi-
tioneris limited to “those who can practice medicine,” Apria contends, then it would bedimite
to those licensed under title 63, chapter 6, which does not include EMTSs.

The Court disagrees but heeds Apria’s objection. SectionZEBHg)(1) definepracticing
medicineonly for purposes of title 63, chapter 6. It does not appihetdth care practitionem
§ 29-26-101(a)(2). Regardless, confusion is possible. So thé Wiluefine its definition: a
health care practitioners someone who can provide medical services without oversight, or is
being trained to do so. Among the medical-type professions in titles 63 and 68, this definition

makes the following distinctions:

Title 63

Health Care Practitioner Not a Health Care Practitioner
Physicians, $3-6-201(a) Practical nurses, 83-7-108
Dentists, §3-5-108(b) Dental hygienists, $3-5-115
Chiropractors, § 63-4-101 Perfusionists, § 63-28-102(6)
Podiatrists§ 63-3-101 Polysomnographic technologists, 8§ 63-3-101(7)
Optometrists, $3-8-102(12)

12



Title 68

Health Care Practitioner Not a Health Care Practitioner

EMTs, 868-140-309 Surgical technologists, 88-57-105

Poison control center employees, 8§ 68-141-103;
TENN. COMP. R. & REGS. 1200-11-06-.04(1), (5)(A

Table 1

Other Tennessee statutssar out these distinctionSor example, a custom fitted device is a
device worn by a patient “with a prescription from a health care practi@anieorized by law to
write such prescriptions.”BNN. CODE ANN. § 63-3-201(4)That is, only health care practition-
ers can write prescriptienin Table 1, some of the left-side professions can write prescriptions,
while none on the right side cé®eealso id.§ 49-50-1602(c)(1)(B) (allowing students to have
inhalers at school if they provide “a written statement from the presgiit@alth care practi-
tioner’).

Similarly, physical therapists must refer patients to “appropriate healtipicatiioners af-
ter consultation with the referring practitioned’ § 63-13-302(a). Only doctors, chiropractors,
dentists, podiatrists, and osteopaths can refer patients to physical therg®3-13-303(a).
Thus, only these professions are “referring practishfor physical therapy. These professions
fill the left side of Table 1, but not the right side.

Under this definition, respiratory therapists are not health care practiidigerpurposes of
§ 29-26101(a)(2)(E), health care practitioners tirese who can provide medical services with-
out oversighby a medical professionadr are being trained to do $®espiratory therapists can

practice only with oversight by a physicidd. 8 63-27101(4)(A)(i). They are thus not health

13



care practitionerander § 29-2@:01(a)(2)(E). Bcause Apria does not employ health care practi-
tioners, it is not a health care provider under subparagraph (E). Apria is nahechealpro-
vider under the Health Care Liability Act.

Apria asserts that this conclusion Wdbaompletely remove respiratory therapists from the
Act’s protection. This concern is overblown. Respiratory therapists who workptdiesind
the like are covered, even if they make house cadle.id8 29-26-101(a)(2)(BXE). And a res-
piratory-careorganization that employs a physician is coveBa id§ 29-26101(a)(2)(E) Fi-
nally, if a respiratory therapist is employed by a physician, then she is coS8erel§ 29-26-
101(a)(2)(D). Apria’s respiratory therapists are not covered by them\cbecause patients do
not visit Apria locations, and because Apria does not employ anyone who can provide medical
services without oversighit.is only in thisnarrowsituation that respiratory therapists are not
covered by the Health Care Liability Act.

2

The Health Care Liability Act applies to a suit only when the plaintiff suealéhrware pro-
vider for the way it provided or failed to provide health care sesvidpria is not a health care
provider, and so the Act does not apply to Kelley’s suit. Nevertheless, the Coumiowélon to
whether Kelley is suing for the way Apria failed to provide health carecestvi

He is notKelley’'s complaint alleges thatpkia failed to do three things:

« teach Jimmy Kelley how to safely use the oxygen equipment;

* look for and fix leaks in the equipment; and

 ensure that Jimmy’s environment was suitable for the equipment.

[D. 182 11 10-11]. The question is whether ahthese amount to health care services.

14



They do not. The only medical professionals that Apria employs are respiteapists.
Jimmy, however, was never visited by a respiratory therapist. He wasslgeoy Apria’s deliv-
ery technicians. And delivery technicians are expressly forbidden from paréptine work of
respiratory therapists.ENN. CODE ANN. § 63-27110(a)(2)Jimmy did not receive health care
services because the people who visited him could nondathalf of Apria’s medical profes-
sionals.

This conclusion finds support in 8 68-11-201 itsklflefines home health serviae include
services related tmedical supplies and algmnces like what Apria provided Jimmyd. 8§ 68-
11-201(20)(E). But this is only if the supplies or appliances are provided in connection with one
of the following:

(A) Skilled nursing care, including pdrtne or intermittent supervision;

(B) Physical, occupational or speech therapy;

(C) Medical social services;

(D) Home health aide services.

Id. 8 68-11-201(20)(A)D). Of these, Apria provides only therapy. But Kelley is not suing be-
cause of how Apria did or did not provide therapy to Jimmy. Indeed, Apria did not and could not
have provided therapy thmmy, because he was visited only by deliveghniciansThus, Kel-

ley is not suing for the way Apria failed to provide health care services.

Granted, Apria’s delivery technicians did provide Jimmy with technictiucison on how to
use his equipmenthey also were tasked withaintaining the equipment and ensuring that the
environment was safe for the equipment. These tasks, while technical, were donh leesdth
care. Consider a boy who breaks his leg. He is put into a cast, and his father picks up a pair of

metal crutchefrom the store. At home, the father adjusts the crutches for the boy and shows him

15



how to use them. And when it rains, the father dries the crutches so they don'’t rust, andse cle
up puddles on the floor so that the boy does not slip. In this scenario, the father is not providing
health care services to his son. Similarly, Apria’s delivery techniciahsadiprovide health care
services to Jimmy.

Apria’s argument here relies much on two cases, but neither applies to Apuai®s. First
is Osundev. Delta Medical CenteNo. W2015-100520A-R9-CV, 2016 WL 537075 (Tenn. Ct.
App. Feb. 10, 2016)n Osundethe court had to decide whether the plaintiff's suit fell under the
Health Care Liability Actld. at *9. The plaintiff had been getting amay & a hospitalld. at
*1. As part of the procedure, the radiology technician told her to stand on ddtddle plain-
tiff fell off the stool and was injuredd. She sued the hospit#dl. at *2.

The court ruled that the Act applied to her dditat *9. It found that théospital was a
health care provider and theaay technician wass “employee” under 9-26101(a)(2)(D) Id.
Further, the technician’s act of providing the stool to the plaintiff counted asth baad ser-
vice.ld. The courts entire reasoning was that “the provision of the stool in connection with the
x-ray qualifies as a ‘health care’ service because such services include ‘staf§taglial or
basic care, position, hydration and similar patient servicks.’

Osundedoes not bear on this suit. Apria has not argued that it is a health care provide under
subparagraph (D). Anithe court’s analysis about health care services is vague at best. There
could be many reasons why the court reached its conclusion. Perhapsaytveas-clearly a
health care service, and providing the tool was “related to the provision leéalth care ser-
vices.” TENN. CODEANN. § 29-26-101(a). Maybe providing the stool for the patient counted as

“positioning” for the x-ray. Or the court could have meant that the simple aahwaéljmg a stool

16



for a patient counts as “similar patient services.” Without more, the Canunbt coclude that
Osundes useful for definindhealth care services

The other case Apria relies onSan AntonidExtendedMedical Carg Inc.v. Vasquez327
S.W.3d 193 (Tex. App. 2010n Vasquezthe court ruled that an oxygelelivery company was
a healthcare provider under Texas lald. at 198. Texas law defindgkalth care provideas a
“person, partnership, professional association, corporation, facility, or irstiaiy licensed,
certified, registered, or chartered by the State of Texas to provide healthdaae197 (quoit-
ing TEX. CIv. PRAC. & REM. CODEANN. 8§ 74.001(a)(12)(A)). The company was licensed as a
prescription drug makeld. at 198. This was the same license held by pharmadieBhus, the
court concluded, the oxygetelivery @mpany was a health care providel.

Vasquezloes not apply here because Tennessee’s licensing laws are differents Apria i
censed as a home care organizafimviding medical equipmeriuchorganizations are li-
censed under TennesdRegulations 1200-08-29-.02Zhese rules govermmnly home care organi-
zations providing medical equipment. A hocereorganization license does not give permis-
sion to do anything else.

Apria did not provide health care services to Jimmy Kelley. Apria is also reatld ltare
provider. Kelley’'s suit, therefore, does not fall under the Health Care ltyahdt. His failure to
meet the Act’s notice and certification requirementssthmt end his suit. And any expert wit-

nesses he offers will not have to meet the Agtialifications.

17



C

On summary judgment, Apria argued that Kelley could not prove his negligiemnte
through res ipsa loquitur. The Court disagreed. On reconsideration, Apria contendsléya Ke
claim fails in two ways: he has not shown thatats Apria who was probably negligent, and he
has not clearly made out a genuine issueatenml fact on the second element of res ipsa loqui-
tur.

There are three problems with this new argument. First, it cannot be raisedotiorato re-
considerAccording to Apria, it was clear error of law for the Court to find enough facts for Kel
ley’s res ipsa loquitur claim to go forward. In other words, Apria claims ltlea€ourt applied
the law to incorrect facts. “Clear error of law,” however, means the oppapplication of in-
correct law to the fact§&ee Kelso v. City of Toledt7 F. App’x 826, 832 (6th Cir. 2003).

Apria’s argument does not belong here.

Second, Apria’s argument misunderstands the law twice over. For onertd #sseKelley
has not shown two things: that it was Apria who was probably negligent, and that Jimuory's
was of a kind that normally does not occur without negligencéelsureKelley must prove
“(1) that the injury was probably the result of negligence, even thoughdhereture of the
negligence is unknown; and (2) that it was probably the defendant who was the nggligent
son.”Burton v. Warren Farmers Coqdl29 S.W.3d 513, 523 (Tenn. Ct. App. 2002). But he
need not prove these facts directlystead, all that magts is whetheKelley shows these three
elements:

* how the harm occurred;

« that the harmful event is “of a kind which does not ordinarily occur in the absenegliof
gence”; and

« that the harm came from an instrumentality within the defendextlsisive control.
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Id. at 524-25. Kelley does not have to directly prove that it was Apria who was probably negli-
gent.

Indeed, weréelley forced to directly prove this, it would undermine the doctrine of res ipsa
loquitur. “Plaintiffs relying on res ipsa loquitur need not prove specific acts ofbeagk by the
defendant to get their case to the jury. They may instead base their caseiocutihstances sur-
rounding the injury . ..” Id. at 523 (citation omitted)}/VereKelley required to directly prove
that it was Apria who was probably negligent, he would be forced to prove specific aetgdiof
gence by Apria.

For another, Apria’s argument mischaracterizes the second el@ergecond element of a
res ipsa loquitur claim is that “the event causing the injury is of a kind which doesimatriby
occur in the absence of negligendel.”at 525. This element does not cest® was negligent.

Thus, Kelley did not have to show that the fire would not ordinarily occur in the absence of
Apria’s negligence.
This interpretation can be seen in the traditional role and effect of rdsdpsar claims.
“The doctrine of res ipsa logur has traditionally been available in cases where direct evidence
of a defendant’s negligence is either inaccessible to or unknown by the plaBe#fers v.
Methodist Med. Ctr. of Oak Ridge S.W.3d 86, 91 (Tenn. 1999). Kelley’s suit is exactly tha
type of case: because of the severe fire damage, even the fire investigatorecdetdrmine
what caused the fire. [[L51 Ex. 3 at 3]. Res ipsa loquitur alloslley’s claimto reachthe
jury anyway.

The effect of res ipsa loquitur confirms this reading too. “When the doctrappi®d,
while it relieves the plaintiff from proving the defendant guilty of specific gegice, it does not

relieve the plaintiff of the responsibility of proving the defendant at fault,l@dahterence can
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be rebuttd by proof that the defendant exercised reasonable &narhit Hill Assocs. v. Knox-

ville Utils. Bd, 667 S.W.2d 91, 96 (Tenn. Ct. App. 19883.a result, a plaintiff who satisfies

the three res ipsa loquitur elements must still prove that the defendant’s candgtt his in-

jury. Burton, 129 S.W.3d at 526. Whether Kelley has shown a genuine issue on causation is be-
side the point of his res igdoquitur claim.

Finally, at bottom, Kelley has stated a genuine issue of material fact sadbed element of
his res ipsa loquitur claim. Kelley must show that the fire would not ordinarily ¢aorered
without negligence. The touchstone of thisneéntis “common knowledge or understanding.”
Seavers9 S.W.3d at 91. It is commonly known that oxygen equipment does not explode without
someone being at least negligent. Kelley properly alleges this fact, arettne supports it.

[D. 182 | 25; D. 262 EX. 4 at 4, 7-9, Ex. 5 é}Kelley hasshown a genuine issue tire sec-
ond element of his res ipsa loquitur claim.

On reconsideration, Apria does not challenge the first or third element of ksetlayn.The
Court found that each element was properly alleged and supported, and the Courtlredfirms
finding. The first element of a res ipsa loquitur claim is how the injury happBuoen, 129
S.W.3d at 524Kelley’s complaint alleges that Jimmy was killed by a fire, and expert testimony
supports this. [D. 182 1 14-15; D. 162 Ex2]1-

Kelley also properly alleged and supported the third element. This elememeseKelley to
show that the harm came from an instrumentality within Apria’s exclusive coBtnabn, 129
S.W.3d at 525. fie partiesthough dispute how to characterize this element. Apria cites the
standard fronfulton v. Pfizer Hospital Products Groy@72 S.W.2d 908 (Tenn. Ct. App.

1993). According td-ulton, to satisfy the third res ipsa loquitur element, “the nature aowaina-

stances of the accident must be of such character that there could be no readenaite inut
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that the injury complained of was due to the defendant’s negligence or from tlgeneglof
others for whose actions the defendant is legally resgderisith. at 912. Apria argues that this
“no reasonable inference” test is the proper measure of the final res ipsarletprient.

This argument overlooks poBtiton changes in the law. Sin€ailton, its restrictive test has
fallen out of favor. The Tennessee Court of Appeals watkdibn back inBurton, acknowledg-
ing thatFulton's test “is unduly restrictive because it effectively requires a platotifrove a
civil case beyond a reasonable doubt.” 129 S.W.3d at 523 n.4. UltinBtetgn noted tha
“Tennessee’s courts do not view ‘exclusive control’ as indispensable to theasippliof the res
ipsa loquitur doctrine.Id. at 525.

Instead, the proper measure is whether the defendant had a duty to the plaintiéfgatanti
or guard against whatever caused the injlatyThe Sixth Circuit has recognized these two ver-
sions of the exclusive-control element and ruled Fgtion's approach is inappropriatilorris
v. WatMart Stores, InG.330 F.3d 854, 857-62 (6th Cir. 2008¢e also Callahan v. Boozéto.
3:04¢v-27, 2005 WL 1712133, at *4 (E.D. Tenn. July 21, 2005) (Shirley, Mag.) (¢vmrgis
andBurtonand taking less restrictive approach). What matters here, then, is whptteeh&d a
duty to Jimmy to anticipate or guard against the fire

Kelley has properly alleged that Apria did have a duty,thedecord supports that allega-
tion. [D. 182  26; D. 262 Ex. 3 at 38:19-24, 134:19-135:7]. Kelley's res ipsa loquitur claim sur-

vives both summary judgment and reconsideration.
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D

Apria next renews its challenge to Kelley’s claim of negligence pétedley bases hislaim
on the standards laid doviay the Centers for Medicare and Medicaid Services (“*CMS”) and the
Joint Commission. On summary judgment, Apria contended that these stacalarkver serve
as the basis for negligence per se. The Court disagreed, finding no reasonaiicediiedisap-
prove of them. On reconsideration, Apreanews its arguments and offers new ones.

Apria first tries to broaden its old argument by reframingpia “submits that it was clear
error for the Court to conclude that tAiintiff had successfully plead [sic] a claim for negli-
gence per se without assessing whether the Plaintiff had met the elementglgfemoe per se
claim under Tennessee law.” [P86 at 15]. This is disingenuous.fact, Apria originally chal-
lenged only the first element, not all of them. Apria actually concludedinmtsnaryjudgment
argument with “the Plaintiff's attempt to bring a negligepee seclaim fails because he cannot
establish the first element.” [@258 Ex. 1 at 21]. The Court, therefore, considered only the first
element in denying summary judgment on Kelley’s claimegjligence per se.

Nevertheless, the Couaffirms its holding that Joint Commission standards may be cited to
prove negligence per se. Apria contends ithats clearerror for the Court to reach this conclu-
sion The core of its argument is that Joint Commission accreditation is simply ore a@y-
ply with state and federal licensing requirements. Thus, Apria concludes, daimi€sion
standards lack the force ofdaand may not be used for negligence per se.

The Court disagrees. When it comes to negligence per se, there are two growgss Girul
the one hand are statutes, ordinance, and regulations, which can set the sfaradafadr negli-
gence per s&ee §ith v. Owen841 S.W.2d 828, 831 (Tenn. Ct. App. 19R)ssell v. Ander-

son Cty, No. E2010-18%0A-R3-CV, 2011 WL 486900, at *11 (Tenn. Ct. App. Feb. 11,
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2011). On the other hand are internal policies and procedures, which can be evidence of the
standard but cannot outright defineSeeGross v. Nashville Gas C&08 S.W.2d 860, 869—70
(Tenn. Ct. App. 1980). On summary judgment, the Court found that@Qommission standards
belong in the first group.

On reconsideration, the Court affirms this conclusidre deciding factor is that Joint Com-
mission standards have been incorporated by reference into Tennessee law. Hioale med
equipment providers accredited by the Joint Commission are presumed to comphewith t
state’s licensing requiremeni&ENN. CODE ANN. 8§ 68-11-226(a); ENN. COMP. R. &

ReGs 1200-08-29-.04(5). If a provider loses accreditation, then the presumption disappears and
the provider is no longer authorized to operate. The provider must then become licenskd as lai
out in Tennessee laBeeTENN. COMP. R. & REGS 1200-08-29-.02(2). If the provider does not,
then it is breaking the laWw.ENN. CODE ANN. 868-11-213(h). Through incorporatiory bbefer-

ence, Joint Commission standards have the backing of Tennessee criminal law.

Joint Commission standards are comparable to local building codes. Buildingcaodss
used to prove negligence per See, e.gPittenger v. Ruby Tuesday, Inblo. M2006-266-
COA-R3CV, 2007 WL 935713, at *4-5 (Tenn. Ct. App. 2007). But some building codes are pri-

vate. For example, the building code for Smyrna, Tennessee, readnt&rinational Building

Code, 2006 edition, and amendments thereto, is herelpyeatdand incorporated by reference as
part of this municipal code, and is hereinafter referred to as the building cot&KSMUN.

CoDE § 12-101. The International Building Code is published by the International Code Council,
Inc. The FCodeSINTERNATIONAL CODE COUNCIL, goo.gl/r49ssX(last visited Jan. 30, 201 Ajet

were a Smyrna landlord to violate the building code through his negligence, it wdddittie

sense for him to get off scot-free because a private group wrote théSeede.g.Smith v.
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ACME Mkts., InG.No. Civ.A.02C7-002SCD, 2003 WL 1858169, at *1 (Del. Super. Ct. Apr. 4,
2003) (rejecting negligence per se claim based on private building code betemaseat been
adopted into law)Siegel v. Park Ave. Condo. Ass'n, Iné44 S.E.2d 876, 879-80 (Ga. Ct. App.
2013) (accepting that International Building Code can be used for negligers= lmérrejectig
claim for lack of causation)'he same goes for Joint Commission standards.

Indeed, there are not just state penalties at stéieeteleral government is involved tddne
Secretary of Health and Human Services must treat health organizatiohyg aschedited if
(1) they meet the standards of a national accreditation body, atitth{®ody’s standards satisfy
the requirements aained in the Social Security Act's Medicare and Medicaid provisions. 42
U.S.C. § 1395bb(a)(1)(A). The Joint Commission meets both requirerBertse.gNat’| Ass’'n
of Psychiatric Health Sys. v. Shalal20 F. Supp. 2d 33, 35 (D.D.C. 2000). The Secretary, then,
must treat health organizations as accredited under federal law if they aréeddrgdhe Joint
Commission.

This includes Apria. Home health agencies are considered health organizatiorfs.Gl2 U
8 1395bbb(a)(5); 42 C.F.R. § 484.12(c). Under federal law, Apria is a home health agency. 42
U.S.C. § 1395x(0) (defining “home health agency”). And it is accredited by the Joint Gommi
sion. [D. 262 Ex. 3 at 15:2-6]. Thus, the Secretary of Health and Human Services must treat
Apria as accredited under federal law.

As a result, if Apriadid not comply with Joint Commission standards, then it could be pun-
ished by the Tennessee and federal governmiéigsria were to loseloint Commission accred-
itation andit did not get a license in another way, then it could not operate without committing a
misdemeanor. ANN. CODEANN. § 68-11-213(h). And if that were to happen, then the federal

government could revoke Apria’s ability to accept Medicare and Medicaid pagi8ept2
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U.S.C. 881395cc(b)(2)(B),1395x(0)(4). This can have devastating consequeSeesCospito v.
Heckler, 742 F.2d 72, 75-78 (3d Cir. 1984). Joint Commission standards are incorporated by ref-
erence into Tennessee law anaan be enforced by Tennessee authorities. Thepe#aratd
like statutes, ordinances, and regulations for negligence per se.

To be sure, Apria does citieree casesruling that Joint Commission standards cannot set the
standard for negligence per &t none is persuasiveirst isWelsh v. United State844 F.2d
1239 (6th Cir. 1988)verruled on other grounds by Adkins v. Wolegé#d F.3d 650, 651 (6th
Cir. 2009) (en banc). IWelsh the court noted that, although violations of Joint Commission
standards do not constitute negligence per se in Tennessgadly be used as evidence of neg-
ligence. 844 F.2d at 124Welsh however, predated the standards’ incorporation into Tennessee
law. SeeAct of Apr. 27, 1995, ch. 244, 8§ 5, 1995 Tenn. Pub. Acts 369, 371 (codified at § 68-11-
226(a)). They did not have tihacking of Tennessee law at the tiWvelshwas decided.

Second id.angbehn v. Public Health Trust of Miami-Dade Coub§l F. Supp. 2d 1326
(S.D. Fla. 2009)TheLangbehrcourt stated that Joint Commission standards were merely inter-
nal policies, “not statutes enacted by the legislature or regulations didg isg an administra-
tive agency.ld. at 1344. And at the time, Joint Commission standards were incorporated into
Florida law. But all that Joint Commission accreditation offered was an dlterta state in-
spection during the licensing proceSseFLA. STAT. ANN. 88 395.002(1), 395.003, 408.806
(2008); FLA. ADMIN. CODE ANN. r. 59A-3.066(2)(d)(1) (2008)The only wa to be licensede-
mainedthrough the state.

More important, though, is theangbehrcourt’s failure to explain why Joint Commission

standards were not statutes or regulations despite being incorporated intolight. df the
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lesser role Joint Comns®n standards played in Florida law, the lack of analysis, and the
Court’s reasoning above, the Court does not lfiadgbehnconvincing.

Apria’s final case i$rank v. Cascade Healthcare Community, IiND. 6:11ev-6402-AA,
2013 WL 867387 (D. Or. Mar. 6, 2013). finank the court noted,

JCAHO'’s guidelines are insufficient to fix the legal standard of

conduct and create a civil cause of action under Oregon law; in
fact, the parties have not cited to, and the Court is not aware of,
any precedent that hpsrmitted a negligence per se claim to pro-

ceed based on anything other than a statute or regulation.

Id. at *9. In Oregon at the time, Joint Commission standards carried a fair aofoueight in
hospital licensing and operatiddee, e.g.OR. REV. STAT. ANN. 88 441.062(3), 443.019(2)

(2011); r. ADMIN. R. 333-500-0020, -0040, -501-0030 (2011). But the court did not say why
these guidelines could not be considered statutes or regulations. And, in fact ahearprevi-

ous casénoldingthat Joint Commissen standards could be used to fix the standard of care in a
negligence suit against a hospitée Pedroza v. BryarG77 P.2d 166, 170-71 (Wash. 1984)

(en banc). In light of this and everything that has been said above, the Court putgiggtiein
Frank Under Tennessee law, Joint Commission standards may be used to fix the standard of
care in negligence per se claims.

Apria levels two objections, but neither is convinciRgst, it is true that there are several
ways to become licensed as a Tennessee home care organ&editenN. COMP. R. & REGS
1200-08-29-.02, -.04(5). But that does not mean that the rules defining each way are any less
“laws.” For instance, in Tennessee it is illegal to practice law without permigsim the state.
TENN. CODEANN. 8§ 23-3-103. And there are many ways to obtain this permissich,as:

* Become licensed to practice law in Tennes$eaN. Sup.CT.R. 7, § 1.01(a).
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» Obtain a waiver to practice in Tennesdde§ 5.01(a).

» Obtain permission from Tennessee courts to appear pro hativit®.

No one is forced to take one way over the other to become licensed. But if none is taken, then the
attorney is breaking the law. Similarly, there are many ways to legahatpas Tennessee

home carerganization providing medical equipment. There is no legal obligation to pick a cer-
tain procedure. But if none @Ecked then the organization is breaking the lawNN. CODE

ANN. 8 68-11-213(h).

Second, it does natatter thathe Joint Commission is a private organization. If an attorney
wants to take the Tennessee bar exam, she must have attended an accredited laveschsol. T
see recognizes two types of accreditatfmovisional accreditation through the statefudirac-
creditation throgh the American Bar AssociatioReENN. Sup. CT.R. 7, 88 2.02, 2.03. Ifa
would-be lawyer cannot show that she attended a law school accreditecstateha bythe
ABA—a private organizatieathen she cannot take the bar exam. Likewise, if a wbealdeme
care organization cannot show thaniets the state’s requirementssoaccredited by the Joint
Commission, then it cannot operaféhat matters is that a private organization’s rules have been
approved by Tennessee and incorporatediistaws.

Apria offers two new arguments in its motion to reconsider. First is a narvewsson of its
old argumentApria contends that, even if Joint Commission standards broadly can provide the
basis for negligence per se, the specific ones thl¢¥Krelies on cannot. Second, Apria asserts
that Kelley’s claim should have been dismissed for failure to allege the firstrl®f negli-
gence per se. These arguments, however, were not made in Apria’s motion f@rgyuoaig-
ment. And “under Rule 59(e), parties cannot use a motion for reconsideration to ralsgalew

arguments that could have been raised before a judgment was i$dogek"Miller Music, Inc.
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v. Sony/ATV Publ’'g, LLCGA77 F.3d 383, 395 (6th Cir. 2007). The Court will not consider them
now.

Finally, Apria renews its argument that CMS rules are too vague fagaege per se. This
argument was fully offered and considered on summary judgment. It will notisead. CMS
regulations are not, as a group, too vague to fix the stantlaede for negligence per se.

Apria’s argument relies oBrown v. Sun Health Care Group, Ind76 F. Supp. 2d 848 (E.D.
Tenn. 2007) (Varlan, C.J.), a@bnley v. Life Care Centers of America, |r&36 S.W.3d 713
(Tenn. Ct. App. 2007). Both cases held that federal nursing-home regulations were ®tovagu
use in negligence per se actioBsown 476 F. Supp. 2d at 851-32o¢nley 236 S.W.3d at 733.
Both cases, however, were limited to federal nursiogte regulations.

Further,BrownandConleywere medical malpractice actions. Under the Tennessee Health
Care Liability Act, these cases must be based on a local standard diecareCoODE ANN.

§ 29-26-115(a)(1)BrownandConleyheld that nationwide federal regulations cannot define a
local standard ofare.Brown 476 F. Supp. 2d at 85€pnley 236 S.W.3d at 734. Kelley’'s
claim, however, does not fall under the AgtownandConleyhave no bearing on this case.

Outside of the medical malpractice context, Tennessee courts have used fedei@bedles
fine the standard of care in negligence per se act®ess.e.gPayne v. CSX Transp., Ind67
S.W.3d 413, 435-36 (Tenn. 2018wnby v. Tenn. Farmers Coop. Cqrdo. M2008-878-
COA-R3-CV, 2009 WL 1392574, at *4 (Tenn. Ct. App. May 18, 2009). MediaattMedicaid

regulations are federal rules. Kelley may use them for his negligence gainse
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Finally, Apria asserted that summary judgment should be granted againgtKelan for
punitive damages. The Court disagreed, finding a gemssne about whether there was clear
and convincing evidence that Apria acted intentionally, fraudulently, malicicustgcklessly.
Apria contends that this was clear error.

The Court disagrees. To recover punitive damages, the plaintiff must shogabwtl con-
vincing evidence that the defendant acted intentionally, fraudulently, maliciousecklessly.
Sanford v. Waugh & Co., In(328 S.W.3d 836, 848 (Tenn. 2010). When clear and convincing
evidence is required, the Court considers whether a jury could reasonably concltitke that
plaintiff has met this burdeisee Andersqrt77 U.S. at 255. “Clear and convincing” means that
the truth of what's alleged is “highly probabl&&ter v. Republican Parking Sys., |nt81
S.W.3d 330, 341 (Tenn. 2005).

Kelley has shown a genuine issue of material dacthis issuete is greatly helped by Fed-
eral Rule of Civil Procedure 58 party asserting that a fact is disputed must support that asser-
tion either by citing material in the record, or by showing thatmaterials the other party cites
do not establish a lack of disputed-R. Civ. P.56(c)(1). As to punitive damages, Kelley’s
statement of facts cites material in the record. Apria’s response and igatement, by con-
trast, wholly fail to cite theecord or show why Kelley’s citations do not support his claim for
punitive damages. The Court thus finds that Kelley has stated a genuine issuaan h# f
backs with a citationSee id56(e)(2).

Under the clear and convincing evidence standard, these undisputed facts showe ig-
sue about whether a jury could reasonably award Kelley punitive damagey. &sserts that

Apria’s delivery technicianalways indicated that the patient's home wagable for oxygen,
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regardless of actual suitability. [R69 | 36]. In supporkelley citesthe testimony of Jonathan
Surcey, one of Apria’s delivery technicians who visited Jimmy. Surcefiedsdis follows:

Q. So you would have met with Mr. Kelley on this particular day and checked out
to make sure his place was a proper place to use all this equipment you were

bringing?

A. | was always instructed to check “environment suitable, yes.”

Q. Okay. When you say you were instructed to always fearkironment suita-

ble,” what do you mean by that?
A. That is what | was instructed.
Q. By who?

A. I would assume Jesse Kassner, whoever would have been my supervisor. That

would have been Jesse Kassner.

Q. And they would have told you to always check femvment suitable”?

A. Yes, sir.
[D. 258 Ex. 5 at 84:20-25, 85:419]. This reveals a genuine issue of material fact about whether
Apria’s employees acted at least fraudulently or recklessly.

Apria takes issue with this connection. According to Apriac&yis admission that he was

always told to check “yes” does not mean that he actually did always checkTlyssargu-
ment, however, is unconvincing. On summary judgment, the Court must draw all reasonable in-
ferences in Kelley’'s favoAnderson477 U.Sat 255. The clear implication from Surcey’s testi-

mony is that, because he was instructed to always check “yes,” he imfags aid so.
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This inference finds support in thestimony oflJesse Kassner, Surcey’s supervisde tes-
tified that, in all higime at Apria overseeing the technicians’ deliveries, he never saw the “Envi-
ronment Suitable” box checked “no.” [D. 258 Ex. 5 at 70:11-25]. If Surcey was told to always
check “yes,” and Kassner never saw a box checked “no,” then Surcey must havechlwechkgsi
“yes.” A reasonable jury could find by clear and convincing evidence that'&prngployees
acted fraudulentlpr recklessly

Finally, to demand more would require that Surcey outright admit wrongdoing. But the Court
rejects “the implication that punitive damages cannot be awarded unlessdadéefdmits its
wrongdoing.”LaMore v. Check Advance of Tenn., LIND. E2009-442Z=0A-R3-CV, 2010 WL
323077, at *8 (Tenn. Ct. App. Jan. 28, 20X0ycumstantial evidence is enoudgelley has
stated a genuine issue of fact about his claim for punitive damages.

On reconsideration, Apria makes two counterarguments. Neither is convincihgApira
contends that the evidence of intent, fraud, malice, or recklessness “mustpiijodeBpeak to
the alleged actor’s state of mind, not just the actor’s conduct.” [D. 286 at 18]. Truis.iBuit
state of mind can be inferred from cond&ge, ., LaMore, 2010 WL 323077, at *8. Surcey’s
and Kassner’s testimony about their conduct speaks to their states of mind.

Second, Apria “contends that simply citing to the record does not satisfy the burden unde
Fed. R. Civ. P. 58)(A) [sic].” [D. 286 at 22]. This makes no sense. A party can show a genuine
dispute by “citing to particular parts of materials in the recordd. R. Civ. P.56(c)(1)(A). Of
course, the cited material must support the pgbist the party is trying to make. But Kelley has

done that. His claim for punitive damages survives summary judgment and recadiasidera

I Though Kelley did not cite Kassner’s testimony, the Court may conisidap. R. Civ. P.56(c)(3).
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1V

Apria asks the Court to reconsider its Order denying summary judgment. Feasoas
stated above, the Court has reconsidered some parts of its ruling but not others. Theisutcome
the sameApria asksjn the alternative, to certify the Order for interlocutory appealer 28
U.S.C. § 1292(b). It argues that this case presents the proper conditions forutdeylappeal.

The Court disagreemterlocutory appeal is warranted only when it “may materially advance
the ulimate termination of litigationi Id. As a result;Interlocutory appeal is most appropriate
early in the proceedings. By contrast, the adlenterlocutory appeal is diminished when a case
is nearing trial and large expenditures have already been nVdd&enn. Chapter of Associated
Builders & Contractors, Inc. v. City of Memphis38 F. Supp. 2d 1015, 1026 (W.D. Tenn.

2000} see alsdJ.S. ex rel. Martin v. Life Care Ctrs. of Am., Indos. 1:08ev-251, 1:12ev-64,

2014 WL 12638480, at *4 (E.D. Tenn. Nov. 24, 2014) (MatticeTdidl in this case is merely

days awayAllowing the originalOrder to be appealed before trial would significantly stall its

termination, not advance it. Apria’s request for certification under 28 U.S.C. § 1292(hjad.de
% * * * *

For these reasons, Apria’s motion to reconsider [D. 286RANTED in part andDE-

NIED in part. The Court’s previous summary-judgment Order [D. 28R]ALCATED andRE-
PL ACED with this Order. Apria’s request to certifiye previous Order for interlocutory appeal

is DENIED. Apria’s motion for summary judgment [R58] isDENIED.

T T it

UNHED STATES DISTRICT JUDGE

IT ISSO ORDERED.
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