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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

HUGO ERNESTO CHAVES, )

Plaintiff, ;
\ ; No.: 3:13-CV-114-TAV-HBG
AT&T, ))

Defendant. ))

MEMORANDUM OPINION

This civil action is before the Cdunn Defendant BellsohtTelecommunications,
LLC’s Motion for Summary Judgment [Do&0]. Plaintiff responded and filed a
counter-motion for summary judgment on hish&lé [Docs. 55, 56, 59]. Defendant
replied [Doc. 57], and filed a responseadpposition to plainfi’'s motion for summary
judgment [Doc. 62]. Upon consideration tbeé record and the relevant law, the Court
will grant defendant’'s motiorior summary judgment [Doc50], and deny plaintiff's
motion for summary jdgment [Doc. 55]

l. Background and Facts

Plaintiff, proceeding pro se, commendids action againstiefendantBellsouth
Telecommunications, LLC (“BellSouth”), whic he identifies as “AT&T” in his
complaint, and Robert Eacott (“Eacott”), msanager [Doc. 42]. Rintiff is a former
employee of BellSouthld.]. In his complaint, plainfi alleged that he was fired in

retaliation for having complained about distimation in violation of Title VII of the
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Civil Rights Act of 1964, 42 U.S.C. § 2000&l.]. Plaintiff alsofiled an amended
complaint against defendant Eacott alleginguyrg under 18 U.S.C88 1621-23 [Doc.
42]. This Court prewusly dismissed plaintiff's claimagainst defendant Eacott [Doc.
49].

Plaintiff was disciplined for failing to fadw instructions in March of 2011, after
which he filed an internal complaint @igst Eacott for disamination based on his
ethnicity [Doc. 43 § 4]. Plaintiff alleges thais supervisor told him that he did not want
to write him up, but that he haddepressured by Eacott to do sb.]] After plaintiff
filed the complaint against EatoAT&T investigated the drge and neither disciplined
nor reprimanded Eacott followints investigation [Doc. 51]. Rintiff alleges that Eacott
continued to retaliate against him and “Goned hurting him through different means”
[Doc. 43 § 5].

In October 2011, while plaintiff was stiussing another grievance he wanted to
file, he told a job steward/r. Johnson, who was also a caker, that he would kill him
if he did not handle plairffis grievance in the way heanted it handled [Doc. 51].
When the steward reported this statemeRT&T investigated the allegation “and
concluded that Plaintiff's statement to teeeward had violated its Code of Business
Conduct” |d.]. Plaintiff alleges thabn November 11, 2011, held Eacottabout the
complaint he made against him back in Maand thirteen days later, on November 23,

2011, he was terminated Bacott for threatening a co-worker [Doc. 42 { 5].



Il. Standard of Review

Summary judgment under Rule 56 oktkederal Rules of Civil Procedure is
proper “if the movant shows that there isgenuine dispute as to any material fact and
the movant is entitled to judgent as a matter of law.” Fed. R. Civ. P. 56(a). The
moving party bears the burdef establishing that no geime issues of material fact
exist. Celotex Corp. v. Catretd77 U.S. 317, 330 n.2 (198@toore v. Phillips Morris
Cos., Inc, 8 F.3d 335, 339 (6th Cir. 1993). l|Aacts and inferences to be drawn
therefrom must be viewed ithe light most favorablgo the non-moving party.
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Co#y5 U.S. 574587 (1986);
Burchett v. Kiefer301 F.3d 937, 942 (6th Cir. 2002).

“Once the moving party peents evidence sufficietd support a motion under
Rule 56, the nonmoving party et entitled to a trial merely on the basis of allegations.”
Curtis Through Curtis v. Universal Match Cor@.78 F. Supp. 1421,423 (E.D. Tenn.
1991) (citingCelotex 477 U.S. at 317). To establiahlgenuine issue ds the existence
of a particular element, th@on-moving party must point tevidence in the record upon
which a reasonable finder of fact could find in its favAnderson v. Liberty Lobby, Inc.
477 U.S. 242, 24§1986). The genuine issue mussalbe material; that is, it must
involve facts that might agict the outcome of the swihder the governing lawd.

The Court’s function at the point of mmary judgment is limted to determining
whether sufficient evidence sdeen presented to makiee issue of fact a proper

guestion for the factfinderAnderson 477 U.S. at 250. Th€ourt does not weigh the



evidence or determine thiruth of the matter.ld. at 249. Nor does the Court search the
record “to establish that it is bereft afgenuine issue of material fact3treet v. J.C.
Bradford & Co, 886 F.2d 1472, 1479-86th Cir. 1989). Thus'the inquiry performed
is the threshold inquiry of dermining whether there is a&ed for a trial—whether, in
other words, there are any genuine factualesgbat properly can be resolved only by a
finder of fact because they may reasonably be resolvethvior of either party.”
Anderson477 U.S. at 250.
lll.  Analysis

A. Defendant’s Motion for Summary Judgment

In support of its motion for summaryudgment, defendant presents two
arguments. First, defendant argues that it is entitled to sumudgymnent because
plaintiff cannot make out a prima facie caseretaliation for fling a discrimination
complaint as plaintiff is unablto show that there is @usal connection between his
protected activity and the temation of his employment [Do&1]. Second, defendant
argues that plaintiff cannot prove thaktineason for his termation was pretextual
because defendant had a lalyhon-discriminatory r@son for terminating himd.].

1. Plaintiff’'s Prima Facie Case of Retaliation

Title VII of the Civil Rights Act of 184 prohibits retaliatin against an employee
who has opposed an unlawful employment pecacor “has made a charge, testified,
assisted, or participated in any manner innaestigation, proceedg, or hearing[.]” 42

U.S.C. 8 2000e-3(a). To establish a primadacase of retaliation, plaintiff must prove



that: (1) he engaged in antiady protected by Title VII; (2 his exercise of protected
rights was known to the defendant; (3) aefent thereafter took an adverse employment
action against him or he was subjected t@egse or pervasive retaliatory harassment by a
supervisor; and (4) there was a causal cotme between the pretted activity and the
adverse employment action or harassménthr v. Hazel Park Sch. Dist710 F.3d 668,
674 (6th Cir. 2013) (citingsarner v. Cuyahog&nty. Juvenile Couytc54 F.3d 624, 639
(6th Cir. 2009)). Under th&icDonnell Douglasburden-shifting framework, once the
plaintiff establishes each of these elements bilwrden shifts to the employer to articulate
“some legitimate, nondiscriminato reason for its action.”Fuhr, 710 F.3d at 674-75
(quoting McDonnell Dougla Corp. v. Green4l1l U.S. 792, 802 (1973) (internal
guotations omitted)). If the &Endant proffers a legitimate, non-discriminatory reason
for the discharge, thethe burden shifts badk the plaintiff to pove that the employer’s
proffered reason was pretextuéd. at 675.

Here, plaintiff has established, and defent does not dispute, the first three
elements of his prima facie case—that is,miliengaged in protected activity by filing
an internal discrimination complaint agsi Eacott, defendanhad knowledge of
plaintiff’'s complaint, and plaintiffs emplyment with defenddanwas terminated.
Defendant argues, however, that plaintiftshfailed to meet his threshold burden of
establishing a causal connectioetween his protected activignd his termination [Doc.

51].



A plaintiff in a retaliation claim magstablish causal connection by “proffer[ing]
‘evidence sufficient to raiséhe inference that [his] pretted activity was the likely
reason for the adverse action.FPuhr, 710 F.3d at 675 (quotingpshaw v. Ford Motor
Co, 576 F.3d 576, 588 (6th IC2009) (citation omitted)). “\Mle closeness in time may
be one indicator of a causal connection, & baen observed that ‘temporal proximity,
standing alone, is not enough to establish wsalaconnection for a retaliation claim.™
Foust v. Metro. Sec. Servs., In829 F. Supp. 2d 614, 629 (E.D. Tenn. Nov. 8, 2011)
(quoting Tuttle v. Metro. Gov’t of Nashville474 F.3d 357, 364-66th Cir. 2007)).
Additionally, “where some time elapses betwedren the employer learns of a protected
activity and the subsequent adverse @wplent action, the employee must couple
temporal proximity with other evidence of retaliatory conduct to establish causatity.”
(quotingMickey v. Zeidler Tool & Die Cp516 F.3d 516, 525 (6th Cir. 2008) (internal
guotation and citatioromitted)). “Although this issueof the impact of temporal
proximity remains unclear, ‘it does appear ttingt Sixth Circuit finds that anything over
six months is generally insufficient, standiafpne, to establish a causal connection.”
Id. (quoting Eppes v. Enter. Rent-A-Car Co. of TenNo. 3:05-CV-458, 2007 WL
1170741 (E.D. TenmApr. 18, 2007)).

Plaintiff argues that he engaged inpebtected activity and that his protected
activity was causally related to the adeemmployment action taken by Eacott. He

argues that Eacott retaliated against him bsedne accused Eacott of discrimination on

March 3, 2011, through AT&T’'s Equal Employment OpportuifisfEQ”) hotline [Doc.



43  3]. Plaintiff further argues that hisngplaint was known to &cott because he told
Eacott on November 10, 2014bout filing the discriminatiomomplaint, and that this
was the cause of his termination thirteen days lédeaf 1 9].

As evidence of a causal connection kesw his discrimination complaint and his
subsequent discharge, plaintiff argues thia@ defendant presented several forged
documents [Doc. 56]. Plaintiff states that Eacottilssequently changed the description
of the disciplinary report that promptedsigomplaint in March 2I01; that there was a
discrepancy between Mr. Johnson’s handwngitin his statement to defendant and a
subsequent written notgven to plaintiff; that therevas a discrepancy with the written
report of his EEO complaint; and finallghat there was a difference between the
handwritten statement given loype of his co-workers anddhyped statement prepared
by the manager who investigated plainti§tatement to Mr. Jolson [Docs. 43, 56].

In reply, defendant states that pldirgi allegations do noestablish any causal
connection between his protectadtivity and his termination eight months later [Doc.
51]. Additionally, defendant states that #n@vas nothing improper or suspicious about
the differences referenced by plaintiff;tirar, they all involved innocent mistakes,
appropriate correctiongnd consolidations of variousagtments made by plaintiff's co-
workers [Docs. 51, 57]. Thens no evidence in the recoitd show that plaintiff's

allegations of forged documents are moranthmistaken entries or designations by

! Plaintiff's response includes a section termed “forgotten documents” where he outlines
discrepancies in several documents [Doc. 56].fedba#ant has interpreted this section to mean
forged documents. Because plaintiff has not opgdsis interpretation, and the heading has
little bearing on the Court'decision, the Court will adotefendant’s interpretation.
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defendant. The Court does not find that ¢halegations are suspicious enough to lead
the Court to infer the reggite causal connection.

Plaintiff also suggests &h the temporal proximity between when he informed
Eacott of the complaint he filed against hand his subsequent teimation thirteen days
later, is proof of a causal connection beén his protected activity and the adverse
employment action [Doc. 43]. While this woubddinarily give rise to an inference of
causation, the record indicatibst Eacott knew about plaiffits complaint when plaintiff
initially made it eight months mr to his termination [Doc. 31 It is well established
that such a lapse between when defendamdeair the protected activity and plaintiff's
termination is insufficient, standirgjone, to establish causatioBee Foust829 F. Supp.
2d at 629.

The Court finds that plaintiff cannotque the requisite causal connection based
on temporal proximity or the discrepanciesduglines in his briefs.Viewing the facts in
the light most favorable to plaintiff, ake Court is required to do on a motion for
summary judgment, plaintiff has not presentaifficient evidence to create a genuine
issue of material fact on there being a ehu®nnection between his protected activity
and his termination. Thus, because there isvidence in the recd on which to submit
the issue of causation toethjury, defendant is entitleto summary judgment on

plaintiff's claim under Title VII.



2. Plaintiff's Evidence of Pretext

Even if plaintiff were ale to establish a causalrmection between his protected
activity and his termination, thereby makiagprima facie case for retaliation, defendant
has articulated a legitimate, non-discriminatory reason for plaintiff's discharge: that
plaintiff was discharged for violating AT&T'sode of business conduct [Doc. 51]. A
plaintiff can establish that a defendant’'sffeed reason is pretext by showing that: (1)
the reason has no basis act; (2) the reason did nottaally motivatethe challenged
conduct; or (3) the reason was insufficiemwarrant the challenged conduétoust 829
F. Supp. 2d at 632 (citing/exler v. White’s Fine Furniture, Inc317 F.3d 564, 576 (6th
Cir. 2003)).

Plaintiff alleges that defendant’s reason is purely pretextual because his statement
to Mr. Johnson was not a serious threat #mekefore, did not progte a sufficient basis
to terminate him [Doc. 56]. Rintiff also argues that preteis proven by the fact that
other workers at AT&T used similar wordechmade similar statements and were never
investigated or terminatedd[]. Particularly, plaintiff refeences that his co-worker, Mr.
Johnson, once stated: “whoever gets medl with my wife, | will kill him” [Id.].
Plaintiff also claims that he also overhehrsl supervisor’'s side & telephone call where
his supervisor said something alaheg lines of “you are killing me”l.].

In response, defendant contends thathgtpolicy that Plaintiff violated does not
distinguish between ‘real’ threats and thrdhtgt are ‘jokes™ [Doc. 51]. The applicable

portion of defendant’s policy provides: “Nevedicule, intimidate, threaten or demean



coworkers and customers, aryaothers we come into contaetth at AT&T. This kind

of behavior hurts the team environment werk hard to foster. Remarks, comments,
jokes, or gestures of an offensive nature will not berated” [Doc.56-1 p. 46].
Defendant argues that plaiifis statement violated its fioy regardless of whether he
made it in jest or not [Doc. %1 Defendant also argues thaaintiff's claim that he was
treated differently than similarly situategmployees does not prove pretext because
plaintiff cannot show that defendant knelout Mr. Johnson’s statement, or that his
supervisor’'s statement was madeainomparable context [Doc. 51].

It is well established that an employee’s violation of an employer’'s policy is a
legitimate reason for terminatiorsee, e.g., Sokolnicki v. Cingular Wireless, |LBG1 F.
App’x 362, 367 (éh Cir. 2009) (finding that the platiff's series of documented policy
violations constituted a legitimate and adiscriminatory reason for terminatior§rump
v. Kroger Co, No. 98-3134, 1999 WB8673, *1 (6th Cir. Fel®, 1999) (finding that the
defendant had met its burden articulating a legitimatenon-discriminatory reason for
the plaintiff's termination wher the plaintiff had engaged & physical altercation with
another employee in violatiaf the employer’s rules).

Here, defendant terminated plaintiff aftergtated “I will kill you” to a co-worker
[Doc. 51]. Defendant was under no obligattondetermine whether this statement was
made as a serious threat or as a jokeabse regardless, it contravened defendant’s
policy. Furthermore, there isothing in the record thatdes the Court to believe that

defendant knew about Mr. Johnson’s statemadtfailed to investigate it. The Court is

10



also persuaded that the coritéx which plaintiff's supervier used the wa “kill” is
sufficiently different from plaintiff's use ahe word to warrant different treatment under
defendant’s policy or to otherwise rendeg ffolicy inapplicabl¢o that situation.

Thus, even if plaintiff provided a 8icient indication of a causal connection
between his protected activity and his digglea because defendant has articulated a
legitimate non-discriminatory and non-pretextual, reascdior plaintiff's discharge,
defendant is entitled tsummary judgment.

B. Plaintiff's Motion fo r Summary Judgment

Plaintiff has also moved the Court feummary judgment ohis Title VII claim
[Doc. 56]. In response, defdant argues that plaintiff'siotion for summary judgment
was untimely under the scheduling order [Dod. 6&lternatively,defendant argues that
plaintiff is not entitled to smmary judgment because plaintiff cannot establish a prima
face case of retaliation or show pretdsit]f

The Court’s scheduling order provides thltdispositive motions must be filed at
least 120 days prior to trial [Doc. 31]. Tria set for June 30, 2014, and Sunday, March
2, 2014, is 120 days prior to the trial daté/hen computing time, the Federal Rules of
Civil Procedure instructs to “include the laky of the period, buf the last day is a
Saturday, Sunday, @rlegal holiday, the period contirsu run until theend of the next
day that is not a Saturday, Sunday, or legadagl” Fed. R. Civ. P. 6(a)(1)(C). Under

this rule, the latest date for plaintiff tdef his motion would havéeen March 3, 2014.

11



Plaintiff filed his motion on Thursdayarch 13, 2014, making his filing untimely
pursuant to the Court’s scheduling order.

Regardless, in light of éhCourt’s finding that defendant is entitled to summary
judgment, the Court finds that plaintiff castrprove a prima facie case for retaliation or
show pretext. Accordingly, plaintiff'siotion for summary judgent will be denied.

IV.  Conclusion

For the reasons stated above, the Court @GRANT defendant’s motion for
summary judgment [Doc. 50] aENY plaintiff’s motion forsummary judgment [Doc.
55]. This action will beDISMISSED and the Clerk will bedDIRECTED to close this
case.

ORDERACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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