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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
ROGER MILLER,
Plaintiff,
V. No.: 3:13-CV-306-TAV-HBG

MARYVILLE COLLEGE,

N
- N N N N

Defendant. )

MEMORANDUM OPINION

This civil action is before the Court gaintiff Roger Miller's motion for partial
summary judgment [Doc. 14] and defenddmryville College’s motion for summary
judgment [Doc. 17] andhotion to strike portions of deaations filed by plaintiff [Doc.

25]. The parties have responded and replied to each of the three motions. Having
reviewed the parties’ argumentke record in this case, anelevant law, the Court will

deny plaintiff's motion for partial summgarjudgment, grant defendant's motion for
summary judgment, and deny asghdefendant’'s motion to strike.

l. BACKGROUND

Plaintiff alleges age discrimination wrdthe Age Discrimination in Employment
Act and the Tennessee Human Rights Acivalt as breach of contract under Tennessee
law [Doc. 1 11 13-14, 16]. Specifically,apitiff contends that Maryville College
eliminated his tenured position e Associate Professor of Physics based on his age and

in violation of the applicable provian of the college’s Faculty Handbodki] {1 4-16].
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Maryville College is a private liberal tarcollege in Maryville, Tennessee [Doc.
17-1 1 2]. Its faculty and programs of stuate organized into Academic Divisions, such
as the Division of Education, the Divisiaf Fine Arts, and the Division of Natural
Sciences [Doc. 24-1 | 2]. Each Acaderbitvision comprises two or more related
disciplines [d.]. The Division of Natural Sciemrs, for examplecomprises several
disciplines, including chemistry, biology, and physiak]|

In 1992, plaintiff was searching for tenure-track posibn and reviewed and
responded to an advertisent listed by Maryville Collge [Doc. 21-1 3]. The
advertisement, titled “Faculty Position inyRIts,” sought “a broagltrained physical
scientist possessing a strong background in physick]. [ It noted that a Ph.D. in
physics or a closely-related discipline was regpliand that the sucssful applicant “will
supervise senior thesis research as wetéash introductory physs for science majors
and general education cousder non-science majorsl'd.].

Plaintiff applied, and the Chairman tbie Division of Natural Sciences responded
by letter, stating he was delighted by plaintifitgerest “in the sciences at Maryville
College,” informing him “theselection process for the posiio physics has progressed
significantly,” and enclosing “an overview @cademic programs” and “the goals and
objectives of the Department of Physics #mel Major in Physics for Teacher Licensure”
[Doc. 21-1 p. 2, 7] One page of the overview atademic programs was titled “Natural

Sciences” and listed variossibjects, including physicsd. at 9].



Maryville College ultimately hired plaintifhis an Assistant Professor of Physics in
1993 [Doc. 17-2 p. 3]. While plaintiff's initial Appointment to Faculty form states he
was appointed as Assistant Professor inDhasion of Natural Sciences [Doc. 21-1 p.
10], the Reappointment to Fdiyuforms state he was reappted as Assistant Professor
of Physics [Doc. 24-1 pl4-18]. When he was awardehure in 1999plaintiff's title
changed to Associate ProfessdriPhysics [Doc. 17-2 p. 3]Plaintiff held this title until
May 31, 2012, when his employment with the college enltb@{ 2—3].

From 1993 to 2012, plaintiff was Manjle College’s only physics professdd]
at 3]. Plaintiff taught Physics 101 sixtegmes, Physics 102 sixteen times, Physics 201
eighteen times, Physics 202 eighteen timasgd other Advanced Physics courses,
including Physics 271 and 301, twenty-five éisn[Doc. 15 p. 3]. Rintiff also taught
core science courses—Science 150 nine tamelsScience 250 six times—as well as core
curriculum courses—Orientation 1bde time and FRS 130 five timdsl[at 4]. When
asked in his deposition whethaimost all of the courses taught were physics classes
or courses, plaintiff stated, “The vast mapar | did teach some that were in the core”
[Doc. 17-2 p. 3F.

During the 2011—2012 academic yeaddaryville College faced budgetary
challenges based, in part, on a lower-than-gratied enroliment [Dacl7-1 1 5]. In an

attempt to balance the budget and meevlenent goals, Maryville College’s President

! When asked to clarify the term “coreplaintiff responded, “Core curriculum.
Astronomy, | taught. . .. [T]hat was in the cdoet it's also a physics course, so I’'m not sure
how you'd like to qualify that” [Doc. 17-2 p. 3].
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directed Dr. Barbara Wells, the Vice Presidamd Dean of the Collegé& develop a plan
to change the College’s academic progratdsq 6]. After reviewirg the situation, it
was clear to Dr. Wells that ¢hCollege needed teliminate certain academic programs
and faculty positionslfl. I 7]. According to Dr. Wellsin deciding which programs to
eliminate, she considered several factorsluding, but not limitedo: how essential the
program was to a liberal arts educatiore ttumber of students involved in the program;
the cost to deliver the progra and the program’s markethty, i.e., how the elimination
of the program may impact enrolimemdl.f] 8]. She obtained information regarding the
number of students majoring and minoring time programs being considered for
elimination and met with eaabf the Division Chairs to discuss the impact of possible
cuts |d. 1 9].

In addition, Maryville College is acedited by the Soutine Association of
Colleges and Schools @wmnission on Collegesld. 1 11]. One of the Association’s
requirements for maintaining a major is tladtleast twenty-five peent of the major’'s
course hours be taught byctdty members holding an appropriate terminal degree, which
is usually a doctorate degree or its equivaleédt § 13]. Dr. Wells noted that, by
eliminating a major, the Collegeould reduce costs by having an adjunct professor or
instructor with a master’s degree teach those couirdef 14].

Ultimately, Dr. Wells proposed the Collegéminate the Physics Program, which
consisted of the Chemicahifsics Major and the Physics Minor, and the French Program,

which consisted of the French Mindd]{ 10]. Eliminating thes programs would result



in the elimination of two tenured facultyatehing positions, the Associate Professor of
Physics position held by pldiff, and the Associate Professof French position held by
Dr. Elisabeth Lanoislfl.]. The proposal was approved the President and subsequently
presented to and approved by the Boar®iéctors at its April 2012 meetingd]. A
memorandum from the President, dated May@12, informed faculty and staff that
“four positions (three faculty and one staffgdreing eliminated as a result of program
eliminations and restructuring in the agemic division” [Doc. 24-1 p. 12]. The
memorandum specified that “[tjhe prograelgminated include the major in chemical
physics and the minors in physics and Frentth].] A memorandum from Dr. Wells, on
the other hand, was circulated to studemf®rming them that the Board had approved
the addition of seven new foas and two new minordd. at 3—4]. The memorandum
listed them, stating “[t]he me academic programs are tf@lowing,” and closed with
“[w]e are delighted toffer these programs’d.].

To terminate the tenured professokdaryville College relied on the Faculty
Handbook provision titledSeparation Due to Itisutional Circumstances’l{l. § 15-16;
see also Doc. 16-2]. The provisionwhich is the centerpiece of this litigation, states:
“[s]eparation of a faculty member, whethertenure or term contract, is also possible as
a result of significant reduction or discontitioa of the academic program in which the
faculty member does most of his or her teag” [Doc. 16-1 p. 41]. On April 30, 2012,
Dr. Wells met with plaintiff and notifiechim that his position would be eliminated

pursuant to this provision of the Faculty aook [Doc. 17-1  16Doc. 17-2 p. 34,



14]. She handed plaintiff ketter from the President gtieg from this provision and
noting plaintiff was eligibldor one more year of employment at the College [Doc. 17-2
p. 3-4, 14-15]. This terminal year teawhiopportunityeventually was denied by
plaintiff, and his employment eed on May 31, 2012 [Doc. 179116; Doc. 17-2 p. 5-7,
14-17; Doc. 16-2]. Plaintiff's separation notice st&d, as the circumstances of
separation, “Restructuring of acadenpecogram resulted in program reduction and
elimination of position” [Doc. 16-2].

Since plaintiff's termination, the Marille College course catalog’s description
under “Physics” changed. The 2011—12 cowaalog, under “Physics,” used the terms
“the curriculum in chemical physics,” “th@ogram,” “the major,” and “the minor,” and
listed the courses that compose the majar mmor [Doc. 17-1 p. 26-28]. That year,
Maryville College offered twelve physicsourses: two college pkics, two general
physics, and two modern physics, as wellaaslytical mechanics, topics in physics,
electricity and magnetism, imteship in chemical physics, practicum in chemical physics,
and senior research projedt.[at 29-31]. The later cose catalogs, however, under
“Physics,” used the terms “courssphysics” and “the coursesid. at 17-18, 22-23].

In the 2013-14 school year, gréix physics courses were offered: two college physics,

two general physics, modern p#hgs, and topics in physickl[ at 24-25].



. STANDARD OF REVIEW

Summary judgment under Rule 56 oktkederal Rules of Civil Procedure is
proper “if the movant shows that there isgenuine dispute as to any material fact and
the movant is entitled to judgent as a matter of law.” Fed. R. Civ. P. 56(a). The
moving party bears the burdef establishing that no geime issues of material fact
exist. Celotex Corp. v. Catrett, 477 U.S. 317, 330 n.2 (198@toore v. Philip Morris
Cos, Inc., 8 F.3d 335, 339 (6th €i1993). All facts and all inferences to be drawn
therefrom must be viewed ithe light most favorablgo the nonmoving party.
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574587 (1986);
Burchett v. Kiefer, 301 F.3d 937, 942 (6th Cir. 2002)et, “[o]lnce the moving party
presents evidence sufficient to support a@iamunder Rule 56, ghinonmoving party is
not entitled to a trial merely othe basis of allegations.”Curtis Through Curtis v.
Universal Match Corp., 778 F. Supp. 1421, 1423 (E.D. Tenn. 1991) (ciGetptex, 477
U.S. at 317). To establish a genuine issut de existence of a particular element, the
nonmoving party must point ®vidence in the record upavhich a reasonable finder of
fact could find in its favor.Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).
The genuine issue must alsorbaterial; that is, it must invoévfacts that might affect the
outcome of the suit under the governing lag.

The Court’s function at the point of mmary judgment is limted to determining
whether sufficient evidence fadeen presented to makiee issue of fact a proper

guestion for the factfinderAnderson, 477 U.S. at 250. Th€ourt does not weigh the



evidence or determine thuth of the matter.ld. at 249. Nor does the Court search the
record “to establish that it is bereft afgenuine issue of material fact&reet v. J.C.
Bradford & Co., 886 F.2d 1472, 1479-86th Cir. 1989). Thus'the inquiry performed
is the threshold inquiry of determining whet there is a needrf@ trial—whether, in
other words, there are any genuine factualesgbat properly can be resolved only by a
finder of fact because they may reasonably be resolvethvior of either party.”
Anderson, 477 U.S. at 250.
1. ANALYSIS

A. Age Discrimination

In its motion for summary judgment, fdadant asserts that plaintiffs age
discrimination claims are time-irad under both federal and stdaw [Doc. 18 p. 8-11].
Defendant argues plaintiff did not fileshEqual Employment Opportunity Commission
(“EEOC”) charge or state-court complainithin the applicable limitations periodSee
id.]. Plaintiff did not respond to these angents in his response brief or elsewheéee |
generally Doc. 21].

In the Sixth Circuit, “jursprudence on abandonment digis is clear: a plaintiff
is deemed to have abandoned a claim whplaiatiff fails to address it in response to a
motion for summary judgment.”Briggs v. Univ. of Detroit-Mercy, No. 14-1725, 2015
WL 2191127, at *5 (6th @i May 12, 2015) (quotin@rown v. VHS of Mich., Inc., 545 F.
App’x 368, 372 (6th Cir. 2013) “That said, a district court may not use a party’s failure to

respond (in whole or in paras a reason for granting summary judgment ‘without first



examining all the materials properbhefore it under Rule 56(c).”ld. (quoting FTC v.
E.M.A. Nationwide, Inc., 767 F.3d 611, 630 (6t@Gir. 2014)). This is because a party is
never required to respond to a motion fomsuary judgment to prevail as the burden of
establishing the nonexistenceamaterial factual dispute always rests with the movant.
Id. (citation omitted). The Court, therefore, saueview carefully the portions of the
record submitted by the moving party to det@enwvhether a genuine dispute of material
fact exists but will not suapsnte comb the recorfilom the partisan perspective of an
advocate for the non-moving partd. (citations omittedy.

A claim under the Age Discrimination EBmployment Act (“ADEA”) is barred if
a discrimination charge is not filed witthe EEOC within 300 des of the alleged
discriminatory act.See Amini v. Oberlin Coll., 259 F.3d 493, 49&th Cir. 2001)Weigel
v. Baptist Hosp. of East Tenn., 302 F.3d 367, 375-76 (6tir. 2002) (“In Tennessee,
which has state laws prohibiting age discrimination, a plaintiff's ADEA claim will be
dismissed as untimely if the plaintiff fail® file a charge witin 300 days of the
discriminatory action.”). ‘T]he starting date for the 3@y limitations period is when
the plaintiff learns of the employment decisitself, not when the plaintiff learns that the
employment decision may have bediscriminatorily motivated.” Amini, 259 F.3dat
498-99. The Tennessee Human Rights Actahdiferent limitations period. It requires

the action be filed in chancegourt or circuit court withinone year after the alleged

2 The Court notes that some courts witliire Sixth Circuit have granted summary
judgment with respect to certairachs based solely on abandonmeste, e.g., Brown, 545 F.
App’x at 372 (collecting cases).
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discriminatory act ceases. Tenn. Codean. §4-21-311(d). A discriminatory
termination ceases “when th@aintiff is given unequivoal notice of the employer’s
termination decision, even if employmentedonot cease until a designated date in the
future.” Weber v. Moses, 938 S.W.2d 387, 391-9Zenn. 1996).

On April 30, 2012, plaitiff was given unequivocal nice of Maryville College’s
decision to terminate him. On that day, Dfells met with plainff, notified him that his
position would be eliminad, and provided him with a lettfrom the President to that
effect [Doc. 17-1 § 16; Doc. 1Zp. 3—4, 14-15 (“l regret toform you of the decision to
terminate your position aMaryville college.”)]. Unde both the federal and state
statutes, the limitations perioggan to run on this datélaintiff, however, did not file
his EEOC charge until March 28013, about 329 days latddoc. 1-4]; has not, to the
Court’'s knowledge, instituted an action in cbary or circuit courtand did not file his
complaint in this action until Ma31, 2013, about one yeardaone month latgdDoc. 1].
Accordingly, having reviewed all the brie§ and the read, the Court finds the EEOC
charge and the complaint were not filed within the applicable limitations periods.
Plaintiff has abandoned his age discnation claims, and defendant's motion for
summary judgment will be grantedtlwvrespect to those claims.

B. Breach of Contract

To establish a breach of contract undennessee law, plaintiff must show the
existence of an enforceable contract, a bredi¢hat contract, and damages as a result of

that breach. Figal v. Vanderbilt Univ., No. M2012-02516-COA-R3-CV, 2013 WL
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5459021, *7 (Tenn. Ct. App. Sept. 27, 2D13The parties agree, for purposes of
summary judgment, that the ¢ty Handbook language lating to separation due to
institutional circumstances cditates an enforceable contrgBtoc. 18 p. 16 n.2].

The interpretation of a writterontract is a question of lawBSG, LLC v. Check
Velocity, Inc., 395 S.W.3d 90, 92 (TenB012). A cardinal rule of contract interpretation
is to ascertain and give efft to the parties’ intentDick Broad. Co. of Tenn. v. Oak
Ridge FM, Inc., 395 S.W.3d 653, 659 (Tenn. 2013). uts determine the parties’ intent
by examining the plain and ordinanyeaning of the written wordd.d. The focus is on
the four corners of #hentire contract, the circumstanaesvhich the contract was made,
and the parties’ actions in fulfilling their contractual obligationsest v. Shelby Cnty.
Healthcare Corp., 459 S.W.3d 33, 42 (Tenn. 201&jting Hughes v. New Life Dev.
Corp., 387 S.W.3d 453, 465 (Tenn. 2012)). l&tbontract language is found to be clear
and unambiguous, the contrdahguage is interpreted accorg to its plain terms and
ordinary meaningBSG, 395 S.W.3d at 93.

If, however, the Court finds the terms amabiguous—that is, #y are susceptible
to more than one reasonable interpretation—the Court will employ other rules of contract
construction to determine the parties’ intemick Broad., 395 S.W.3d at 6590ne of
these principles is that ambiguous contrpobvisions will be construed against the
drafter of the contracWest, 2014 WL 7242746, at *6. dhtract languagevill not be
considered ambiguous, however, merddgcause the parties differ as to their

interpretation of the languageBSG, 395 S.W.3d at 93. A otract is ambiguous only
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when it is of uncertain meaning and may faibly understood in more ways than one.
Maggart v. Almany Realtors, Inc., 259 S.W.3d 700704 (Tenn. 2008).The Court will
not use a strained construction of the languagind an ambiguity where none exists.
Id.

The parties agree the disposition of threach of contract claim turns on the
meaning and application oféhFaculty Handbook provisiotitled “Separation Due to
Institutional Circumstances)yvhich Maryville College relig on to terminate plaintiff.
The provision states: “[s]epation of a faculty membgewhether on tenure or term
contract, is ... possible as a result ajndficant reduction ordiscontinuation of the
academic program in which tli@culty member does most bis or her teaching” [Doc.
16-1 p. 41].

First, plaintiff contends that, because toeirses he taught continue to be offered
by the college, the academic programs in wiieldid most of his teaching were neither
significantly reduced nor discontinued [Doc. 15Lp5; Doc. 21 p. 1-2]. In other words,
plaintiff argues the vast majority of his &ehing load” was not with the physics major

and minor—which were discontinued—btivithin the Natural and Mathematical

¥ The parties’ briefing makes their agreement cl€ae Doc. 21 p. 1 (platiff's response
brief) (“With respect to Plaintiff's breach of ceoatt claim, the crux of this case is the definition
of ‘academic program.™); Doc. 22 p. 10 (defendant’s response brief) (“The sole issue in regards
to Plaintiff's breach of contraatlaim is the proper meaning of the term ‘academic program’ for
purposes of the Faculty Handbook.”); Doc. 23 p. Rigiff's reply brief) (“[T]he issue that
remains is whether the academic program inctwHplaintiff] did most of his teaching was
significantly reduced or discontind€); Doc. 23 p. 3 (plaintiff's rply brief) (“Plaintiff agrees
that the issue in this case is based on theitiefi of the term ‘academic program’ in addition to
the interpretation of the provisiadlowing for the separation of a tenured faculty member. . . .
This case turns upon whether thef@alant’s treatment of one @k tenured professors was
authorized by [that provision] . .. .")].
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Science Programs and the Cd&arriculum” [Doc. 15 p. 45]. Assuming “academic
program” is equivalent to a course of stuglaintiff asserts he teght in the following
academic programs: Biology, Biochemistry,e@tical Physics, Chemistry, Chemistry for
Teacher Licensure, Engineeringathematics, Mathematider Teacher Licensure, and
Physics [d. at 6].

Second, plaintiff argues the term “academiogram,” which isiot defined in the
Faculty Handbook, presenan ambiguity that must lm®nstrued against the drafter and
defendant, Maryville Collge [Doc. 21 p. 1].

In support of his first argument, pl#ih claims the vast majority of physics
courses he taught are “serviceurses” for other majorse, e.g.,, Doc. 15 p. 3].
According to plaintiff, serde courses are courses in atiscipline that are required
courses for majors in other disciplines [Doc.[216]. He claimspf the 114 courses he
taught, only four courses (or 3.5%) wouldt have been offered had the Chemical
Physics Major and Physics Minor never been offetdd. [ Plaintiff acknowledges that,
had the courses he taught only supmbriee physics majoand minor, “Maryville
College would have likely beesithin its rights to ternmate” [Doc. 15 p. 7].

The rest of the courses (or 96.5%) alkigecontinue to be either required or
optional courses to support other prograidsdt 7]. As plaintiff argues, the elimination
of the physics major and minor “had mininaring on the majoritpf the classes he
was teaching, because theyntinue to be required cousséor majors and minors other

than Physics” [Doc. 21 p. 6]Plaintiff also notes that, ovéhe course of his career at
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Maryville, he taught only twenty physiesinors and two chemical physics majors, but
taught over 500 students in the mathematius science progranasd over 400 students
in the general education prograld.[at 7].

As for ambiguity, plaintiff contends theis no consensus defion of “academic
program” and that the handbook language “is specifically directédtetareas where the
faculty member does most of his or her teaghimost likely to provide for situations in
which the courses taught by the faculty memberlonger exist or are no longer in
demand” [Doc. 21 p. 8, 10]. Plaintiff alswtes that “curriculum” is the fourth-listed
definition for “program” in theMerriam-Webster dictionaryld. at 10]. Merriam-
Webster in turn defines curriculum as “tbeurses offered by ardecational institution”
or “a set of courses constitutiag area of specializationld. at 10-11]

As an initial matter, the Court rejectajpitiff’'s contention that, by electing not to

define “academic program,” defendant has necessarily rendered the term ambiguous

* Plaintiff also discusseSarmon v. Fisk Univ., No. 01A01-9803-CH-00132, 1999 WL
118215 (Tenn. Ct. App. Mar. 9, 1999), which theu@ finds distinguisable. Based on
Garmon, plaintiff argues “Maryville College has thirden to show by competent proof how the
academic programs in which Plaintiff did mast his teaching were significantly reduced or
discontinued” [Doc. 15 p. 9; DoR1 p. 13]. As an initial matteGarmon was decided after a
trial on the merits, and does not alter the burdkeproof at summary judgment. Second, the
parties agree this case tumms the Court’s interpretation ¢fie handbook provision, which the
Court notes is more specifihan the vague provision iarmon. The specificity of the
Maryville College provision and the undisputetimination of the physics major and minor
diminish any claim that defendaacted arbitrarily. Third, unlik&armon, the institutional
circumstances that led to the elimination chipliff's position are not at issue in this case
[Compare Doc. 17-2 p. 4 (plaintiff's depositionpa¢knowledging “Maryville College had been
experiencing serious financial difficulties for several years preceding [his terminatiaftly),
Garmon, 1999 WL 118215, at *4 (findingo significant changes in institutional need since Dr.
Garmon was hired and no indication that uniigr&as in financial crisis)]. In sunGarmon
does not disturb the Court’s analysigtdintiff’'s breach ofcontract claim.
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[Doc. 21 p. 11]. Having reewed the Facultydandbook and the parties’ arguments, the
Court finds the term “academic program,” asdis the handbook, refeto a program of
instruction in which a student can receemajor, minor, or other similar degree or
certification [See Doc. 16-1 p. 41 (stating that seg@on is possible “as a result of
significant reduction or discontinuation ofettacademic program in which the faculty
member does most of his or her teaching’Alccordingly, the Court finds physics is an
academic discipline; the Divisioof Natural Sciences, of whicphysics is a part, is an
academic division; and the existence of gigsics major and minor rendered physics
one of Maryville College’s academic programSeq id.; id. at 18 (stating, under
handbook section titled Acadenivision Organization;[tjhe academic disciplines are
organized into units designatad academic divisions”)].

In his deposition, plaintiff admitted he svaired as Assistant Professor of Physics
and became Associate ProfessbPhysics upon earning tereu[Doc. 17-2 p3]. Since
he was hired, plaintiff was Maryville Collegeonly physics professpand as he admits,
the vast majority of courses he taught wengsics courses. Of the 114 courses plaintiff
taught, at least 93, or 81.5%, were physiosirses. And all physics courses except
Physics 101 and 102—that, i81 of the 114, or 53.5%#dlfilled requirements of the
physics major and minor. In sum, altigh many of the courses plaintiff taught
supported other academic progsaand continue to be offetdy Maryville College, the

Court finds plaintiff did most of his teacly in the physics academic program and that,
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given the elimination of thehysics major and minor, it cannbé said that the physics
academic program did not experience gfigicant reduction or discontinuation.”

In interpreting thehandbook language, the Courhds significant the type of
courses plaintiff taught and the existenceéhef physics major and minor, not whether the
physics courses he taught fulfilled othgrograms’ requirements or were taken by
students not majoring or minoring in physi The Court agrees with defendant’s
articulation that “[tlhe fact that some ewven most of the Physics courses taught by
Plaintiff were required for othenajors does not change the fewt they were part of the
Physics Program” [Doc. 24 p. See also id. (“While some of these courses also met
requirements for other majors or minorseythwere still part of the Physics Program
because they were required the [physics major and mindij}. Accordingly, the Court
Is not persuaded by plaintiff's argumenéatlidetermining the academic program in which
he did most of his teaching should be ased by comparing the number of courses he
taught that also supported other majard aninors with the small number of courses he
taught that “served only to support the Chemical Physics major or Physics nseer” [
Doc. 23 p. 8 (plaintiff's replyrief) (“Because the classes tlsa&rved onlyto support the
Chemical Physics major or Physics minorreveso few, it cannot be said, under any
interpretation of the elusiveerm ‘academic program, thahe academic program in
which [plaintiff] did most of his teaching wasignificantly reduced or discontinued.”)].

The Court notes the “Faculty Position irhyBics,” as plaintiff states, was always

> By the 2013-14 academic year, the only tg/sourses offered by Maryville College
were the physics courses that are requiredtiadents in other majors [Doc. 17-1 | 25].
16



contemplated to support other science aon-science majors [Doc. 23 p. se also
Doc. 21-1 13 (advertisemerior position) (noting thesuccessful applicant “will
supervise senior thesis research as weleash introductory physs for science majors
and general education courgsesnon-science majors”)].

The Court also rejects, as contrarythe handbook’s plain language, arguments
that attempt to substitute @ehing load” or “the coursesdhaculty member taught” for
the phrase “the academic program in whibe faculty member does most of his or
her teaching” $ee Doc. 16-1 p. 41 (stating that seaton is possible “as a result of
significant reduction or discontinuation ofettacademic program in which the faculty
member does most of his or her teachin@yc. 21 p. 10 (plaintiff's response brief)
(arguing the provision most likely aims “@rovide for situationsn which the courses
taught by the faculty membeo longer exist or are norger in demand”)]. The terms
“teaching load” and “courses” apar elsewhere in the handbodd. [at 10 (stating, under
section titled Teaching Load, “ft¢ standard teaching loasl based on a formula that
takes into account different course prei@ns, repeated course preparations,
enrollments, and special considerations”)pnd as defendant gwes, had Maryville
College meant to tie separation of tenuredfgssors for institutional circumstances to
significant reductions in teachingad, the number of coursesught by the professor, or
something else, it could have easily done S Poc. 22 p. 12 (citinglaggart, 259

S.W.3d at 704 (“It is the universal rule tletontract must be viewed from beginning to
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end and all its terms must pass in review,doe clause may modify, limit or illuminate
another.”) (citéion omitted))].

In sum, the Court does not find the dhook provision tdbe ambiguous, and
based on its interpretation of the languages clear the academic program in which
plaintiff did most of his teaching—phys—experienced a “significant reduction or
discontinuation.” Plaintiff was terminated accordance with thepalicable terms of the
Faculty Handbook, and his breachcontract claim will be dismissed.

V. CONCLUSION

For the reasons discusiséerein, the Court wWilDENY plaintiff's motion for
partial summary judgnm [Doc. 14] and Wil GRANT defendant Maryville College’s
motion for summary judgment [Doc. 17]. dtCourt’'s analysis, which focuses on the
contract’'s plain meaning, is not disturbby the declarations at issue in defendant’s
motion to strike [Doc. 25]. Accordingly, dnn light of the Court’s grant of summary
judgment for defendant, defendantisotion to strike [Doc. 25] will beDENIED as
MOOT. The Court willDIRECT the Clerk of Court t&CL OSE this case.

ORDERACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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