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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

GEORGEDAVID SMITH, )
Plaintiff, ;
V. ; No.: 3:13-CV-332-TAV-CCS
BELK, INC. and ))
BELK DEPARTMENT STORES, LP, )
Defendants. ))

MEMORANDUM OPINION

This civil action is before the Court gaintiff's Motion to Remand [Doc. 9], to
which defendants responded [Doc. 10], aeflendants’ motion fosummary judgment
[Doc. 11], to which plaintiff responded [Dot8] and defendants replied [Doc. 19]. The
Court has thoroughly considerdte arguments of the partidse relevant documents and
exhibits, and the controlling law. For theasens stated herein, plaintiff's motion to
remand [Doc. 9] will bdDENIED, and defendants’ motion for summary judgment [Doc.
11] will be GRANTED.

l. Background

Plaintiff, who is a resident of Tennessbegan his employmentith Parks-Belk,

a predecessor to defendants, on October @5,18nd worked in its Kingsport, Tennessee
store until that store closexh June 17, 1995, retiring rodghwo weeks later on June
30, 1995 [Docs. 9-1 11 1, 7, 10f 4]. Defendant Belk, Ints the successor-in-interest to

Parks-Belk, where plaintiff was employednd the parent company to Belk Stores
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Services, Inc., which administers the pensiplan at issue in this action (“Plan
Administrator”) [Doc. 10-1 11 1, 4]. It is somewhat unclear how defendant Belk
Department Stores, LP is related to Bells. lor the Plan Administrator, if at dllin any
event, Belk, Inc. is a Delaware corporatwith its principal offce in Charlotte, North
Carolina, and Belk Department Stores, LR iorth Carolina limiteghartnership with its
principal office in Charlotte as well [Doc. 3gp. 16—18]. Both defendants are registered
to do business in Tennesséa||

In July 1996, plaitiff completed an “Applicatiorior Pension Benefits” in which
he selected a pension plan through whickvbald receive a monthlbenefit payment as
a result of his long-time employent with Parks-Belk [Doc. 9-1 2]. This pension plan
(“Plan”) was established on January 1699by the Plan Administrator, which has
administered the Plan sinceathdate for the purpose ofgwiding retirement income to
defendants’ employees, and has been exdlysfunded by employer contributions [Doc.
10-1 11 1, 6-7]. The Plan is governed tupporting document (“Plan Document”) that
Is distributed to defendants’ employees upequest, and which sets forth in detail the
Plan’s terms, benefits, beneficiarigsurce of financingand proceduresd. 1 7-8].

When plaintiff completed his applicatidor pension benefiten July 10, 1996, he
selected a 100 percent “joint-and-survipalyment option” (“J&S Option”), which meant
that in exchange for a lesseronthly benefit, plaintiff'sdesignated befieiary would

receive 100 percent of the monthly benefiympant plaintiff receied for the remainder

! Defendants aver that “Belk Department 8®tP has no role ithe administration of
benefits” [Doc. 19].
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of the beneficiary’s lifetime if plaintiff predeased the beneficiary [Docs. 9-1 § 4, 10-4].
The default joint-and-survivqggayment option was the 50rpent option under which the
beneficiary would receive 50 peent of the deceased employee’s monthly benefit for the
remainder of the beneficiary’s lifetime. [D&c9-1 § 4, 10-1 T 11]. Each month since
July 1996, plaintiff has received his mblyt benefit paymeniDoc. 9-1 11 4, 8].

In July 1996, plaitiff was married to Joyce Ma&iSmith (*J.M. Smith”) and he
designated her as his beneficiany his application for benefitdd. at § 5, Doc. 10-4].
On the application, J.M. Smith could hasgned “I hereby consent to my spouse’s
designation of another beneficiary to recepueh death benefits,” but she did not, and
there is no other signature [Doc. 10-4]. Rovember 25, 2000,M. Smith passed away
[Doc. 3-1 p. 5].

On June 2, 2001, plaifftmarried Loye Anne Pears@mith (“L.A.P. Smith”) and
he now seeks to substitute herhas beneficiary under the Plaid] at 5-6]. Plaintiff
asserts that he is “paying for [the right &si@n his beneficiary rights to L.A.P.] each and
every month” [Doc. 9-1 § 6]. Plaintiff cantted defendants or the Plan Administrator
and attempted to assign his beneficiary ggtat L.A.P. Smith, buthey have refused,
citing the terms of the Plan Documeltdt.[ Doc. 10-1 § 20].

Section 1.7 of the Plan Document dgsites the Plan paripant’s “Benefit
Commencement Date” as “[t]he first day oétfirst month for which a retirement benefit
Is payable to the ParticipariDoc. 11-2 p. 11]. For plairffi this was July 1, 1996 [Doc.

10-1 T 13]. Section 4.7(a) of the Plan Dme&nt states that the plan participant may
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change his or her designateeneficiary by filing the propetocuments, but that “[t]o be
effective, each designation @vocation [of a beneficiary] mubg . . . signed and filed . .
. before the Participant’s Benefit Comnoement Date” [Doc. 11-2 p. 37].

According to defendants, the reasoning belthis restriction is that “the pricing
and determination of the onthly benefit amount are mads or around the ‘Benefit
Commencement Date,’ [and thus] allowing [bBaary] changes [based on changes in
the participant’s personal circumstancesjuid create adverse actuarial results” [Doc.
10-1 § 20]. An employee for a subsidiarytbé Plan Administratooffers the example
that, if after-the-fact changes were allalyé’a participant whose ‘Spouse’ becomes
terminally ill would presumablghange to a larger lifetimeenefit for the participant”
[Id. § 20]. Accordingly, when plaintiff reqated that his beneficiary be changed to
L.A.P. Smith, the Plan Admisirator did not allow sucla change because the Plan
Document does not permit plaintiff to aige his beneficigr after his Benefit
Commencement Datdd. § 21]. To this end, “[tjhéPlan Document gives the Plan
Administrator the power to cotrge the Plan and to decid# questions arising under the
Plan” [Id. 1 9].

After the Plan Administrator refused tboav plaintiff to change his beneficiary,
plaintiff filed a complaint inthe Chancery Coufor Knox County, Tennessee, on May 3,
2013 [Doc. 3-1 p. 2]. In his complaint, piaff states that defendants are violating the
Tennessee Consumer Protection Act (“TCPA”) by holding themselwveto the public

as simply “Belk,” without any corporate degtars, and that defend&s have engaged in
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“unfair or deceptive acts” in administering the Plath pt 5, 8]. As a result, plaintiff
demanded “damages in a sum not less thaanty-five Thousand Dollars ($25,000.00)
representing the value of his pension rights under his pensioractoanhd his present
wife’s life expectancy,” treble damagesder the TCPA, attorneys’ fees, and colds gt

9]. Defendants removed the action to thisu@m®n June 13, 2013, asserting that the
action is removable unde28 U.S.C. § 1441(a) on twgrounds: (1) because the
Employee Retirement Incomee&irity Act (“ERISA”) compléely preempts plaintiff's
purported state law claims, rendering théasmcremovable basedn 28 U.S.C. § 1331
jurisdiction, and (2) because it involvesngoletely diverse parties and an amount in
controversy in excess of $75@MQ0giving this Court originajurisdiction pursuant to 28
U.S.C. § 1332(a) [Doc. 1 11 21-22].

Plaintiff subsequently filed a motion tonnand this action to state court, citing in
support his assertion that ERISA does not mgehis claims because: (1) that legislation
was passed after plaintiff began working forkBaBelk and therefore after the “contract
and privity” between the parties; (2) the matté diversity is ‘Questionable” because
defendants were formed aftd996, have places of busiss in Tennessee, and are
registered to do business here; and (3) theustin controversy in plaintiff's complaint
is only $25,000 because the treble damagessaught as a penalty, not as part of the
amount in controversy, thougblaintiff also notes in his motion that the amount in
controversy is “at least $28,000” [Doc. 9Plaintiff asserts his complaint is based in

Tennessee contract law and upon the piowss of the TCPA and should thus be
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remanded to state couttd]]. Defendants contemporanesby filed a response to the
motion to remand and a motion for summamggment, reassertingdhERISA preempts
plaintiff's state-law claims and that diversity jurisdiction exiséglding that under
ERISA, defendants are entitled to judgmasita matter of law [Docs. 10, 11].

Plaintiff responded to dendants’ motion for summajudgment by reiterating his
previous arguments in favaf remanding this action tetate court and liability on
defendants’ part under the TCPA and Tennessee contrafptaw18]. Plaintiff further
asserts that: (1) “it has nbeen established . who the Defendant really is’ given that
there is not a corporate entitpmed simply “Belk,” which ifiow defendants’ stores hold
themselves out to the publin Tennessee; (2) the blargignature line on plaintiff's
application for pension benef below the phrase “I hereby consent to my spouse’s
designation of another beneficiary” implies tdafendants allow such changes; (3) if the
defendants were forced to allow plaintiff substitute his beneficiary, the amount in
controversy would beb0; and (4) plaintiff contractedor the right to change his
beneficiary [d.]. Defendants replied by citing cakav supporting theroposition that
ERISA preempts plaintiff's state-law cause$ action, contendig that it is well
established who defendants are and that dreynot responsible for administering the
Plan, pointing out that pticipants in the Plandre entitled to change #ir beneficiaries .

. . before the participant’s [Benefit Comneement Date],” and submitting that plaintiff

does not have the right under the Plan Doacurteechange his beneficiary [Doc. 19].



[I.  Analysis

The Court first addresses plaintiff’'s matito remand. Because the Court declines
to grant this motion, the Court then corsgldefendants’ motion for summary judgment.

A. Motion to Remand

As a general matter, “an action may bmoged from state court to federal court
only if a federal district cotirwould have original jurisdin over the claim in suit.”
Jefferson Cnty. v Acker, 527 U.S. 423, 430 (1999) (cij 28 U.S.C. § 1441(a)). “To
remove a case as one falling within fedepaéstion jurisdictionthe federal question
ordinarily must appear on the face of aperly pleaded complaint; an anticipated or
actual federal defense generally doed qualify a case for removal.ld. at 430-31
(citation omitted). This is known asetliwell-pleaded complaint rule.Caterpillar Inc.

v. Williams, 482 U.S. 386, 3921987). In other words, “[atause of action arises under
federal law only when the plaiff's well-pleaded complaintaises issues that involve
federal law.” Wright v. Gen. Motors Corp., 262 F.3d 610, B3 (6th Cir. 2001).

“However, an exception ets to this rule. Wher Congress so completely
preempts a particular area of law, the laivatsing under state law becomes federal in
character.” Id. More specifically, “[o]nce an area state law has been completely pre-
empted, any claim purportedly based on thatgmpted state law is considered, from its
inception, a federal claim, and tkeéore arises under federal lawCaterpillar Inc., 482

U.S. at 393.



“29 U.S.C. § 1132(a), by pviding an ERISA civil enforcement cause of action,
completely preempts any state cause of acdeeking the same relief, regardless of how
artfully the complait is pleaded as a state law claimNMcSharry v. Unumprovident
Corp., 237 F. Supp. 2d 87881 (E.D. Tenn. 2002)So, “[iJt is not the label placed on a
state law claim that determines whether ipisempted, but whether in essence such a
claim is for the recovery adin ERISA plan benefit.””Smith v. Provident Bank, 170 F.3d
609, 615 (6th Cir. 1999)quoting Cromwell v. Equicor-Equitable HCA Corp., 944 F.2d
1272, 1276 (6th @i 1991)). Otherwise, “[t]he policghoices reflected in the inclusion
of certain remedies and the exclusionadhers under the feddracheme would be
completely undermined if ERFSplan participants and beneiffaries were free to obtain
remedies under state law that Congress rejected in ERISA.lquotingPilot Life Ins.

Co. v. Dedeaux, 481 U.S. 41, 54 (1987)).

“When Congress enacted 29 U.S.C. § 1aB2t clearly manifested an intent to
make causes of action withithe scope of the ERISA Wi enforcement provision
removable to federal court.’McSharry, 237 F. Supp. 2d at 888%. To this end, the
“overpowering federal policy in the civil enforcement provisiorfsHRISA]” has led the
Supreme Court of the United S#atto conclude that “thewii enforcement provisions are
of such extraordinarily pregstive power that they ovede even the ‘well-pleaded
complaint’ rule for establishing the cotidns under which a c&e of action may be
removed to a federal forum.Rush Prudential HMO, Inc. v. Moran, 536 U.S. 355, 376

(2002). Put differently, if a cause of action falls within the scope of the ERISA civil
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enforcement provision, it arises under federal &nd is removable, even if it is labeled
as a state-law claim.
28 U.S.C. § 1441(a) prowed for the removal of “angivil action brought in a
State court of which the district courts oketh/nited States have original jurisdiction.”
So, in the instant case, the first questisrwhether ERISA apies to the Plan and
plaintiff. If so, the second @stion is whether plaintiff's causes of action fall within the
scope of ERISA’s civil enforcement prowsi, making them removable pursuant to 28
U.S.C. § 1441(a) given thatducauses arise under feddeal within the meaning of 28
U.S.C. 8§ 1331. Alternativelydefendants argue that th&ction features completely
diverse parties and an amount in controyexsceeding $75,000 sts to be removable
based on the original jurisdiction furnished byl2%.C. § 1332(&).
An ERISA “participar’ is defined as

any employee or former employee of an employer, or any member

or former member of an emplayeorganization, who is or may

become eligible to receive a benefit of any type from an employee

benefit plan which covers employees of such employer or members

of such organization, or whose rn@diciaries may be eligible to

receive any such benefit.
29 U.S.C. § 100Z(. Because plaintiff is a formemployee of defendants’ predecessor
who receives benefits from the Plan,falls within this definition.

As for whether the Plan is an ERISAwgrned plan, the crittd document is the

Plan Document, which plaintiff terms the “@éon contract” [Doc. 3-p. 9]. 29 U.S.C. §

2 While the Court agrees, the Court need mintrass this argument in light of its finding
that this action was properly removed lhea this Court’s jurisdiction pursuant28 U.S.C. §
1331.
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1102(a)(1) provides #t every ERISA emplae benefit plan must be written, and the
Plan satisfies this requirement. And,eavthough plaintiff argues that ERISA is
inapplicable to his claimbecause plaintiff and defendanhad “contract and privity”
before ERISA given that both his employmaeiith defendants’ predecessor and the Plan
predate Congress’s enactment o &R [Doc. 9], ERISA states that

the terms ‘employee pension beh@lan’ and ‘pensn plan’ mean

any plan, fund, or progranwhich was heretofore or is hereafter

established or maintained by an employer or by an employee

organization, or by both, to the extehat by its express terms or as

a result of surrounding circumstascgich plan, fund, or program—

(i) provides retirement some to employees
29 U.S.C. § 1002(2)(A) (emphasadded). Thus, ERISA is retroactive in its application
to pension plans established prior toatsactment and governs the Plan, assuming the
other ERISA prerequisites are met.

The Sixth Circuit has stateithat the substantive ingy into whether a pension

plan is an ERISA plarequires three steps:

First, the court must apply the-salled ‘safe harbor’ regulations

established by the Department ladbor to determine whether the

program was exempt from ERISASecond, the court must look to

see if there was a ‘plan’ byqguiring whether from the surrounding

circumstances a reasonable persmuld ascertain the intended

benefits, the class of beneficiajethe source of financing, and

procedures for receiving benefits. Finally, the court must ask

whether the employer established maintained theplan with the
intent of providing benefits to its employees.
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Thompson v. Am. Home Assur. Co., 95 F.3d 429, 434-35 6 Cir. 1996) (citations,
guotation marks, and alterations omittedjhe ‘safe harbor’ regulations exempt from
ERISA plans that contain all foof the following characteristics:
(1) the employer makes no contriloun to the policy;(2) employee
participation in the policy iscompletely voluntary; (3) the
employer’'s sole functions are, without endorsing the policy, to
permit the insurer to publicizéhe policy to employees, collect
premiums through payroll deductioaad remit them to the insurer;
and (4) the employer receives nonsideration in connection with
the policy other than reasonabtempensation for administrative
services actually rendered inroeection with payroll deduction.
Id. at 435 (citing 29 C.F.R§ 2510.3-1(j)). Because thH&an is funded entirely by
employer contributions, it is not exemfstom ERISA under these regulations. The
second ERISA plan requiremeistlikewise satisfied becausee Plan Document details
the Plan’s terms, benefits, beneficiarissurce of financing, and procedures, among
other things, so that a reasonable personasaertain such characteristics of the Plan.
Finally, the Plan was establishen 1969 for the purpose gfoviding retirement income
to defendants’ employees and has been maedafor that purpossince. Because the
Plan has satisfied the Sixth Girts three-step inguy as to whether a pension plan is an
ERISA plan, succinctly, the Courtfils the Plan is an ERISA plan.
The next question is whether plaintiff's claims fall within ERISA’s civil
enforcement provision, which would result gomplete preemptioof plaintiff's state-
law claims and justify defendants’ removalttos Court. ERISA’s civil enforcement

provision states in pertinent part: “[a] ciattion may be brought . . . (1) by a participant

or beneficiary . . . (B) to recover benefdse to him under the terms of his plan, to
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enforce his rights under the tesrof the plan, or to clarify his rights to future benefits
under the terms of the plan.” 29 U.S&£1132(a)(1)(B). As mentioned, the critical
factor in this inquiry is not how the claim lsbeled, “but whether in essence [the] claim
is for the recovery of arERISA plan benefit.”” Smith, 170 F.3d at 615 (quoting
Cromwell, 944 F.2d at 1276).

In bringing this action, plaintiff seeks amforce what he alleges is his right under
the Plan to change his benedigr or, if he is not permitted tchange his beneficiary, to
recover a monetary award that compensatesifinability to changdis beneficiary.
Therefore, plaintiff's claims fall withirERISA’s civil enfocement provision because
they are in essence attempisrecover an ERISA plan bditedoy enforcing rights under
the Plan. And “[a]ctions that could havedm brought under § 1132 . . . are completely
preempted by 8 1132."Thurman v. Pfizer, Inc., 484 F.3d 855, 860 (6th Cir. 2007).
Moreover, “[w]hen Congress enacted 29 U.8Q132(a), it clearly manifested an intent
to make causes of action within the seapf the ERISA civilenforcement provision
removable to federal court. . . . regardlesh@iv artfully the complaint is pleaded as a
state law claim.”"McSharry, 237 F. Supp. 2d at 880—8&ke also Wright, 262 F.3d at 614
(holding that a claim “is not removable unless it is completely preempted by ERISA”).

Because plaintiff's claimgall within the ERISA cvil enforcement provision,
ERISA completely preempts plaintiff's causafsaction under the TCPA and Tennessee

contract law. For this reason, defendantgpprly removed the instant action pursuant to
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28 U.S.C. § 1441(a) becsmplaintiff’'s claims arise undéederal law within the meaning
of 28 U.S.C. § 1331. @wequently, plaintiff's motin to remand will be denied.

B. Motion for Summary Judgment

Because the Court finds that it hagigdiction over this matter and because
defendants’ motion for summajgudgment has been fullgriefed, the Court will now
address that motion.

Summary judgment under Rule 56 oktkederal Rules of Civil Procedure is
proper “if the movant shows that there isgenuine dispute as to any material fact and
the movant is entitled to judgent as a matter of law.” Fed. R. Civ. P. 56(a). The
moving party bears the burdef establishing that no geime issues of material fact
exist. Celotex Corp. v. Catrett, 477 U.S. 317, 330 n.2 (198@toore v. Philip Morris
Cos, Inc.,, 8 F.3d 335, 339 (6th Cir. 1993). l|Aacts and inferences to be drawn
therefrom must be viewed ithe light most favorabldo the nonmoving party.
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574587 (1986);
Burchett v. Kiefer, 301 F.3d 937, 942 (6th Cir. 2002).

Yet, “[o]Jnce the moving party presengésidence sufficient to support a motion
under Rule 56, the nonmovingarty is not entitled to a trial merely on the basis of
allegations.” Curtis Through Curtis v. Universal Match Corp., 778 F. Suppl1421, 1423
(E.D. Tenn. 1991) (citingcelotex, 477 U.S. at 317). To esiesh a genuine issue as to
the existence of a particulatement, the nonmoving party stypoint to evidence in the

record upon which a reasonable finder of fact could find in its faf&oderson v. Liberty
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Lobby, Inc., 477 U.S. 242, 248 (1986 he genuine issumaust also be material; that is, it
must involve facts that might affect the ooine of the suit under the governing lahl.

The Court’s function at the point of summgudgment is linited to determining
whether sufficient evidence $fidbeen presented to makiee issue of fact a proper
guestion for the factfinderAnderson, 477 U.S. at 250. Th€ourt does not weigh the
evidence or determine thiruth of the matter.ld. at 249. Nor does the Court search the
record “to establish that it is bereft afgenuine issue of material fact&reet v. J.C.
Bradford & Co., 886 F.2d 1472, 1479-86th Cir. 1989). Thus'the inquiry performed
is the threshold inquiry of determining whet there is a needrf@ trial—whether, in
other words, there are any genuine factualesgbat properly can be resolved only by a
finder of fact because they may reasonably be resolvethvior of either party.”
Anderson, 477 U.S. at 250. Finallya plaintiff complaining ttat a district court granted
summary judgment without allongy adequate discovery must, at a minimum, be able to
show that he could obtainformation through discovery & would disclose material
facts.” Phillips v. Anderson Cnty. Bd. of Educ., 259 F. App’x 842846 (6th Cir. 2008)
(quotingSerra Club v. Sater, 120 F.3d 623, 638 (6th Cir. 1997)).

Because “[a] primary purpose of ERISAtssguarantee ‘the integrity and primacy
of written plans,”Elec. Energy, Inc. v. Lambert, 757 F. Supp. 2d 765, 770 (W.D. Tenn.
2010) (quotingHealth Cost Controlsv. Isbell, 139 F.3d 1070, 1072 (6th Cir. 1997)), “the
plain language of an ERISA @i should be given its litdrand natural meaning. . . .

[and] federal courts may not apply commow ltheories to alter the express terms of
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written benefit plans.ld. at 770-71. Section 1.7 ofelPlan Document designates the
Plan participant’s “Benefit Comemcement Date” as “[t]he first day of the first month for
which a retirement benefit is yable to the Participant’ld. at 11]. Thus, plaintiff's
Benefit Commencement Date wasyJi, 1996 [Doc. 10-1 § 13].

Section 4.7(a) of the Plan Document ndated that “[tjo be effective, each
designation or revocation [of a beneficiary] mbst. . . signed andldd . . . before the
Participant’'s Benefit Commencement Date’ofD 11-2 p. 37]. This restriction on
beneficiary changes is based on the fact thatPlan Administrator makes its actuarial
calculations as to the participant's benhgfayment around the time of the Benefit
Commencement Date, and consequently, atigwa participant tacchange his or her
beneficiary based on changes in personaluoistances would caeisiegative actuarial
results for the Plan Administrator andfeledants [Doc. 10-1 § 20]. Here, it is not
disputed that plaintiff sought to chanlgis beneficiary after the Benefit Commencement
Date.

Plaintiff claims that he is paying eaclonth for the right tassign his beneficiary
rights to L.A.P., but he is in fact receig a lesser amount each month because, in July
1996, he selected a benefit option undeictvinis designated beneficiary would receive
100 percent of his monthly benefits for theneender of her life if plaintiff predeceased
her, rather than 50 psgnt or 66 and two-thils percent. Moreoveplaintiff's ability to
change his beneficiary is expressly limitedtbg terms of the PlabDocument, which is

entitled to primacy and must be givés literal and natural meanind.ambert, 757 F.
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Supp. 2d at 770-71. This meaning foreetoplaintiff's claims under ERISA’s civil
enforcement provision becausaipliff has no right to théenefits he seeks under the
plain terms of the Plan. Thus, defendantseautéled to judgment as a matter of law.

In addition, “[w]hen [a] plan gives the \mhistrator discretionary authority, [the
court applies] [a] highly deferential arlaty and capricious standard of reviewCobx v.
Sandard Ins. Co., 585 F.3d 295, 299 (6th Cir. 2009jUnder this deferential standard,
when it is possible to offer a reasoned expianabased on the evidence for a particular
outcome, that outcome is natbitrary or capricious.”ld. In the instant matter, “[t]he
Plan Document gives the Plan Administrata gower to construe ¢hPlan and to decide
all questions arising under the Plan” [Doc.11§-9]. So, as long as there is a reasoned
explanation for the Plan Admistrator’s decision to prohitoplaintiff from changing his
beneficiary, that decision is not arbitrarydacapricious and mube upheld. Defendants
in this case have proffered such a oz@sl explanation—actuarial considerations
necessitate that the piaipant and beneficiary be fixed #ite time wherthe participant’s
monthly benefit payments begin. As a igsthe Court finds thathe decision to deny
plaintiff's request to change his benedigi was not arbitrary and capricious, and
accordingly defendants are entitled to judgnment matter of law. Thus, the Court will

grant defendants’ motion for summary judgment.
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1. Conclusion

For the reasons stated hareplaintiffs motion toremand [Doc. 9] will be
DENIED, and defendants’ motion fosummary judgment will beGRANTED.
Therefore, plaintiff’'s claims will be dismissed.

ORDER ACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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