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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
BUFFY HALL,
Haintiff,
V. No0.3:13-CV-397-CCS
ALLSTATE INSURANCE CO.et al,

Defendants.

— e N N N

MEMORANDUM OPINION

This case is before the undersigned purst@m@B U.S.C. § 636, the Rules of this Court,
and the consent ofe¢hparties [Doc. 65].

Now before the Court is Defendant Allstdtesurance Company and Allstate Property
and Casualty Insurance Company’s Secondidviofor Summary Judgnmé [Doc. 70]. The
Plaintiff has responded in opposition, and th&rties appeared before the undersigned on
November 9, 2015, to present oral arguments. At finds that this motion is now ripe for

disposition, and for the reasons méukly stated below, it will b&SRANTED.

FACTS

This is an insurance coverage caseairfiff owned the property at 228 Hassler Mill
Road, Harriman, Tennessee, (“the Propertyihich was covered by a policy issued by
Defendant Allstate Insurance Company and Atésfaroperty and Casualty Insurance Company

(collectively “Allstate”).

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnedce/3:2013cv00397/68418/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/3:2013cv00397/68418/90/
https://dockets.justia.com/

Allstate maintains that on December 4, 2007agent inputted Plaiiff’'s application for
insurance on the Property, with an effective adtéanuary 3, 2008, and that this policy was sent
to the post office to be mailed toe Plaintiff as part of a ‘@w business package” on January 10,
2008. [Doc. 72-1 at Y 3]. Allstate contendstthf this mailing was returned to it as
undeliverable, Allstate’s computer systems would have documented the return using a unique
barcoding system and sent a note to its agenttoigeber to locate Plaintiff. _[Id.]. Allstate
represents there was no mail returned for Pféimolicy, from the time of its inception to its
termination on November 4, 2010. [ld.]. In suppafrthese allegations, Iktate presents the
Affidavit of Kathy Collard [Doc. 72-2]. Plaintiff disputes these allegations. [Doc. 78 at | 3].

The Property was damaged by fire on or aldoume 2, 2010. Plaintiff called Allstate and
reported a home break-in and fire on June 3, 2010. [Doc. 77-10 at 38-39]. Plaintiff submitted a
claim to Allstate, which Allstate investigatathd then denied the claim on September 22, 2010.
The state fire investigator also investigated ¢ke@m. Plaintiff filed suit against Allstate in
Circuit Court for Roane County on May 30, 2013. eTdase was then removed to this Court.
[Doc. 1-1].

Plaintiff claims she did not receive a copy her policy. Plaintiff testified in her
deposition that she first requested a copy ofgdaticy from her insurance agent, Janet Sill, in
September 2010 following the fire. [Doc. 78-1 atlll)- Plaintiff testified that Ms. Sill gave
her a copy of her declarations pagather than the actual policy. [Id. at 11]. Plaintiff testified
that she went back to Ms. Sill's office inbraary 2011, again asked Ms. Sill for a copy of her
policy, and again Ms. Sill gave hecapy of the declarations paggd. at 12]. Plaintiff testified

that she just left the office aftdls. Sill gave her the declaratiopage. [Id.]. She contends that



her counsel also asked Allstate’s counsel foopy of the policy in the Summer of 2013. [Doc.
77 at 11]. Plaintiff alleges that she did neteive a copy of the policy until 2015. [Id.].

Plaintiff disputes Allstate’sontention that she received a copy of the initially-issued
policy via mail. She does not, however, dispttiat the applicable policy, “The Allstate
Property and Casualty Insurance Company Homeowolicy” [Doc. 72-1], under which she is
suing for coverage benefits, comsia limitations period._[See Doc. &2 2; Doc. 78 at | 2]. It
states:

12. Action Against Us
No one may bring an action agdins in any way related to the
existence or amount of coverage,the amount of loss for which
coverage is sought, under a coverage to whgdation |
Conditions applies, unless:

a) there has been full compliance with all policy terms; and

b) the action is commenced withome year after the inception
of loss or damage.

[Id. at 20].
Plaintiff's Complaint lists the following causes of action:
@) Breach of Contract
(b) Bad Faith under T.C.A. § 56-7-105
(c) FraudulenConcealment
(d) Constructive-raud and/or Fraud
(e) Negligent Misrepresentation
() Negligence and Negligence Per Se and Breach of Fiduciary Duty

[Doc. 1-1 at 5].



. POSITIONSOF THE PARTIES

Allstate argues that it is entitled to suamy judgment in its favor, as a matter of law
because: (1) Plaintiff filed suit more than one yafaer Allstate denied heclaim, and therefore,
her claim is barred by the onear limitation period contained ithe Policy; (2) Plaintiff's
Consumer Protection Act claim a@gst Allstate is barred byenn. Code Ann. § 56-8-113; and
(3) her claim for punitive damages is bartgdTenn. Code Ann. § 56-7-105. [Doc. 70].

Plaintiff responds that Allstate should rm¢ permitted to benefit from the contractual
limitations period because it failed to provideaiBtiff with a copy ofher policy. Plaintiff
maintains that, even if the case law holds thattatéswas not obligated to take further steps to
provide her a copy of the policy, the Court shadiktegard the policy becse Allstate breached
ethical duties in its investigation. Plaintiffgares that the investigation was unethical because
“both [Allstate’s] investigator and the fire mhged[] arrived at the same absurd and objectively
unreasonable conclusion: that the fire wasomrdecause of the presence of straw in the
bathroom, when the fire had ‘pretty well guttec? tathroom.” [Doc. 7@t 18]. Plaintiff argues
that Allstate and the state invigsitors conspired to ignore theigence that favored Plaintiff's
version of the incident. _[Id. &1]. Plaintiff argues that a juryould conclude that Allstate’s
failure to provide a copy of theolicy was bad faith. _[Id. at 22]Plaintiff posits that the same

theories and evidence support her rgring claims. [Id. at 22-23].

[11.  STANDARD OF REVIEW
Summary judgment under Rule 66the Federal Rules of @I Procedure is proper “if
the movant shows that there is no genuine déspst to any materiabét and the movant is

entitled to judgment as a matter of law.” dF&k. Civ. P. 56(a). The moving party bears the

burden of establishing thab genuine issues of material fagist. Celotex Corp. v. Catrett, 477
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U.S. 317, 330 n. 2 (1986); Moore v. Philip Mor@f®s., Inc., 8 F.3d 335, 339 (6th Cir. 1993).

All facts and all inferences to be drawn therefnomst be viewed in the light most favorable to

the non-moving party. Matsushita Elec. Ind@®., Ltd. v. Zenith Radio Corp., 475 U.S. 574,

587 (1986); Burchett v. Kiefer, 30A.3d 937, 942 (6th Cir. 2002).

“Once the moving party presents evidencHigant to support a motion under Rule 56,
the nonmoving party is not entitleto a trial merely on the basof allegations.” Curtis v.

Universal Match Corp., 778 F. Supp. 1421, 1423(Henn.1991) (citing Celotex, 477 U.S. at

317). To establish a genuine issue as to thdesde of a particular element, the non-moving
party must point to evidence the record upon which a reasonaleler of fact could find in its

favor. Anderson v. Liberty Lobby, Inc., 477 U312, 248 (1986). The genuimgsue must also

be material; that is, it must involve facts thmight affect the outcome of the suit under the
governing law._ld.

The Court’s function at the pdi of summary judgment ignited to determining whether
sufficient evidence has been presented to makéstiue of fact a proper question for the finder
of fact. Anderson, 477 U.S. 860. The Court does not weigh the evidence or determine the
truth of the matter._Id. at 249. Nor does the Cowatcdethe record “to edtlish that it is bereft

of a genuine issue of material fact.” ®tre. J.C. Bradford & Co., 886 F.2d 1472, 1479-80 (6th

Cir. 1989). Thus, “the inquiry performed is thegbhold inquiry of determining whether there is
a need for a trial—whether, in other words, ¢hare any genuine factuakues that properly can
be resolved only by a finder of fact because timay reasonably be resolved in favor of either

party.” Anderson, 477 U.S. at 250.



IV. ANALYSIS

The Court will address eachtbie Plaintiff's claims in turn.
A. Breach of Contract

Under Tennessee law, actions on contracth Beacommenced within six years after the
cause of action accrues. Tenn. Code Ann. § 28%a)(3). The cause aftion accrues at the

time the insurance company denies liability forithgured’s claim._Jones v. Allstate Ins. Co., 42

F.3d 1388, 1994 WL 677676 (6th Cir. 1994) (unpublisteble decision). However, Tennessee
has a long history of upholding coattual limitations peads that reduce the statutory period for

filing suits. 1d.; _Gutheriev. Conn. Indemnity Ass’n, 49 S.\W829, 830 (Tenn. 1899); Hill v.

Home Ins. Co., 125 S.W.2d 189, 192 (Tenn. Qip Al1938); Das v. State Farm Fire & Cas. Co.,

713 S.W.2d 318, 324 (Tenn. Ct. App. 1986).

Plaintiff has not disputed that the Propentsts insured through the Policy presented by
Allstate, [see Doc. 72 at { 2; Doc. 78 at fa2id the Court finds that there is no evidence to the
contrary before the Court. Further, Plaintifas not disputed thahe Policy contains a
contractual limitations period of one year, [see, idfdd the Court finds that there is no evidence
to the contrary before the Court. The limitatigesiod is/was applicabl® any suit or legal
action “brought asserting claimslating to the existex® or amount of coverage . . . .”, [Doc. 72-

1 at 6], and thus, the Court finthsat it is applicable to the irett breach of contract claim.

The fire in this case occurred on June 2, 2010, and under the language of the policy the
Plaintiff would have had one ye&rom that date, in which téile her suit. However, under
Tennessee law, the contractual limitation provision runs from the date on which the insurer

actually denies the claim. See Brick ChurchrBmission, Inc. v. S. Pilot Ins. Co., 140 S.W.3d




324, 329 (Tenn. Ct. App. 2003). In this case, uhdisputed date of denial is September 22,
2010. Thus, the Plaintiff had up to and including September 21, 2011, in which to file her suit.
The Plaintiff does not dispute the above dal@s, or analysis. Instead, she moves the
Court to find that the equities compel the Gawor disregard the Policy’s limitation. Plaintiff
argues that the Policy’s limitations period shobéddisregarded, because Allstate breached its
implied duty of good faith and fair dealing bfa) conspiring with state officials against the
Plaintiff's interests and (b) farlig to provide the Plaintiff witta copy of the Policy. The Court
finds that the Plaintiff's reliance on the imglieluty of good faith and fair dealing does not
support disregarding the contradtlimitations provision, nor does ¢halleged failure to provide
a copy of the Policy to Plaintiff.
First, the cases cited by Plaintiff with redao the implied covenant of good faith and
fair dealing do not support circumventing dimegnating contract provision._ See Dick Broad.

Co. of Tenn. v. Oak Ridge FM, Inc395 S.W.3d 653, 666 (Tenn. 2013) (quoting Lamar

Advertising Co. v. By-Pass Partners, 313VRd 779 (Tenn. Ct. App. 2009)) (“The implied

obligation of good faith and fair dealing does not create new contractuadghts or obligations,
nor can it be used to circumvent or alter #pecific terms of the parties’ agreement.”). The
implied covenant of good faith and fair dealing pot$ the parties’ reasable expectations, id.,
and the evidence in the record, even when vieinetthe light most favorable to the Plaintiff,
could not support a jury finding th#tte Plaintiff's reasonable exg@tions regarding the Policy
were violated.

Second, the Plaintiff's accusations of conspirbeyween Allstate and state officials are
founded upon the speculation of counsel. The ecielém the record, even when viewed in the

light most favorable to the Plaintiff, does not constitute a basis upon which a reasonable finder of



fact could find in that Allstateind state officials participated in a conspiracy meant to deny
Plaintiff funds owed to her under the policy. #e hearing on this mattePlaintiff's counsel
theorized about how Allstate might have been poirg), but the only evidese in the record to
which Plaintiff’'s counsel cited the Court was aata¢nt in the claim log regarding the fact that
Allstate would not have a subrogation claim unless Plaintiff waest@d. This statement alone
does not support a finding of conspiracy or laith. Additionally, counsel for the Plaintiff
presented her own theory that because hay, wstiehpresumed would have all burnt in a fire,
was found in the bathroor]lstate and state officials had fakated significant portions of their
investigation. Plaintiff did not present anypext testimony, or any other testimony, to support
this theory, which appears to be wholly based upmmsel’s theory of fire behavior. Again, this
assertion, even viewed in the light most favorable to the Plaintiff, cannot support a finding of
conspiracy, fabrication, ather maleficence.

Finally, the Court finds that Platiff's position that the allegkfailure to provide Plaintiff
with a copy of the policy should vacate the statytlimitations period is not consistent with

applicable case law. In Jones v. Allstate hasge Co., 42 F.3d 1388 (Taplth Cir. Dec. 2,

1994), the plaintiffs argued that the one-yearithtions period contained in their insurance
policy should have been tolled because theyndidreceive a copy of the policy, id. at *2. The
Court of Appeals rejected thigosition, explaining, “We believéhat the Tennessee Supreme
Court would hold that the irstt suit is absolutely barred by the one-year limitation in the
insurance policy.”_Id. at *3.The court in_Jones found thgbholding the limitations period was

consistent with case law from other jurigdias. Id. (citing_Schoonover v. Amer. Family Ins.

Co., 572 N.E.2d 1258, 1264 (lll. Ct. App. 1991) (holdihagt although claimaritad not received

a copy of insurance policy, one-year limitatiofi policy applied because where insured had



notice that policy existed, it wdss responsibility, and not insuree company’s, to insure his

knowledge of contents of poy); Young v. Seven Bar Flying Service, Inc., 685 P.2d 953, 956

(N.M. 1984) (holding that wherénsured was on notice thatsurance coverage had been
obtained, insurance company’s failure to provitgired with a copy of the insurance policy did
not preclude application of poy’s one-year time period fobringing suit to bar insured’s

belated claim); Alfieri v. Monoghan Real tBte, Inc., 283 A.2d 685, 686 (Del. Sup. Ct. 1971)

(holding that where insureds proed copies of their policies before contractual time limitation
was to expire, but then failed to file suit untin@st one year later and after contractual deadline
for filing suit had passed, in the absencesbbwing of misconduct by insurance company,
contractual time limit applied, and suit was barret@he Plaintiff cites the Court to Jackson v.

Potomac Ins. Co., 7 TAM 41-21 (Tenn. Ct. App. S&ptl982), an unreported decision from the

Tennessee Court of Appeals, but the couddnes squarely rejected Jackson, 42 F.3d 1388, at
*2. The Court finds Jones to be persuasme lainding authority, and thughe Court finds that,
even treating Plaintiff's allegatiothat she did not receive a copiyher insuranceolicy as true,

the contractual limitation period still applieseeSalso Fortune v. Unum Life Ins. Co. of Amer.,

360 S.W.3d 390 (Tenn. Ct. App. 201@nding the reasoning of Jones to be more persuasive
than the reasoning found in Jasksand awarding summary judgmamfavor of the insurer).

As an alternative argument, Plaintiff pasihat “[an] insurace company unquestionably
has . . . a duty to refrain from conduct that wdoobstruct the insured frofearning of her rights
under the policy.” [Doc. 77 at 18]. The Plaintifhs not presented any evidence that Allstate
prevented Plaintiff from obtaining a copy of theliBy Plaintiff testifiedin her deposition that
she twice asked her agent for the Policy and giasn the declarationgage. The Court finds

that Plaintiff's testimony demonstrates a miscommunication between the Plaintiff and Allstate,



as represented by their agent Ms. Sill. Plaintiff not testify that Ms. Sill refused to provide a
copy of the Policy. Instead, shestiied that Ms. Sill said thathe only had # declarations
page, and rather than persisting in her attempts to obtain a copy of the Policy, Plaintiff concedes
that she simply left Ms. Sill’'s offe. Plaintiff conceded that shever contacted Allstate directly
— via phone, mail, or email — during the two yehis the policy was in place to inform them she
did not have the Policysee Doc. 77-1 at 13], nor did shettgy or present testimony from any
other witness demonstrating that Allstate hadngtted to thwart her efforts, [see id. at 10-13].
Moreover, the Plaintiff has dorigtle to respond to the swortestimony supporting Allstate’s
assertion that it mailed a copy Riaintiff and would have beemotified if the mail had been
returned. The Court finds the evidence ie tlecord could not support a jury finding that
Allstate interfered with or obstructed Plaint#fattempts to obtain a gy of her policy so that
the one-year contractual limitatiopsriod would be tolled guotentially inapplicable.

Based upon the foregoing, the Court finds that Plaintiff was required to file her suit
on or before September 22, 2011. She filed &uiost two years too late, on May 30, 2013.
Therefore, the Court finds that Plaintiff’'s bobaof contract claim is barred by the one-year
limitations period contained in the Policy. Acdmngly, the Court finds there is no genuine
dispute as to any material fact and Allstateeiditled to judgment as a matter of law on the
breach of contract claim. Fed. R. Civ. P. 56(a).
B. “Bad Faith” under Tennessee Code Annotated § 56-7-105

An insured may recover for bad faith pursuant to Tennessee Code Annotated § 56-7-105,
where: a policy has become due and payab&jrtbured made a formal demand for payment;
sixty days passed from the date of demand; and the refusal to pay was in bad faith. It is well-

established that a formal demand for payment byirbured is a prereaite to recovery under
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the statute._See PacTech, Inc. v. Auto-OwhegsCo., 292 S.W.3d 1, 9 (Tenn. Ct. App. 2008).

Tennessee Code Annotated 856-8-113 providat 8h56-7-105, and other similar provisions
within Title 56, “provide the sole and exclusivatsttory remedies and sanctions applicable to an
insurer, person, or entity licensed, permittedaothorized to do business under this time for
alleged breach of, or for allegeunfair or deceptive acts @ractices in connection with, a
contract of insurance . . .."

Plaintiff concedes that she did not make anfal demand in this case, [Doc. 72-6], and
therefore, she cannot recover for bad faith, asatter of law. The Court finds that the plain
language of 8§ 56-8-113 demonstrates that §-865 provides Plaintiff's sole remedy, and she
has not complied with the requirements of 8 589B. Accordingly, the Court finds there is no
genuine dispute as to any matefedt and Allstate is entitle judgment as a matter of law on
the claim for bad faith under Tersse=e Code Annotated § 56-7-105.

Alternatively, the Court finds that thidaim is governed by the one-year limitations
period contained in the Policy, and it is, therefdsarred because it was not filed on or before
September 22, 2011.

Accordingly, the Court finds there is no gemeiidispute as to any material fact and
Allstate is entitled to judgment as a mattetas¥ on the bad faith claim. Fed. R. Civ. P. 56(a).

C. FraudulentConcealment

Plaintiff has not demonsted that fraudulent concealmerudnstitutes a cause of action

under Tennessee statute or case law. Insteadlulent concealment is generally a defense to a

limitations period that may support tolling the iiations period._See Pero’s Steak & Spaghetti

House v. Lee, 90 S.W.3d 614, 622 (Tenn. 2002); see also Shadrick v. Coker, 963 S.W.2d 726,

735 (Tenn. 1998). Therefore, thewt finds that, to the extenhe Plaintiff claims to have

11



presented a claim for fraudulent concealment, rah silaim exists, and Allstate is entitled to
judgment as a matter of law on that alleged claiad. R. Civ. P. 56(a). Moreover, the Plaintiff
has not demonstrated that this defense supports tolling in this casepsses.

Accordingly, the Court findghere is no genuine dispute &s any material fact, and
Allstate is entitled to judgment as a matterdaf on the alleged claim because no such claim
exists. Fed. R. Civ. P. 56(a).

D. Constructive Fraud and/or Fraud

Pursuant to Tennessee law, actions fi@ud contain four primary elements: (1)
intentional misrepresentation of a materdactt; (2) knowledge that the representation was
false—that the misrepresentation was made knowiagkecklessly or witout belief or regard
for its truth; (3) reasonable reliance on the misrepresentation by the plaintiff and resulting
damages; (4) “that the misrepresentation relébesn existing or past fact[.]’__Dog House

Investments, LLC v. Teal Properties, Ing48 S.W.3d 905 (W.D. Ten014) (citing_Stacks v.

Saunders, 812 S.W.2d 587, 592 (Tenn. Ct. App. 19gnstructive fraud is essentially fraud

without the element of intent. Kincaid vo@&hTrust Bank, 221 S.W.3d 32, 39 (Tenn. Ct. App.

2006).

Even viewing the evidence in the record in the light most favorable to the Plaintiff, the
Court cannot find that the Plaintiff has brought forth any evidence that Allstate made a
misrepresentation as to a material fact, eithtemtionally or unintentinally. The Plaintiff has
not attempted to identify any such misrepresemtati{See Doc. 77]. To ¢hextent the Plaintiff
contends that the failure to provide a copyhaf Policy was a misrepresentation, the Court finds
that the evidence before the Court could not support a finding that Allstate either intentionally or

even negligently withheld the Policy, because as discussed above, the Plaintiff apparently

12



acquiesced to accepting the declarations page fenSills without follaving-up with Allstate.
Therefore, an essential element of either arclar fraud or a claim for constructive fraud is
absent, and the Court finds thailsddite is entitled tgudgment in its favor as a matter of law on
this claim.

Alternatively, the Court finds that thisaiin is governed by the one-year limitations
period contained in the Policy, and it is, therefdrsarred because it was not filed on or before
September 22, 2011.

Accordingly, the Court finds there is no gemaiidispute as to any material fact and
Allstate is entitled to judgment as a matter of law on the constructive fraud claim and any fraud
claim. Fed. R. Civ. P. 56(a).

E. Negligent Misrepresentation

As stated above, even viewing the evidencéhanlight most favorable to the Plaintiff,
the Court cannot find that the Plaintiff has brought forth any evidence that Allstate made a
misrepresentation as to a material fact, and thus, an essential element of Plaintiff's claim is

absent, see Hodge v. Craig, 382 S.W.3d 325, 344n(T2012) (discussing Tennessee’s adoption

of Restatement (Second) of Torts § 552 (1977Jherefore, the Court finds that Allstate is
entitled to judgment in its favor as a matter of law.

Alternatively, the Court finds that thisaiin is governed by the one-year limitations
period contained in the Policy, and it is, therefdsarred because it was not filed on or before
September 22, 2011.

Accordingly, the Court finds there is no gemeiidispute as to any material fact and
Allstate is entitled to judgment as a mattetaaf on any claim for negligent misrepresentation.

Fed. R. Civ. P. 56(a).
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F. Negligence and Negligence Pere®el Breach of Fiduciary Duty

Plaintiff's brief convolutes the basis of rheegligence or negligence per se claim by
discussing whether a claim under the Tenne$3aesumer Protection Act is precluded by
Tennessee Code Annotated § 56-8-113 and § 56-7-I0%he extent the Plaintiff intended to
present an independent claim un@e56-7-105, the Court has adssed the application of that
section abovesupraat B.

The structure of Plaintiff's complaint indicates that she intends her negligence and
negligence per se claims to be separate cldiora her claim of bad faith. The Court has
reviewed Plaintiff’'s claim for negligence and tiggnce per se and breach of fiduciary duty, and
the Court finds that, even considering the evidanctne light most favordb to Plaintiff, no
trier of fact could find in Rlintiff's favor on these claims.

The five elements of negligence include) &lduty of care owed by the plaintiff to the
defendant, (2) conduct by the defendant that breaches this duty, (3) an injury or loss, (4) a cause-
in-fact connection between the plaintiff's injuoy loss and the defendant’s conduct, and (5) the

existence of proximate or legal caus®raper v. Westerfield181 S.W.3d 283, 290 (Tenn.

2005).
The Tennessee Court of Appeals has expthihe doctrine of ndigience per se well:

The negligence per se doctrine does not create a new cause
of action._Talley v. Daneked., Inc, 179 F.3d 154, 158 (4th Cir.
1999); Cabiroy v. Scipioner67 A.2d 1078, 1079 (Pa. Super. Ct.
2001); Zavala v. Trujillp883 S.W.2d 242, 24@Tex. App. 1994).
Rather, it is a form of ordimg negligence, Lowdermilk v.
Vescovo Bldg. & Realty Cp91 S.W.3d 617, 628 (Mo. Ct. App.
2002), that enables the courtsuse a penal statute to define a
reasonably prudent person's staddaf care._Scott v. Matlack,
Inc., 39 P.3d 1160, 1166 (Colo. 2002); Gradjelick v. Hartet
N.W.2d 225, 231 n. 3 (Min. 2002);_Sikora v. Wenze88 Ohio
St.3d 493, 727 N.E.2d 1277, 1280 (2000); Reeder v. Dadilel
S.W.3d 359, 361-62 (Tex. 2001). Negligence per se arises when a
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legislative body pronounces in a penal statute what the conduct of
a reasonable person must be, whether or not the common law
would require similar conduct. Lowdermilk v. Vescovo Bldg. &
Realty Co,91 S.W.3d at 628.

The negligence per se doctrine is not a magic
transformational formula that tmumatically creates a private
negligence cause of action for thelation of every statute. Talley
v. Danek Med., In¢ 179 F.3d at 158. Not every statutory violation
amounts to negligence per se. Snider v. Sniggbs S.W.2d at
590. To trigger the doctrine, theaite must establish a specific
standard of conduct._ Thom&s Assocs. v. Metropolitan Goy't
No. M2001-00757-COA-R3-CV, 2003 WL 21302974, at *7
(Tenn. Ct. App. June 6, 20Q3King v. Danek Med., In¢.37
S.W.3d 429, 460 (Tenn. Ct. App. 2000); Restatement (Second) of
Torts 8§ 286 cmt. d; Restatement (Second) of Torts 8 874A cmt. e
(“The common law tort of negligence is not changed, but the
expression of the standard of cadre certain fact situations is
modified; it is changed from a genkséandard to a specific rule of
conduct.”).

Rains v. Bend of the River, 124 S.W.3d 580, 589-90 (Tenn. Ct. App. 2003).

The Court finds that the Plaintiff has wholigiled to identify any standard of care or
fiduciary duty that Allstate violated. Furthergeshas failed to presentyaallegations that would
support her claim of negligence per se undesthtutes she cites: ie. Code Ann. § 56-7-105,
as stated abovsupraB, the Plaintiff has nalemonstrated that she complied with the statute so
as to invoke any duty; Tenn. Codan. 8§ 56-8-101, the Plaintiff sanot directed the Court to
any particular portion of the Tennessee Unfaiade Practices Act that imposes a duty on
Allstate and the Court will not gas as to the provision under whishe proceeds, see Docs. 1-1,
77; and Tenn. Code Ann. 8§ 47-18-104, agtie, Plaintiff has not dacted the Court to any
particular portion of the ConswenProtection Act that imposasduty on Allstate and the Court
will not guess as to the provision under which she proceeds, see Docs. 1-1, 77.

While the Court recognizes thatlstate bears #initial burden under the instant Rule 56

motion, the Court would note thatettrlaintiff's failure is such it it likely falls below even the
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standard for dismissal set forth in Rule 8 of Bezleral Rules of Civil Procedure. [See Doc. 1-

1]. Even under the more lenient standard of Raflethe record demonstest that Allstate is

entitled to judgment in its favor on these claimezduse Plaintiff “is not etled to a trial merely

on the basis of allegations,” especially where the allegations are as generic and anemic as those

presented by Plaintiff._See Curtis v. i\grsal Match Corp., 778 F. Supp. 1421, 1423 (E.D.

Tenn. 1991).

Alternatively, the Court finds that these ofai are governed by tlane-year limitations
period contained in the Policy, and they arerdifiore, barred because it was not filed on or
before September 22, 2011.

Accordingly, the Court finds there is no gemaiidispute as to any material fact and
Allstate is entitled to judgmeris a matter of law on any negligence, negligence per se, or breach

of fiduciary duty claim.Fed. R. Civ. P. 56(a).

V. CONCLUSION
Based upon the foregoing, Defendant Allstaurance Company amlistate Property
and Casualty Insurance Companyggcond Motion for Summary Judgmefidoc. 70] is
GRANTED, and judgment will be entered in favor of Allstate Insurance Company and Allstate
Property and Casualty Insurance Company.
CRDER ACCORDINGLY,

s/C. Clifford Shirley,Jr.
UnitedStatesMagistrateJudge
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