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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

BETTY CARIACO, )

Plaintiff, ;
V. g No.: 3:13-CV-401-TAV-HBG
B17 HOLDINGS, LLC, ))

Defendant. ))

MEMORANDUM OPINION AND ORDER

This civil action is before the Court guaintiff's Motion to Set Aside Default
Summary Judgment [Doc. 11], to whidefendant has responded in opposition [Doc.
12]. Plaintiff did not file a reply withirthe timeframe set fort the Local Rulessee
E.D. Tenn. L.R. 7.1(a), 7.4ut did file a motion for éearing [Doc. 13], to which
defendant responded in opposition [Doc. 14]. For the reasated below, plaintiff's
motion to set aside [Doc. 11] will be denied.

I Background®

Plaintiff filed suit against defendant edeng declaratory tef after defendant
foreclosed on her property anded her to vacate the proper Defendant subsequently
moved for summary judgment on October 2813 [Doc. 4], andplaintiff failed to
respond to defendant’'s motion. On May, 2814, the Court graed defendant’'s motion

for summary judgment, findinthat there were no genuine disputes as to any material

! Although only discussed to the extent retgyahe Court presumdamiliarity with the
underlying facts of this case.
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facts present [Docs. 9, 10]. Plaintiff subsaglyefiled the instant motion to set aside the
Court’s order for summary judgment in favairdefendant on June 9, 2014 [Doc. 11].
[I.  Analysis

Plaintiff has moved the Court to set asiideorder granting defendant’s motion for
summary judgment pursuant to Rules &bd 60(b) of the Federal Rules of Civil
Procedure [Doc. 1H. In her motion, plaintiff argues that she reviewed the Court’s local
rules and Rule 56 of the Federal Rule€ofil Procedure and detrimentally relied on the
fact that the Rules do not providespecific deadlia for responsedd.]. Additionally,
plaintiff argues that she presedhthat the Court would sethaaring date for defendant’s
summary judgment, and intended tke fa response before the hearind.]] Plaintiff
contends that her actions constituted excusadxdgect and the Courtfailure to set aside
its order granting defendastimmary judgment will detrimentally affect héd.].

Rule 60(b)(1) of the Feda Rules of Civil Procedure provides that: “On motion . .
. the court may relieve a party or its legairesentative from a fingidgment . . . for . . .
mistake, inadvertence, surprise excusable neglect.” “Tbe eligible for relief under
60(b)(1), a movant must demonstrate thathlas a meritorious claim or defense, in
addition to showing the existence of mistaknadvertence, surprise, or excusable

neglect.” Brown v. White, No. 9603610, 199WL 570399, at *2 (¢h Cir. Sept. 11,

% Fed. R. Civ. P. 55 governs default judgmenBarticularly, Rule 55(c) provides that
“the court may set aside the entry of défaudgment for good cause, and it may set aside a
default judgment under Rule 60(b)Fed. R. Civ. P. 55(c). EhCourt notes, however, that its
order granting summary judgment for defendaradD10], was not a default judgment, but one
made after considering the redoand the facts of the caselherefore, the Court does not
address plaintiff's motion under Rule 55.
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1997). However, “[flactors such as . . . pidige to the plaintiff are not relevant under
Rule 60(b)(1) unless the party first demonstsatxcusable neglect, stake, surprise, or
inadvertence.” Money for Lawsuits V LP v. Rowe, No. 12-2319, 2014VL 2794656, at
*2 (6th Cir. June 19, 2014) (quotingnited Sates v. Reyes, 307 F.3d 451, 456 (6th Cir.
2002)) (internal quotation maskomitted). Furthermore, SixCircuit jurisprudence has
held that “[t]he failure to respond toraotion for summary judgment or to request an
extension of time to file a response theretonexcusable neglect.” Cacevic v. City of
Hazel Park, 226 F.3d 483, 490-91 (6th Cir. 2000) (quotitendall v. Hoover Co., 751
F.2d 171, 175 (6th €i1984)) (internal quotation marks omitted).

Here, the Court must first note that arsary review of the Court’s local rules
reveals that absent a notifitn to the contrary, parties V& 21 days to respond to
dispositive motions. See E.D. Tenn. L.R. 7.1(a)(2). Iaddition, E.D. Tenn. L.R. 7.2
provides that “[m]otions will be disposeaf routinely as soon as possible after they
become at issue, unless a hearing has begmested and granted or unless the Court
desires a hearing on the motion(s).” Ewvarther, the Court notes that Rule 56 of the
Federal Rules of Civil Procedure does mmtndate an oral hearing on a motion for
summary judgment.

Therefore, in light ofwell-established Sixth Circuit jurisprudence holding that
failure to respond t@ motion is insufficient to esthsh excusable neglect under Rule

60(b)(1) of the Federal Rules of Civil Procee, and the clearly delineated timelines on



motion filing in the Court’s local rules, the @d finds that plaintiff has failed to show
grounds for relief from the Court’s ondgranting summary judgment to defendént.
[Il.  Conclusion

For the reasons discussed above, pffisr motion to set aside the order for
summary judgment [Bc. 11] is herebYpENIED.

IT 1S SO ORDERED.

g Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE

% The Court finds that a hearing in this mat@uld not be beneficial, as the Court finds
the issues before it sufficiently briefed anck thositions of the parties clearly established.
Accordingly, plaintiff's motion for a hearing [Doc. 13] will iENIED.
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