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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

SANDRAK. O'MARY, )
Plaintiff, ;
V. ; No.: 3:13-CV-458-TAV-CCS
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM AND ORDER

This case is before Court on Plaintiffotion for Judgment on the Administrative
Record and Memorandum {Bupport [Docs. 17, 18] and the Defendant's Motion for
Summary Judgment and Memorandum in [@up [Docs. 20, 21]. Plaintiff Sandra K.
O’'Mary seeks judicial review of the demn of the Administriave Law Judge (“the
ALJ"), the final decision of the Defenda@arolyn W. Colvin, Acting Commissioner of
Social Security (“the Commissioner”).

Plaintiff filed a Title 1l application fo a period of disability and disability
insurance benefits and a Ti#/I application for supplemeat security income (“SSI”)
on June 7, 2010, allegingsdibility since January 19, 2010, due to subluxation of the
spine, kyphosis and hyperlordosis of the galspine, shortness of breath, anxiety, and
headaches, fibromyalgia, and mild osteoarthriti®r application was denied initially and
upon reconsideration. Plaintiff then regted a hearing, which was held before ALJ

Joan Lawrence in Knoxville, Terasee, on November 8, 201At the hearing, plaintiff
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amended her onset date to Aagi3, 2010. Plaintiff was esent and testified. The ALJ
issued an unfavorable decision February 3, 2012, findingaintiff was not disabled.
The Appeals Council denied gohtiff's request for review of that decision; thus, the
decision of the ALJ became the final demisof the Commissioner. Plaintiff now seeks
judicial review of the Commissioner’s decision.
. ALJ FINDINGS

The ALJ made the following findings:

1. The claimant meets the imed status requirements of the
Social Security Act thnagh December 31, 2014.

2. The claimant has notngaged in substantial gainful
activity since August 13, 201Ghe amended alleged onset
date. (20 CFR 404.15%t seq, and 416.971 et seq.).

3. The claimant has the folwing severe impairments:
hypertension, osteoarthritis, dsaches (20 CFR 404.1520(c)
and 416.920(c)).

4. The claimant does not haae impairment or combination

of impairments that meets or medically equals the severity of
one of the listed impairments #0 CFR Part 404, Subpart P,
Appendix 1 (20 CFR 404.1584), 404.1525, and 404.1526,
416.920(d), 416.925 and 416.926).

5. After careful considetmn of the entire record, the
undersigned finds that the claimant has the residual functional
capacity to perform medium work as defined in 20 CFR
404.1567(c) and 416.967(c) excéipat the claimant can only
occasionally climb laddersppes, and scaffolds.

6. The claimant is capable pérforming past relevant work
as a laborer. This work doest require the performance of
work related activities precludeby the claimant’s residual
functional capacity (20 CFR 404.1565 and 416.965).
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7. The claimant has not been under a disability, as defined in
the Social Security Act, fromugust 13, 2010, through the
date of this decision (20FR 404.1520(f) and 416.920(f)).

[Tr. 15-18].

. DISABILITY ELIGIBILITY

This case involves an appiton for disability insurares benefits as well as SSI
benefits. An individual qualifies for disability insurance benefits if he or she: (1) is
insured for disability insurandeenefits; (2) has not attained retirement age; (3) has filed
an application for disability surance benefits; and (4) isder a disability. 42 U.S.C. §
423(a)(1). To qualify for SSI Inefits, an individual must filan application and be an
“eligible individual” as defined in the Act42 U.S.C. § 1382(ap0 C.F.R. § 416.202.
An individual is eligible for SSI benefits ahe basis of financial need and either age,
blindness, or disabilitySee42 U.S.C. § 1382(a).

“Disability” is the inability “[tjo engage in any substantial gainful activity by
reason of any medically determinable pbgsior mental impairment which can be
expected to result in deathwhich has lasted or can be egfel to last for a continuous
period of not less than twelve months.” UX5.C. 88 423(d)(1X), 1382c(a)(3)(A). An
individual shall be determinetb be under a disdity only if his or her physical or
mental impairment or impairments are of sselerity that he or she is not only unable to
do previous work but cannot, consideringe timdividual's age,education, and work
experience, engage in any athend of substantial gainfuvork which exists in the

national economy, regardless of whether suctkweaists in the immediate area in which
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the individual lives, or whether a specifjob vacancy exists for the individual, or
whether the individual would be hitef he or she applied for workd. 88 423(d)(2)(B),
1382c(a)(3)(B).

Disability is evaluated pursuant to adistep analysis summarized as follows:

1. If claimant is doing substial gainful activity, he is not
disabled.

2. If claimant is not doing $stantial gainful activity, his
impairment must be severe before he can be found to be
disabled.

3. If claimant is not doing substantial gainful activity and is
suffering from a severe impairment that has lasted or is
expected to last for a continubyeriod of at least twelve
months, and his impairmenineets or equals a listed
impairment, claimant is preswd disabled without further
inquiry.

4. If claimant’'s impairmentloes not prevent him from doing
his past relevant work, he is not disabled.

5. Even if claimant’'s impanent does prevent him from
doing his past relevant workf other work exists in the
national economy that accommodates his residual functional
capacity and vocational facto(age, education, skills, etc.),
he is not disabled.
Walters v. Comm’r of Soc. Sed27 F.3d 525, 529 (6t€ir. 1997) (citing 20 C.F.R. §
404.1520). The plaintiff bears the burd&mproof at the first four stepdd. The burden

shifts to the Commissioner at step fived. At the fifth step, the Commissioner must

prove that there is work ailable in the national economy that the plaintiff could



perform. Her v. Comm’r of Soc. Se@03 F.3d 388, 391 {6 Cir. 1999) (citingBowen v.
Yuckert 482 U.S. 137, 146 (1987)).
[11.  STANDARD OF REVIEW

When reviewing the Commissioner’s deteration of whether an individual is
disabled pursuant to 42 U.S.&£405(g), the Court is limiteto determining “whether the
ALJ applied the correct legal standards aneétiver the findings of the ALJ are supported
by substantial evidence.Blakley v. Comm’r of Soc. Se&81 F.3d 399, 405 (6th Cir.
2009) (citingKey v. Callahan109 F.3d 270, 273 (6th Cir927)). If the ALJ applied the
correct legal standards and his findings su@ported by substantial evidence in the
record, his decision is conclusi and must be affirmedNarner v. Comm’r of Soc. Sec.
375 F.3d 387, 390 (6th Cir0Q4); 42 U.S.C. 8§ 405(g). uBstantial evidence is “more
than a scintilla of evidence but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adequate to support a concluRayets v. Comm’r of
Soc. Se¢.486 F.3d 234, 241 (6W@ir. 2007) (quotation omittedsee also Richardson v.
Perales 402 U.S. 389, 401 (1971) (quoti@pnsol. Edison v. NLREBO5 U.S. 197, 229
(1938)).

It is immaterial whether the reconmthay also possess subtial evidence to
support a different conclusion from that reeghy the ALJ, or whether the reviewing
judge may have decidebe case differently.Crisp v. Sec’y of Health & Human Seryvs.
790 F.2d 450, 453 n.4 (6th Cir. 1986). The sam$al evidence standdhis intended to

zone of choice’ ihin which the Commissioner cact, withoutthe fear of
5
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court interference.”Buxton v. Halter246 F.3d 762, 773 (6th Cir. 2001) (quotigllen
v. Bowen 800 F.2d 535, 545 (6th ICi1986)). Therefore, the @ad will not “try the case
de novo, nor resolve conflictm the evidence, nor decidguestions of credibility.”
Walters 127 F.3d at 528.

In addition to reviewing the ALJ's findings to determimdether they were
supported by substantial evidence, the Court also reviews the ALJ's decision to
determine whether it was reachiéulough application of theorrect legal standards and
in accordance with the procedure mandatedheyregulations andilings promulgated
by the CommissionerSee Wilson v. Comm’r of Soc. S&78 F.3d 541, 544 (6th Cir.
2004). The Court may, however, decline to reverse and remand the Commissioner’'s
determination if it finds that the ALJ{srocedural errors were harmless.

An ALJ’s violation of the Social Sedty Administration’s procedural rules is
harmless and will not result in reversible error “absent a showing that the claimant has
been prejudiced on the merits deprived of substanti@ights because of the [ALJ]'s
procedural lapses.”"Wilson 378 F.3d at 546-47. Thus, &hJ’'s procedural error is
harmless if his ultimate deatsi was supported by substah&&idence and the error did
not deprive the claimant of amportant benefit or safeguar&ee idat 547.

On review, Plaintiff bears the burdehproving entittemento benefits. Boyes v.

Sec'’y. of Health & Human Serysi6 F.3d 510, 512 (6tRir. 1994) (citingHalsey v.

Richardson441 F.2d 1230 (6th Cir. 1971)).



V. POSITIONSOF THE PARTIES

Plaintiff argues that that the ALJ erredfive respects. First, plaintiff maintains
that the ALJ failed to propsriconsider all of her impairments and further failed to
provide sufficient reasons for not finding suahpairments to be severe [Doc. 18 at 7].
Second, plaintiff argues that the ALJ errongglgave “very little weght” to the opinion
of a consultative examinedd. at 11]. Third, plaintiff contends that her residual
functional capacity (“RFC”) is not consistenith the medical evidence of recondl.[at
10]. Fourth, plaintiff asserts that th&l.J should have obtained testimony from a
vocational expert (“VE”) during the hearing order to determine the requirements of
plaintiff's past relevant worklfl. at 5]. Lastly, plaintiffalleges that the ALJ did not
properly evaluate her credibility pursudo Social Security Ruling 96-7fd[ at 8].

The Commissioner contends that the Adid not err in her consideration of
plaintiff's impairments [Doc. 21 at 6].In addition, the Comnmssioner argues that
substantial evidence supports the ALJ’'s decitdo assign little weight to the consultative
examiner's opinion Ifl. at 10]. The Commissioner fadr maintains that substantial
evidence supports the ALJ's RFC findirld.[at 9]. The Commissioner also argues that
the ALJ properly relied on th&ictionary of Occupational ifles” (the “DOT"), rather
than VE testimony, to determine that pk#f was capable of performing her past
relevant work [d. at 4]. Finally, the Commissioner asserts that the ALJ properly

evaluated plaintiff's credibility consistentith Social Security Ruling 96-7pd. at 7].



Plaintiff filed a reply asserting that coaty to the Commissioner’s representation,
the DOT’s description of platiff's past relevant jobdoes not indicate how much
climbing is required to perform the job, wh further necessitates the need for VE
testimony [Doc. 22 at 2].

The Commissioner subsequently filed @lyeas well, arguing that the DOT'’s
description of plaintiff's past relevant wodoes in fact include the requirement of at
least occasional climbing and attached a maysopy of the specific DOT description
for the Court’s review [[Ocs. 23 at 1, 23-1].

V. ANALYSIS

The Court will address plaintiff's allegations of error in turn.

A. Severe Impairments

Plaintiff argues that the ALJ ignored certain severe impairments that are
documented in the record [Doc. 18 at 7]. Mspecifically, plaintiff alleges that the ALJ
ignored the “debilitating effects” of her segediagnosis of fibromyalgia, migraine
headaches, gastritis, cervical and cytolagpinal conditions, anxiety disorder, and
osteomalacialfl. at 7-8].

The Commissioner argues thtae record merely documents a diagnosis or self-
reported symptoms regarding the above comukitj neither of which establishes that the
conditions are severe impairments [Doc. 26]atEven if these aaditions were found to
be severe, the Commissioner submits that plaintiff has failed to tsladwhe ALJ did not

consider themlI@.]. In this regard, the Commissianenaintains that the ALJ is not
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required to identify all of plaintiff's severe pairments, nor is she required to discuss all
the evidence in her decisiol[ at 6—7].

As mentioned above, at step two of geguential evaluation process, “the ALJ
must find that the claimant has a sev@rgairment or impairments” to be found
disabled. Farris v. Sec’y of Health & Human Seryg73 F.2d 85, 88th Cir. 1985)see
20 C.F.R. 8 404.1520(a)(4)(ii) To be severe, an impairment or combination of
impairments must “significantlyimit[] your physical or meral ability to do basic work
activities.” 20 C.F.R. 8404.1520(c)Step two has been described asd& minimis
hurdle” in that an impairment will be cadsred nonsevere “oplif it is a slight
abnormality that minimally affects worlability regardless of age, education, and
experience.”Higgs v. Brown 880 F.2d 860, 862 (6th Cir. 1988) (citirgrris, 773 F.2d
at 90). “[O]nce any one impairment is fouttdbe severe, the ALJ must consider both
severe and nonsevere impairments in the subsequent stejosslothin v. Comm’r of
Soc. Se¢.299 F. App’x 516, 52 (6th Cir. 2008) (citingAnthony v. Astrue266 F. App’x
451, 457 (6th Cir. 2008)).

The Court finds no merit in plaintiffsargument for several reasons. First,
plaintiff argues that the ALJ ignored heliagnosis of osteoarthritis and migraine
headaches, but thALJ specifically found these two conditions qualified as severe

impairments under 20 C.F.R. 404.1520(c) [Tr. 15, Finding 2].



Second, plaintiff has failed to demonstréiow the remaining impairments qualify
as severe. Plaintiff claims that she suffieosn “debilitating effecs” from fibromyalgia
according to her primary care physician, Fiddrkel, M.D. Dr. Merkel's treatment
notes, however, do not subsiaté such allegations. Rath on March 11, 2011, Dr.
Merkel noted that plaintiff watender in her shouldgat most of the fibromyalgia points,
noting “probable myalgia,” and placeglaintiff on Vitamin D and other pain
management [Tr. 294]. Our appellataid has explained, however, thatdimgnosisof
fibromyalgia does not autorneally entitle [a plaintiff]jto disability benefits.” Vance v.
Comm’r of Soc. Sec260 F. App’x 801, 806 (6th Cie008). The Court has not found,
nor has plaintiff cited to, any treatment recotitist demonstrate the severity or effect of
the condition, and certainly not to the extent that plaintiff alleges.

Similarly, Dr. Merkel's treatment notedo not provide any specific information
regarding gastritis other thams notation of “gastritis mbably” [Tr. 285]. In fact,
plaintiff does not even set forth any argumensupport of her assertion that her gastritis
IS a severe impairment. WWout any evidenceftered by plaintiff regarding the limiting
effects of this condition, the Court finds there are nofee Higgs880 F.2d at 863
(holding a diagnosis alorfsays nothing about the severity of the condition”).

Plaintiff's allegation regardup anxiety suffers from the same flaws. On February
14, 2011, plaintiff presented to Cherokee Ke&ystems for a behavior services intake
[Tr. 307]. Plaintiff appeared somewhatnfaesed as to why ghwas being seen and

stated, “They made me this appointment beeal told them | wa trying to get my
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Social Security” [d.]. Plaintiff reported that she woes a lot, will cry if other people
hurt her feelings, and has a history@ationship problems with her fathed]. Plaintiff
was diagnosed with anxiety disorder, not otherwise specified, and a six-month plan was
put into place with the goal of reducing anxiety symptoms by fifty peréat By July
15, 2011, six months later, plaintiff reportédyerything is going pretty well” [Tr. 299].
Treatment notes related that “[g]iven the fa@t her personal stress level seems to have
lifted in addition to her limed ability to engage in irgit oriented therapy[,] the
[patient] has reached the maximuranefit of therapy for now”Ifl.]. Treatment goals
were noted as “accomplishedtl]]. Two months later, plaintiff was seen again, at which
time she reported she was haviitige to no anxiety [Tr. 297] Her mood was reported as
mostly stable with @lobal Assessment of Functioning score of B8.]. As a result,
plaintiff was discharged from further treatnbg¢fir. 298]. Thus, th&ourt finds that the
medical evidence fails to demonstrate angbititating effects” caused from an anxiety
diagnosis.

Finally, the Court is not peuaded that plaintiff's histgrof pain in her cervical
spine creates such limiting effects as alleg@thintiff claims that the medical evidence
demonstrates that she sufférem chronic neck pain as evidenced by treating records

from Brown Chiropractic, dated November2)10, and May 18,@.1, in which acute

! A score ranging between 61 an@ indicates some mild symptoms or some difficulty in
social, occupational, or school function, butngelly functioning pretty well, has some
meaningful interpersonal relatiships. Am. Psychiatric Ass’rDiagnostic and Statistical
Manual of Mental Disorder84, 4th ed. (revised) 2000.
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cervical pain radiating to both shoulders weaded [Tr. 229, 268]. In addition, x-rays
taken on November 2, 2010, reveal sublion of the spine a€4, C5, and C6 and
kyphosis/lordosis of the cervical spine [Tr.023 Plaintiff submits that these x-rays
substantiate her claim of a pinched nervéa@én neck and contradicts the ALJ’s finding
that “there is no diagnostics testing in tleeard to support” plaintiff's allegation of a
pinched nerve [Tr. 17]. The Court findsetiNovember 2 x-rayslo not constitute a
finding of a pinched nerve. Treatment netx) including those from Brown Chiropractic
as well as Dr. Merkel, do not provide atdgcumentation or opinion regarding a pinched
nerve. The Court declinggaintiff's invitation to assme, without any support, that
plaintiff's x-rays showing subluxation is the equivalent of a pinched nerve. While
chiropractic treatment notes documented piliii complaints of pain [Tr. 229, 268], and
Dr. Merkel likewise noted comglas of pain in plaintiffsneck and shoulder area [Tr.
282-85, 294], theres simply no indication, evidencey opinion that plaintiff suffered
from a pinched nerve. Moreover, therens evidence documenting the severity or
limiting effects regarding plairftis spine that would substanteaplaintiff's claims that
she experiences “debilitating effects” due ad‘history of cervical/cytology.” Thus,
substantial evidence supports the ALJ’'s fingdithat the record is void of diagnostic
testing to the support plaintiffallegation of a piched nerve.

The Court notes that even @laintiff could successfly argue that one of her
contested impairments is severe, “the spesifieere impairment noted by the ALJ in his

step two finding is irrelevant.Hastie v. ColvinNo. 3:13-CV-511-TA/-HBG, 2014 WL
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2208942, at *3 (E.D. Tenn. M&38, 2014). The Court of Ageals for the Sixth Circuit
has explained that when an ALJ finds sameairments to be severe and continues the
sequential evaluation process, as is the tese, it is “legally irrelevant” that other
impairments are determingd be nonsevereSee McGlothin299 F. App’x at 522see
also Maziarz v. Sec'y of Health & Human Sen&37 F.2d 240, 244 (6th Cir. 1987).
Therefore, the Court finds that the ALJ did sommit reversible erroat step two of the
sequential evaluation for this reason as well.

Accordingly, plaintiff's allegation of ®or in this regard is not well taken.

B. Robert A. Blaine, M .D.

Plaintiff contends thathe ALJ erred by assignintyery little weight” to the
opinion of Dr. Blaine who performed eomsultative examination [Doc. 18 at 11].
Plaintiff argues that Dr. Blaine’s opinion is consistent with a finding of sedentary level
work [Id.]. As a result, given platiff's age, education, anker contention that she has
unskilled work experience that is not transféeaplaintiff argues that Section 201.12 of
the Medical-Vocational Guidelines (the “@f) should have beeapplied, which would
have directed a finding of disabled .

The Commissioner argues that plaintiff agils to cite to ayp evidence in the
record to support her asten [Doc. 21 at 10]. Nonetheless, the Commissioner
maintains that substantial idence supports the ALJ'sssignment of little weight
because “Dr. Blaine was a one-time examivaose opinion was incsistent with his

own examination findings and not supporbsddiagnostic evidenci& the record” [d. at
13



11]. Moreover, the Commissioner argues that plaintiff's Grid argument lacks merit for
three reasons: (1) the ALJ properly gave littleglieto Dr. Blaine’s opinion; (2) plaintiff

has not shown that the iopn is due substantial weight,niaularly in light of the whole
record; and (3) the opinioshows that plaintiff has maximum exertional capabilities
greater than sedentary work, and thus, the I&id rule would actally apply, which in

turn would not direct &inding of disabledId. at 11-12].

On August 13, 2010, plaintiff presedtéor a consultative emination with Dr.
Blaine [Tr. 191-93]. Plaintiff reported thper an x-ray taken by her chiropractor, she
had a pinched nerve in her neck [Tr. 19Rlaintiff explained that the pinched nerve
caused pain in her neck that ran down tthbghoulders and hands, in turn making it
difficult to open jars or bottles, particubarwith her left hand,and that she also
experienced a pulling sensation with rangeraiftion of her head [Tr. 191]. Plaintiff
further reported a history of headaches, Whsbe claimed could last several days at a
time [Id.].

Upon examination, plaintiff demonstratédtht she had limited range of motion in
her cervical and thoracolumbar spine, dtlets, and left knee [Tr. 192]. She
experienced full range of motion in helbows, writs, ankles, and right kndd.[. In
addition, plaintiff was negative for straigleg raises and had noaingrip and muscle
strength as well as normal gait and sta{ibn 193]. Moreovershe performed a heel
walk, toe walk, tandem Wllg one-leg stand, and squat in a normal manikg}. [ Based

upon his examination, Dr. Blaine diagnosglaintiff with neck pain secondary to a
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pinched nervel@.]. In conclusion, Dr. Blaine oped that plaintiff had the following
limitations: she could stand avalk for five or six hours red sit for eight hours in an
eight-hour day; she could lift and carfive pounds frequentlyand fifteen pounds
infrequently; and she coulthndle her own affairs dpproved for disabilitylfl.].

In the disability determination, afteummarizing Dr. Blaine’s examination and
findings, the ALJ provided the followindiscussion of Dr. Blaine’s opinion:

The undersigned has notes tbat Blaine only examined the

claimant on one occasion. Hwermore, the undersigned
finds that Dr. Blaine’s opinioms overly restrictive based on

the results of his examinatiomdbased on the fact that there
are no diagnostic tests in thecord demonstrating that the
claimant has a pinched nervehar cervical spine. Thus, the
undersigned gives this apon very little weight.

[Tr. 17].

Under the Social Security Act and itsglamenting regulations, the opinion of an
examining source is generaljjjven more weight than thepinion of a source who has
not examined the claimant20 C.F.R. 8 404.1527(c)(1)The weight assigned to an
examining source, however, widkpend on the supportabilidf the opinion consistency
of the opinion with other evehce in the record, specialiman of the examining source,
and other factors that may fgst or undermine the opinionld. § 404.1527(c)(3)—(6).
“The better explanation a source provides an opinion,” and the more relevant
evidence a source gives to suggbe opinion, “particularlymedical signs and laboratory

findings,” the more weight thopinion will be given.Id. § 404.1527(c)(3).In addition,

“the more consistent an opim is with the record as whole, the more weight” the
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opinion will be entitled to.ld. § 404.1527(c)(4). Nonethalg the ultimate decision of
disability rests with the ALJKing v. Heckley 742 F.2d 968, 973 (6th Cir. 1984).

In this case, the ALJ explained inrh@ecision why Dr. Blaie’s findings were
only afforded little weight. Fst, as a one-time examindy. Blaine’s opinion was not
entitled to any “special degree of deferenc&ée Barker v. Shalalad0 F.3d 789, 794
(6th Cir. 1994)see also Podewils v. ColviNo. 3:12-CV-235, @13 WL 4857742, at *6
(E.D. Tenn. Sept. 11, 2013¥Unlike treating sources, an opinion from a one-time
examiner does not receive special deferamceeight.”). Second, the ALJ considered
the supportability of the opinioand found the recordas void of any diagnostic testing
that would support plaintiff&llegation of a pincleenerve. As already explained above,
the Court has likewise found no objective @nde of such a cdlition. While the
November 2 x-rays relied on Ipfaintiff do not in fact regal a pinched nerve, the Court
notes that those x-rays were taken afterBhine rendered his opiom and therefore, his
diagnosis of a pinched nervexduld haveonly been based upongumtiff's subjective
allegations and/or her limiderange of motion in her smn In addition, the ALJ
explained that Dr. Blaine’sridings were too restrictive cadering plaintiff's ability to
perform all functional tests thughout the exam whout difficulty. Thus, the Court finds
that the ALJ properly weighetthe applicable statutory fackand explained, with good

reasons, the basis for affordiligie weight to the opinion.
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The Court further notes that plaintiff fatis demonstrate whipr. Blaine’s opinion
was improperly weighed. The only argumerdipiiff offers is thather “testimony is
supported by the treatment records and REC finding should have been less than
sedentary” [Doc. 18 at 11]. Plaintiff offen® explanation, evidengcer other support for
this assertion. While plaintiff clearly digeeed with the assignment of weight given to

Dr. Blaine’s opinion, that basis alone doerot demonstrate how the ALJ might have

erred in her treatment of the opinion. Therefore, the Court finds the ALJ did not commit

reversible error.

In conclusion, the Court finds that plaffis allegation that the ALJ erred by not
affording more weight to DBlaine’s opinion is not well take Accordingly, the Court
need not address plaintiff's Grid argument.

C. RFC Deter mination

Plaintiff argues that the ALJ's RFCnfling is not supported by substantial
evidence because the findingnist consistent with the medicaVvidence of record [Doc.
18 at 10]. More specifically, plaintiff cosds that the ALJ “chiey picked” the record
and thus, considered only a lted part of the evidencéd. at 10-11].

The Commissioner argues that plaintiff faiscite to any evidence to support her
assertion, and has therefore wavthe issue [Doc. 21 at 9Even considéng the merits
of the issue, the Commissioner maintairet tALJ provided specific reasons, supported
by substantial evidence, for finding plaintdépable of performing medium level work

with several exceptionsd. at 9-10].
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The Court finds plaintiff's antention without merit. Platiff sets forth a blanket,
conclusory assertion that the ALJ's RREi@ding is not supported because she only
considered a limited part ofgrevidence. Plaintiff, howexedoes not fully develop her
argument and fails to citeng evidence that the ALJ purpedly failed to consider and
further fails to explain how such evidencentradicts the ALJ's finding or could
potentially lead to a different conclusidhan the one reachedBecause plaintiff's
argument is undeveloped, the€bis unable to engage in any meaningful review of the
alleged error.See McPherson v. Kelsey25 F.3d 989, 995-96 (6th Cir. 1997) (holding
that “issues adverted to in a perfunctananner, unaccompaniday some effort at
developed argumentation, are deemed waivets nbt sufficient for a party to mention a
possible argument in the mostesital way, leaving the cauto . . . put flesh on its
bones”) (quoting with approvaCitizens Awareness Network, Inc. v. U.S. Nuclear
Regulatory Comm’n59 F.3d 284, 293-941st Cir. 1995)). Moreover, our appellate
court has repeatedly held treat ALJ need not commeon all the evidence for his or her
decision to standSee Boseley v. Comm’r of Soc. 5887 F. App’x 195199 (6th Cir.
Sept. 30, 2010) (“Neither the ALJ nor the udail is required to discuss each piece of
data in its opinion, stong as they consider the egitte as a whole and reach a reasoned
conclusion.”);Kornecky v. Comm’r of Soc. Sed&67 F. App’x 496, 507-08 (6th Cir.
2006) (“An ALJ can consideall the evidence without dictly addressing in his written
decision every piece of evidensebmitted by a p&.” (QuotingLoral Defense Systems-

Akron v. NLRB200 F.3d 436, 45@th Cir. 1999))).
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The Court has nonetheless thoroughly eesad the record oits own accord and
finds no support in plaintiff€ontention. As discussed byetLJ, the record is void of
any diagnostic testing supporting an allegatéra pinched nerve, plaintiff was able to
perform a variety of functional tests thg her consultative examination without
difficulty [Tr. 193], and her migraine headhes improved with medication [Tr. 280,
285]. In addition, the only other acceptabledical source opinion of record, which was
provided by a noexamining, nontreating state agenalyysician, opined that plaintiff
was capable of performing medium workdmpare Tr. 202-10 with 20 C.F.R.
404.1567(c)]. The ALJ found that “some @i’ was due to the state agency’s opinion,
a finding unchallenged by plaintiff. =~ Rbhermore, the Court agrees with the
Commissioner that the ALJ’s finding needtrae supported by all the evidence, only
substantial evidence.See Blakley581 F.3d at 406 (holdinthat “[tlhe substantial-
evidence standard . . . pregpwses that there is a zooé choice within which the
decisionmakers can go eithery¥and that as long as subatial evidencesupports the
ALJ’s finding, the fact that the record comtsievidence which could support an opposite
conclusion is irrelevantg(otations omitted)). Based updime foregoingevidence, as
well as plaintiff's failure to cite any comdictory evidence, the Court finds that the
ALJ’s RFC finding is supportebly substantial evidence.

Therefore, the Court is notis@iaded by plaintiff's argument.
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D. Failureto Call aVE

Plaintiff next argues that the ALJ edrby not acquiring VE testimony during the
hearing [Doc. 18 at 5]. Specifically, plaifih argues that the ALJ’s finding that she has
past relevant work as a store laborer wasrdecause testimonyoim an VE was needed
in order to determine the work requirements of the positthraf 6].

The Commissioner asserts that the ALdperly relied on the DOT’s definition of
a store laborer for determining the requirersesftthe job, and therefore, VE testimony
was neither required noeaded [Doc. 21 at 4].

In the disability determination, the ALJ determined tplaintiff's past job as a
laborer qualified as past relevant work [IB]. The ALJ specifidly relied on section
922.687-058 of the DOT, which describdse work of a store laborer as medium
exertion, unskilled worklfl.]. Given plaintiff's RFC, theALJ found that plaintiff could
performed her past work @&he performed it or as genllyaperformed in the national
economy [d.].

The Court agrees with the Commissiomerthat the ALJ was not required to
obtain VE testimony in this case. Our appellaburt has made clear that an ALJ is “not
required to solicit testimony from a VE ina@hing his conclusionthat a claimant is
capable of performing ga relevant work. Wright-Hines v. Comm’r of Soc. Se697
F.3d 392, 395 (6th Cir. 2010ee20 C.F.R. § 404.1560(b)(2) (“Weayuse the services
of vocational experts . . . to help us deime whether you can do your past relevant

work[.]” (emphasis added)}ee also Griffeth v. Comm’r of Soc. $@4.7 F. App’x. 425,
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429 (6th Cir. 2007) (“The regulatioqpermitan ALJ to use the services of a vocational
expert at step four to determine whetheranecnt can do his past relevant work, given
his RFC.” (emphasis added)).

Finding that the ALJ’s failure to acquixE testimony was not error, the inquiry is
not over. While plaintiff does not specifigaraise any other dllenge to the ALJ’'s
finding regarding past relevant work, Piaif's reply challenges the Commissioner’s
assertion that the DOT’s description o$tare laborer requires only occasional climbing
[Doc. 22 at 2]. Plaintiff matains that the DOT’s desctipn does not address how much
climbing is required and further asserts thla¢ has indicated she performed significant
climbing at her past job, and thus, the Added by failing to properly consider her
subjective description of the jokd[]. Accordingly, the Courwill consider whether the
ALJ properly determined that pidiff had past relevant work.

“A claimant bears the buemh of proving she cannot perform her past relevant

work either as she permed the job or as the job generally performed in the national

2 Plaintiff citesYoung v. Secretary of Health & Human Servidés. 91-3886, 1992 WL
146595, at *1 (6th Cir. June 23, 1992) for the proposition that VE testimony was essential in this
case in order for the ALJ to properly determine #cttual job requirements of plaintiff's past
work. [Doc. 18 at 6].Young however, is distinguishable fromighcase in that the claimant in
Young experienced “significant nonexertional Itations” and therefa, “VE testimony is
needed to clarify the job duties and requirerseftthis work as actually performed by Young
and as required by employersdahghout the national economyld. By contrast here, plaintiff
does not experience any nonexertional limitatidghat would otherwise require additional
vocational information, thus making the AEJreliance on the DOT inappropriateSee
Patterson v. Comm’r of Soc. Seldo. 1:09-cv-413, 2010 WL 774678,*@& (W.D. Mich. Mar. 1,
2010) (“The DOT is somewhat limitad that it classifies jobs iterms of skil and exertional
(strength) demands. It does ndtdeess nonexertional limitations[.]")Thus, the Court finds that
Youngis inapplicable to the facts of this case.
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economy.” Ellis v. Astrue No. 3:11-CV-535, 2012 WL3®4203, at *5 (E.D. Tenn. Oct.
4, 2012),adopted byNo. 3:11-CV-535, @12 WL 530420, at *(E.D. Tenn. Oct. 25,
2012) (citingStudaway v. Sec'y of Health and Human Se®&5 F.2d 1074, 1076 (6th
Cir. 1987)). However, the “the Commissionedscision must explain why the claimant
can perform the demands and duties of the past j8lsdrborough v. ColvinNo. 3:12-
CV-10, 2013 WL 3423891at *6 (E.D. Tenn. July 8, 2013) (quoting'Angelo v.
Comm’r of Soc. Secd75 F.Supp.2d 716, 7224 (W.D. Mich. 2007))see als®0 C.F.R.

8 404.1520(f) (“[W]e will compare your sedual functional capacity . . . with the
physical and mental demandsyalur past relevant work.”).

The Court finds that section 9228858 of the DOT, as argued by the
Commissioner, specifically states that climipis performed on an occasional bases,
up to one-third of the time.U.S. Dep’t of LaborDictionary of Occupational Titleg
922.687-058, 1991 WL&8132 (4th Ed. 1991). Thus, plaffiis incorrect in asserting
that the DOT does not showwanuch climbing is required.

Plaintiff further contends that the AlsJteliance on the DOT was also erroneous
because she did not properlgnsider plaintif's own desgstion of the pb. To the
extent that plaintiff argues that a claimartestimony and statemisnregarding how her
past work was performed is the only evidenan ALJ may relyon in determining
whether a job performed by a claimant constitutes past relevant work, the Court
disagrees. To be sure, the Act's impletman rules and regulations provide several

possible ways for determining whether a claiingetains the capacity to perform his or
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her past relevant work, including “[w]hethiére claimant retains the capacity to perform
the particular functional demands and job dupiesuliar to an individual job as he or she
actually performed it'or “[w]hether the claimant retanthe capacityo perform the
functional demands and job duties of tjod as ordinarily rquired by employers
throughout the national economgs described by the DOTSoc. Sec. Rul. 82-61, 1982
WL 31387, at *1-2 (1982kee20 C.F.R. 8 404560(b)(2). Thus, #nALJ’s reliance on
the DOT’s description of a store laborersn@ot only proper, but it provided substantial
evidence to support the ALJ fling that plaintiff could perfon her past relevant work.

Accordingly, plaintiff's allegation ofreor in this regard is not well taken.

E. Credibility Finding

Finally, plaintiff argues that the ALJ fadeto adequately evaluate her credibility
pursuant to Social Security Ruling 96-7p [Doc.at®]. Plaintiff alleges that the ALJ did
not comply with the ruling becae she merely recited whaetbriteria were for weighing
plaintiff's credibility without sating the weight she gave paintiff’'s statements and the
reasons for that weightld. at 9-10]. Instead, plaintiff argues, the ALJ made a
conclusory statement concangiplaintiff's credibility [Id. at 10].

The Commissioner asserts that the ALdperly evaluated plaintiff's credibility
consistent with the ruling [Doc. 21 at 7].Contrary to plaitiff's assertions, the
Commissioner explains that tiA¢.J provided why sk found plaintiff'sstatements were
not fully credible and providedpecific examples of howehrecord did not support, and

in fact contradicted, such statemerits at 7-8].
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In evaluating complaints of pain, an ALJ may properly consider the credibility of
the claimant.” Walters 127 F.3d at 531. Our appellateurt has articulated the standard
for evaluating subjective aaplaints as follows:
First, we examine whether tleeis objective medical evidence
in an underlying medical condition. If there is, we then
examine (1) whether ¢dctive medical evidence confirms the
severity of the alleged painising from the condition; or (2)
whether the objectively estiihed medical condition is of
such a severity that it can reasbly be expected to produce
the alleged disabling pain.

Duncan v. Sec. of Health & Human Seré@1 F.2d 847, 853 (6th Cir. 1986).

In deciding whether the adjtive evidence confirms ¢hseverity of the alleged
pain or whether the objectivelstablished medical conditiona$ such a severity that it
can reasonably be expectedptoduce the alleged disablipgin, the ALJ must consider
the following factors: (i) daily activities; (ithe location, frequencynd intensity of the
pain or other symptoms; (iiprecipitating and aggravating facs; (iv) the type, dosage,
effectiveness, and side effects of anydmation taken to allgate pain or other
symptoms; (v) treatment, other than medicati@teived or have received for relief of
pain or other symptoms; (vi) grmeasures that are used orevesed to relieve pain or
other symptoms; (vii) other factors concernfmgctional limitationsand restrictions due

to pain or other symptomsSoc. Sec. Rul. 96-7p, 1996 WA74186, at *3 (July 2, 1996);

20 C.F.R. § 1529(c)(3).

24



Although the ALJ is not required to addseevery factor, the Al's “decision must
contain specific reasons for the finding oedibility, supported byhe evidencan the
case record, and must be su#itlly specific to make cledo the individual and to any
subsequent reviewers the weighé adjudicator gave toghndividual’'s statements and
the reasons for that weight.” Soc. Secl.R6-7p, 1996 WL 37486, at *2. Moreover,
when supported by sutastial evidence, the ALs findings regardig credibility “are to
be accorded great weighhd deference, particularlynse an ALJ is charged with the
duty of observing a withesstiemeanor and credibility.Walters 127 F.3d at 531.

In pertinent part, the ALJ provided thdléaving discussion regarding plaintiff's
credibility:

As for her impairments, the claimant stated that she has 1 to 2
migraine headaches per dagdathat she has neck, back,
shoulder, and leg pain. Theathant also reported that she
has asthma and that she uses an inhaler. As for activities of
daily living, the claimant statebat her children and husband
perform most of the household chores.

After careful consideration of the evidence, the undersigned
finds that the claimant’'s medically determinable impairment
could reasonably be expected dause some of the alleged
symptoms; however, the claimant’s statements concerning the
intensity, persistence and limigreffects of these symptoms
are not credible to the extetitey are inconsistent with the
above residual functional capgcassessment. For example,
while the claimant reported t®r. Blaine that she had a
pinched nerve in her cervical isp, there is no diagnostic
testing in the record to suppdtis allegation. In addition,
during the consultative exam, the claimant was able to
perform the heel walk, toe walkandem walk, one-leg stand,
and squat without difficulty. The claimant also had normal
grip and muscle strength atetltonsultative eam. (Exhibit
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2F). Moreover, while the claimaigstified that her husband
and children perform the hous#d chores, she reported she
had no problems with motivatiand that she enjoys cleaning
and cooking. (Exhibit 13F at 27). The medical record of
evidence also demonstratesatththe claimant’s migraine
headaches improved with medicati (Exhibit 13F at p. 6).
Based on the foregoing, the undersigned finds that the
claimant’s impairments are not ssvere as she has alleged.
[Tr. 17].

The Court finds that the ALJ’s discussiprovides much more than a conclusory
statement that she considengdintiff's statements pursuaimo Social Security Ruling
96-7p. In fact, the ALJ provided four espfic reasons for discounting plaintiff's
credibility: (1) there was no diagstic imaging to supponplaintiff’'s allegation of a
pinched nerve; (2) plaintiff was able to perh a variety of functional tests during the
consultative examination witbr. Blaine; (3) plaintiff testied that her husband and
children performed hoefold chores which was contradidtby plaintiff's report that
she enjoys cleaning and cooking; and (gdical records document that plaintiff
experienced improvement with medication regard to her migraine headaches.
Moreover, the ALJ included citation to the recoodsupport each of her findings. Thus,
the Court finds that the ALJ omplied with her duty to givepecific reasons, supported
by substantial evidence, for finding th@aintiff was not fully credible.

Plaintiff also argues, however, that tAkJ failed to specify the weight she gave

to plaintiff's statements anddhit is unclear whether the Alfound plaintiff's statements

credible or not credible [Docl8 at 14]. The Court findsome merit in plaintiff's
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contention. IrPotter v. Colvin this Court previously explaed that “template” language
that “says that all the claimant’s allegatiare not credible to thextent they are more

severe than the [residual functional capacitg]“unhelpful” to a reviewing court. No.
3:12-CV-202, 2013 WL 4857734t *14 (E.D. Tenn. Sept. 12013) (quotation omitted).
Such “template” language is used here almost verbatim. However, aldeotile the
Court here finds that despite the boiletpldanguage, the ALJ “provided additional
reasons for discounting plaintiff's credibilifgursuant to 20 C.R. § 404.1529(c) and
explained [her] opinion fully.”See id.

Accordingly, plaintiff's allegation of erran this respect is not well taken.
VI. CONCLUSION

Based upon the foregoinBJaintiff's Motion for Judgrent on the Administrative
Record [Doc. 17] iDENIED and the Commissioner’s Motion for Summary Judgment

[Doc. 20] isGRANTED.

IT IS SO ORDERED.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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