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MEMORANDUM AND ORDER

This case is before the undersigned pursuant to 28 U.S.C. § 636, the Rules of this Court, and
Standing Order 13-02.

Now before the Court is Defendanis Motion for Sanctions and to Enforce the
Confidentiality of Mediation [Doc. 512 filed on April 27, D20. Accordingly, for the reasons

more fully set forth below, Defendant’s MotioDgc. 512 will be DENIED.

1 Unless otherwise indicated, citations to the record refer to the docket emtigiisson
3:13-CV-505.
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BACKGROUND

After the Phase | jury trial in this case, the Court granted Plaintiésion for Reference of
Consolidated Cases to Mediation [Doc. 431] on January 18, 2019, fihdithis litigation is one
that could benefit from mediation.” [Doc. 459 at 2]. Therefore, in accordance with 28.8.S.C
652(a) and Local Rule 16.4, the Court ordered the parties to mediate the litigation in gootbfaith. [
at 5].

On March 22, 2019, the Court approved the appointment of Daniel J. Balhoff to serve as the
mediator in the present case. [Doc. 466]. After the parties filed a joint motion ésxtension of
time for mediation [Doc. 472], the Court extended the deadline for mediation until Aufy2§19.
[Doc. 474]. Subsequently, on August 16, 2019, the Court noted that the mediator had failed to file
a report with the Court stating the outcome of the mediation and extended the deadirk&tion
an additional sixty days. [Doc. 479]. Finally, on February 14, 2020, the Court extended the deadline
for mediation until March 31, 2020. [Doc. 488].

However, on April 13, 2020, Mediator Daniel Balhoff filed his Mediation Report, in which
he sated that “[a]fter months of negotiation . . . defendant made an offer which plaattifisieys
agreed could be presented to plaintiffs,” but that the mediation was terminatedtvei¢ttiement
as “[a]n insufficient number of plaintiffs have agreedparticipate for the settlement to be
effective.” [Doc. 502].
I. POSITIONS OF THE PARTIES

Defendant Jacobs Engineering Group moves [Doc. 512] for the Court to enforce the
confidentiality of mediationn the present casnd to impose sanctions. Defendant maintains that
Plaintiffs, as well as Plaintiffscounsel, violated E.D. Tenn. Local Rulé.4h) by disclosing
confidential information from mediation “at least three times to Jadatmvledge, with the most

recent ad egregious violation resulting in a frgpdge article imhe Knoxville News Sentinel[1d.
3
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at 3]. Additionally, Defendant states that their submitted brief in support has onlysdidel/hat
has been publicly reported or disclosed to the undersigned in a meeting with calltisstely,
Defendant requests that the Court, at a minimum: 1) order Plaintiffs and theielctmuoemply
with Local Rule 16.4(h) and their confidentiality obligations; 2) order Plaintiffs anddbensel to
reimburse Defermht for the attornég fees and costs incurring from mediation; and 3) order
Plaintiffs and their counsel to reimburse Defendant for the att@iegs and costs in bringing the
motion for sanctions.

In support of their motion for sanctions, Defendant argues [Doc.tbaBPlaintiffs, as well
as Plaintiff$ counsel, knowingly violated the confidentiality thie mediation. Defendant submits
that that this required confidentiality was violated at least three times, includingeoestly when
the amounbffered at mediation wagrovided to theKnoxville News SentinelDefendantalso
claims that Plaintiffs counsel impermissibly revealed inappropriate details about the mediation
during a conference with the undersigned on January 24, 2020, including announcing that the
mediator had made a proposal that was accepted by counsel for both parties.onaltdditi
Defendant asserts that Plaintiffs impermissibly referenced and attachedalmathat were
explicitly provided for the purpose of mediation in their response to Defésdahase Il trial
recommendationsSegDoc. 497 at 7].

With respect to th&noxville News Sentinalticle, published on April 19, 2020, Defendant
claimsthat the article referenced the total settlement amount, as well as several inétaggeodl
the lengthy mediation process. For example, Defendant notes that theirchicddedthe amount
which Plaintiffs attorney’s fees and expenses would accofont out of the total settlement
discussions between the mediator and Plaintiffs, and the mésdigtacess wittihe individual
Plaintiffs. Defendant claims that these details were previously unknown to Jaugibgdfing

Group and their counseds wellas that they did not disclose any details from the mediadimh,
4
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include a declaration from its counsel, Attorney Jim Saunders [Doc. 514].

Therefore, Defendant claims that Plaintiftounsel, and possibly Plaintiffs, knowingly
violated the confidentiality of mediation. Defendant points tokthexville News Sentinalrticle
claiming to have obtained the specifics about the mediation process and the finamsididm
“multiple sources with direct knowledge of the negotiations.” [Doc. 513 at 12]. edver,
Defendant maintains that Plaintiffs improperly disclosed the amount of a settlerfieenasfwell
as details at “the very heart of the mediation proceedings,” which prejudiced bothdia¢ione
proceedings, as well as the jury pool and likely the Cotdt.af 14(citing Zuver v. SpriggNo. 16
2505 (DLF),2018 WL 3617308, at *12 (D.D.C. June 13, 208)befendant alleges that this
violation occurred after defense counsel had raised two previous violations of tidemtality of
mediation with Plaintiffs counsel. Ultimately, Defendant asserts that they are entitled to the
requested relief undeprecedentimposing more significant sanctions for violations of the
confidentiality of mediation.

Plaintiffs respond [Doc526] that comments abotle status of the mediation during the
January 24, 2020 conference with the undersigned do not constitute a violation, as the undersigned
was tasked with overseeing the mediatgae[Doc. 459 at 6], and Plaintiffcounsel believed the
purpose of the conference was to determine whether a continued period foranedhatjustified.
Additionally, Plaintiffs counsel filed declarations stating that they believed that the mediator had
communicated to the undersigned that a proposal had been accepted by theSesefiiasc. 526-

1]. Plaintiffs submit that Defendants have failed to show any underlying prejudice Bonssions
with the undersigned in thetatus conference.

Next, Plaintiffs maintain thathe submission to the Court under seal of treating physician
and expert declarations as a part of Plaintiisponse to Defendaatbrief regarding Phase Il trial

procedures was not a violation of the confidentiality of mediation, as “[tlhese dieclaravere
5
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Plairtiffs’ work product for proof of specific causation for the Phase Il trials, which werckins
mediation, but were not created solely for mediation.” [Doc. 525 at 3].

Lastly, Plaintiffs allege that Plaintiff€ounsel did not disclose any mediation dsta the
newspaperand “[ijn their attached declarations, Plaintifisttorneys unequivocally deny the
groundless accusations from Jacobs, and Jacobs has proffered no evidence to thé ddahtiry.
5]; see[Doc. 5261]. Additionally, Plaintiffs counsel states that they are not aware of the identity
of the sources who provided information about the mediation trtbrville News Sentinghs well
as note that the article specifically states that Plaintiffansel Jim Scott and Keith Stewart deet
to comment.SegDoc. 514-1 at 4].

Plaintiffs claim that there is no basis for sanctions or an injunction, as Defeadaribf
establish that any individual Plaintiffs were the sources of information publishteeéKnoxville
News Sentinel Plantiffs also allege that even if the information was disclosed by one or more
Plaintiffs, it would be “patently unfair’ to sanctiadl Plaintiffs through dismissal or financial
penalties. [Doc. 526 at 7]. Plaintiffs maintain that sanctions are inapgeprithe present case
as Defendants have failed to establish that Plaintiffs intentionally acted imibadrf recklessly
disregarded the Local Rules or an order of the Court. Finally, Plaintiffs allededfeatdants are
unable to demonstrate irreparable harm from a disclosure that would warrant ananjusta
Phase Il jury will be charged with determining the amount of damages on an individsabbas
each Plaintiff.

Defendant replies [Doc28] that Plaintiffs do not dispute that “someone their side”
divulged confidential details from the mediation to tkeoxville News Sentinel [Id. at 7].
Moreover, Defendant claims that the declaration of Plaiatdbunsel, Jim Scott, does not directly
deny that he was involved in the disclosure of information togiaespapeand that the “declaration

is inconsistent with the categorical denials in Plairitifigposition brief.” [d. at 9]. With respect
6
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to Plairtiffs’ argument that it would be unfair to sanction all Plaintiffs for a possible discjosure
Defendant alleges that Plaintiffs demanded thagdahases be consolidated and sent to mediation
together. Additionally, Defendant asserts that Plaintiftsinsel failed to state that they advised
their clients of the confidentiality requirements. Defendant further stateBlthatiffs have failed

to support their potential argument that they believed that they were free aftealthe mediation
concluded.Lastly, Defendant claims than evidentiary hearing may be held if the Court believes
it necessary to determine who divulged confidential material on the Plaisiifés’

Regardingthe two earlier alleged violations of the confidentiality of mediatidefendant
claims that Plaintiffscounsel was not permitted to divulge details of the mediation under the belief
of being candid with the Court. Additionally, Defendant claims that Local Rule 16.4(h) does not
have an exception following an understanding of previous violations despite Plaatdiifiss that
they understood that the mediator had discussed certain details with the Court. péithtethe
physician declarations used in mediation, Defendant claims that there is no appiadtion
under Local Rule 16.4(h).

Therefore, Defendant repligsat “[g]iven that there is no question someone on Plaintiffs
side violated the Coud rule” and the confidentiality of mediation, “the only question is the
appropriate remedy.” [Doc. 528 at 16]. Altilgh Plaintiffs claim that Defendant cannot establish
the irreparable harm necessary for an injunction, Defendant alleges tRaiutidhas the inherent
power to enforcés own rules. However, Defendant claims that they have established irreparable
harm as the disclosure of the amount offered to the jury leads to both a tainted jury pool and
prejudice to the Court. Additionally, the disclosure of the amount of a settlement offdreand t
acceptance goes to the heart of the mediation proceeding at the basis of the reqfidkectiality.

1. LEGAL STANDARD

Congress enacted the Alternative Dispute Resolution( @R Act”), which directed
7
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federal courts to “require [by local rule] that litigants in all civil casesiclan the use of alternative
dispue resolution process at an appropriate stage in the litigat$J.S.C. § 652(a)The ADR
Act mandates that “each district court [ ] by local rules provide for the confidentiality of the
alternative dispute resolution processes and [ ] protiikitosure of confidential dispute resolution
communications.”ld. at8 652(d). As discussed by the parties, Local Rule 16.4(h) provides:

(h) Confidentiality and Restrictions on the Use of Information.The Mediation

Conference and gliroceedings relating thereto, including statements made by any

party, attorney, or other participant, are confidential and are inadmissible to the

same extent as discussions of compromise and settlement are inadmissible under

Federal Rule of Evidence 408. Mediation proceedings may not be reported,

recorded, placed into evidence, or made known to the Presiding Judge, or construed

for any purpose as an admission against interest. Mediators shall not divulge the

details of information imparted to them in confidence in the course of Mediations

without the consent of the parties, except as otherwise may be required by law.
E.D. Tenn. L.R16.4(h).

The Sixth Circuit has recognized that “[tlhere exists a strong public intereavon of
secrecy ofmatters discussed by parties during settlement negotidti®@@sodyear Tire & Rubber
Co. v. Chiles Power Supply, In@32 F.3d 976, 980 (6th Cir. 2003). Further, “[b]y safeguarding
the trust of the parties in the individual case, the confidentialityirement serves the broader
purpose of fostering alternative dispute resolution in general. Confidentialityasgant to the
success of a mediation program because it encourages candor between the particigadand
v. Walnut Valley Sailing Chy No. 161296 SAC, 2011 WL 3102491, at *5 (D. Kan. Jul. 20,
2011),aff'd, 475 F. Appx 277 (10th Cir. 2012)see, e.g.Grimes v. BessneiNo. 17CV-12860,
2018 WL 3956356, at *2 (E.D. Mich. Aug. 17, 2018).

“[Clourts routinely impose sanctions on attorneys who disclose confidential mediation
communications.” Zuver v. SpriggNo. CV 162505 (DLF), 2018 WL 3617308, at *12 (D.D.C.
June 13, 2018kee, e.g.Mocombe v. Russell Life SkjINo. 1260659CIV, 2014 WL 11531569,

at *15 (S.D. Fla. Oct. 7, 2014) (“Courts have imposed various sanctions for a litigafdatson of
8
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mediation confidentiality rules.”yeport and recommendation adopted sub n&tecombe v.
Russell Life Skills & Reading Found., In2014 WL 11531914 (S.D. Fla. Oct. 31, 2014l
attorneys practicing in federal court have “a clear obligation to familiatimamiselves] with a
district courts rules and to follow them. . .” Carpenter v. City of Flint723 F.3d 700, 710 (6th
Cir. 2013) see, e.g.Reed v. BennetB12 F.3d 1190, 1195 (10th Cir. 2002A (district court
undoubtedly has discretion to sanction a party for failing ta comply with localor federal
procedurakules” and “[sJuch sanctions may include dismissing the [mdgse with prejudicer
entering judgmenagainst the party), cited in Hand 475 F. App’x at 279.

Several district courts, including the Eastern District of Michigan have in plaoalarule
which “contemplate[s] sanctions for failure to comply with the Rul€ximes 2018 WL 3956356
at *2; seeE.D. Mich. L.R. 11.1 (“If, after notice, and a reasonable opportunity to respond, the Court
determines that a provision of these local rules has been knowingly violated, the Courposg/ im
an appropriate sanction upon the attorneys, law firmgadres that have violated the Local Rule
or are responsible for the violation.”). However, as an applicable provision iis eiféctin the
Local Rules of this Districthe Court may impose sanctions pursuant to its inherent powikerf
a party has@ed in bad faith, vexatiously, wantonly, or for oppressive redSoietz v. Unizan
Bank 655 F.3d 485, 489 (6th Cir. 2011) (quoti@gambers v. NASCO, In&01 U.S. 32, 446
(1991)).
V. ANALYSIS

Initially, the Court acknowledges the lack of significant case law on the disclosure of
confidential mediation informatiqor the appropriate sanctions if such a disclosure is fauittain
the Sixth Circuit. Ultimately, the Court will first specifically address the assertion atdhex of
Defendatis motion—that Plaintiffs knowingly violated the confidentiality of the mediatlmn

disclosing the total settlement amount, as well as other specific details of the mediatiosn
9
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Knoxville News SentinelThe Court will then review the alleged improper disclosures to the Court.

A. Alleged Disclosure of Confidential Mediation Information to theKnoxville News
Sentinel

Defendant asserts that Plaintiffs disclosed several “intimate details of theylemedfation”
in the April 19, 202Knoxville NewsSentinelarticle. [Doc. 5B at12]. In particular, Defendant
points to the reporting that Plaintiffattorneys fees and expenses would account for approximately
$3.5 million of the settlement fund; that the mediator “repeatedly told workers thevaffe¢he best
they would get;that the mediator did not provide &llaintiffs with a copy of thesettlenentoffer
to seek legal review by an independent third party; that the mediator did not explain each term
the settlement to Plaintiffs in detail; that the mediator told workers that the case @gulwhdor
years; and the mediatsralleged statemenédbout the ability to place a financial value on the life
of a worker. [d.]. Further, Defendant claims that Plaintiffs do not dispute that the disclosed
confidential informatiorfrom the mediatiorcame from Plaintiffs or their counsel, as they do not
contend that the “multiple sources with direct knowledge of the negotiations” refdrantke
article were not related to Plaintiffs [Doc. 28 at 7]. Therefore, Defendant asserts that the
disclosure of several intimate details of the medigbimtessy Plaintiffsis sanctionable because
of its prejudicial effect othe pending litigation.

Ultimately, the Court finds that Defendant has failed to establish a willful violation or bad
faith conductby Plaintiffs or Plaintiffs counsel in the present cadeefendant does not claim that
another method for imposing sanctions on Plaintiffs for the alleged violations of the coalityent
of the mediation and Local Rule 164istsother than the Coud inherent powerSeg[Doc. 530
at 17]. “In this Circuit, ‘badfaith’ is a requirement for the use of the district
court’s inherenauthority, but this Circuit has also upheld the use of such sanctions for conduct that

‘was tantamount tbadfaith.” First Bank of Marietta v. Hartford Underwriters Ins. C807 F.3d

10
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501, 519 (6th Cir. 2002)internal citations omittedsee also BDT Prods., Inc. v. Lexmark lint
Inc, 602 F.3d 742, 752 (6th Cir. 2010) (“[T]he imposition sahctions under
a court’s inherent powets . thusrequiresa finding of bad faitlor of conducttantamount to bad
faith.””) (emphasis in original).

Defendant correctly states that “courts routinely impose sanctions on attotmeyssalose
confidential mediation communicationsSeeZuver v. SpriggNo. CV 162505 (DLF), 2018 WL
3617308, at *12 (D.D.C. June 13, 2018). However, while Defendant claims that the requested
sanctions are well within the Colgtfpower and amply supported by precedent, Defendant has failed
to establish that Plaintiffs violated the confidentiality of tredation or acted in bad faith, and thus
the Court will decline to impose sanctions against PlaintifeeGrimes v. BessneNo. 17CV-
12860, 2018 WL 3956356, at *2 (E.D. Mich. Aug. 17, 20 8)owever, sanctions in the cases cited
by Defendaris counsel have only been given when the party in violation of the local arbitration
rules acted in bad faith).

First, Defendant cites tbland v. Walnut Valley Saving Clutvherein the Tenth Circuit
affirmedthe dismissal with prejudice aftére plaintiff, whilesuing a sailing club alleging violations
of the Americans with Disabilities Act, emailed at least fdayr club members “disparaging the
club's positions and relating all the details of the mediation, including what the medidtanda
the amount oftte clubs settlement offer. 475 F. Appx 277, 278 (10th Cir. 2012). The Tenth
Circuit affirmed the district cous dismissal with prejudice, noting that the district court
“emphasized” that the plainti§ disclosures “reached club members who might testify about the
‘crucial issue in the caseé.Id. at 279.

In the present case, Defendant has failed to establish that Plaintifigjraiff® counsel
willfully violated the confidentiality of mediationThe Court agrees with Defendant that the

intentional disclosure ofmediation detailsincluding the amount of a settlement offer, would
11
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encompass “the very heart of the mediation proceeding” and hinder th# effecdiveness of the
mediation processZuver, 2018 WL 3617308 at *11 However, Defendans unable to establish
that Plaintiffs, or Plaintiffs counsel, is responsible for the disclosuresath details of the
mediation. See Hand475 F. Appx at 279 (acknowledging that the plaintiff “committed a serious
violation of the confidentiality rule,” and that “he did so not accidentally but inteigdnaGrimes
2018 WL 3956356 at *3 (“Drawing on all of this authority, other corrective action, suchci®sa,

is only appropriate when a party consistently either intentionally acts in liadofaiecklessly
disregards the rules and orders of the c9urt.

Defendant claims tha&laintiffs knowingly violated the confidentiality dhe mediation as
well as that Plaintiffs do not dispute that “[sJomeone on their side violated the Local Rage.”
[Doc. 8at 7]. Defendant asserts that unlike the declarations of certain of Plactiffssel, the
declaration of Attorney Scott does not specifically deny that he provided any informatioa to t
Knoxville News Sentingbut “appears to say that there is an exception that vadlold him to be
involved in the disclosure.”[Id. at 8]. De&ndant maintains that “Mr. Scddtdeclaration is
inconsistent with the categorical denials in Plaintiffisposition brief” and Plaintiffs cannot “hide
behind their numberskith their argument thagven if a few individual Plaintiffs were among the
soures to theKnoxville News Sentinelt would be unfair to sanction all Plaintiffsid][ at 9-10].
Ultimately, Defendant alleges that Plaintiffs’ counsel understood the requiraedesti#lity of the
mediation proceedings and were required to make sateéhé individual Plaintiffs were aware of
their obligations.

In order to impose sanctions under the Court’s inherent powers, Defémiesttprove by
clear and convincing evidence that the other party’s actions are entirely witiloutaod are
motivatedby bad faith.” Roth v. City of Canton, OhidNo. 5:17CV-0234, 2020 WL 1275252, at

*6 (N.D. Ohio Mar. 17, 2020). For example,dnver v. Spriggplaintiff’s “counsel breached the
12
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confidentiality provision of the parties’ mediation agreement by disclosing to the tGau8prigg

had rejected a proposal from the mediator at the end of mediation,” and the Couetiisgrostions
against Plaintiff's counsel for “those costs that are directly attributetblBuver’'s counsel’s
intentional disclosure.” 2018 WL 3617308 at *1, 12. However, in the present case, Defendant has
failed to establish the intentional disclosure of confidential mediation detaildaytifi’s or
Plaintiffs’ counsel.Plaintiffs haverefutedthat they are responsible for the disclosure of confidential
details of the mediation, and the Court does not agree with Defendant’s interpretattor oty
Scott’s declaration Attorney Scott’s declaration states that he did not breach confidentiality with
the Knoxville NewsSentinelor anyone kse. See[Doc. 5261]. Defendantcannot establish that
Plaintiffs or Plaintiffs’ counsel were the sources who provided details om#udiationto the
newspaper Rather, Defendant merely claims that becausalégedly not responsible for the
disclosue of the details of the mediation, Plaintiffs, or Plaintiffsounsel, were the sources
referenced inhe newspaper articlerherefore, the Court “cannot conclude counsel has consistently
either intentionally acted in bad faith or recklessly disregarded the ruledess @f this Court.”
Grimes 2018 WL 3956356 at *3.

This lack of an intentional and willful disclosure ofndidential information is particularly
clear when compared to similar cases where courts have imposed sanctions aftesaralistlo
details of the mediation process to newspapersJosephs v. Gallatin Ctythe United States
District Court for the Disict of Montana found that Plaintiff's counsel “acted in bad faith when he
disclosed the confidential settlement figure toBlogeman Daily Chronicle. . [and] disclosed and
commented upon a dollar figure offered during confidential settlemegutiations.” Josephs v.
Gallatin Cty, No. C\-06-78BU-SEH, 2008 WL 11348227, at*3 (D. Mont. Nov. 3, 2008xff'd,
2009WL 10677724 (D. Mont. Jan. 5, 2009Similarly, in Paranzino v. Barnett Bank of South

Florida, N.A, Florida’s FourthDistrict Court of Appeal upheld the trial court’s dismissal of
13
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plaintiff's claim with prejudice after plaintiff and her lawyer disclosieel settlement offer made by
defendant to thiami Heraldfollowing an unsuccessful mediation. 690 So. 2d 725, 729 (Fla Dist.
Ct. App. ©97). Here, Defendant cannot demonstrate that Plaintiffs or Plaintiffs’ counselthict
reached the level of bad faith similar to that exhibited by the sanctioned padgiedogousases.
While Defendant may believe that the source ofKhexville News Sentirisl information was
connected to Plaintiff, Defendant cannot establish a willful violation of the conftignof the
mediation.

Defendant is unable to identify soufghe information to th&noxville News Sentineind
theCourt agrees with Plaintiff that Defendant offers no proof that any Plaintifs the sources of
information published in theewspaper Further, the Couréchoesthe rationale of the Eastern
District of Michigan where “other corrective action, such as sanctions, is only appropriateawhe
party consistentlyeither intentionally acts in bad faith or recklessly disregards the rules and order
of the court.” Grimes v. BessneNo. 1#CV-12860, 2018 WL 3956356, at *3 (E.D. Mich. Aug.
17, 2018) Plaintiffs’ actions during the mediation process and this litigation do not reveditia
or reckless disregarmf the rules of the Coust this time

Therefore, the Court finds that sanctions are not appropriate for the allegeduis of
confidential information from the mediation in this case to Kr®xville News Sentinelas
Defendant cannot establish bad faith or intentional or willful conduct by PlairiéfieaRoth v. City
of Canton, OhipNo. 5:17CV-0234, 2020 WL 1275252, at *8 (N.D. Ohio Mar. 17, 2020) (“In the
informed discretion of the Court, it also declines to immEesectionsunder its inherent power
because the Court finds Plaintiffs’ counsel did not engage in bad faith conduct irgttfti’).

B. Alleged Disclosure of Confidential Mediation Information to the Court

As the Court previously detaileBefendant claims that Plaintiffs’ counsel impermissibly

revealed inappropriate details about the mediation, including announcing that the mediatidad m
14
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a proposal that was accepted by counsel for both parties, during a conference with tignetier
on January 24, 2020. Additionally, Defendant asserts that Plaintiffs impermissidngneéd and
attached materials that were explicitly provided for the purposes of mediationrinegpmnse to
Defendant’s Phase Il trial recommendatioSgeDoc. 497 at 7].

Plaintiffs respond [Doc. 526] that comments about the status of the mediation during the
January 24, 2020 conference with the undersigned do not constitute a violation, as the undersigned
was tasked with overseeing the mediatgag[Doc. 459 at 6], and Plaintiffs’ counsel believed the
purpose of the conference was to determine whether a continued period foranedhatjustified.
Additionally, Plaintiffs’ counsel filed declarations stating that they believetdtiiegamediator had
communicatedo the undersigned that a proposal had been accepted by the [Bebi3oc. 526-

1]. Plaintiffs submit that Defendants have failed to show any underlying prejudicéigonssions
with the undersigned in a status conferenadditionally, Plaintiffs maintain that the submission
to the Court under seal of treating physician and expert declarations as a parttiffisPfasponse
to Defendant’s brief regarding Phase Il trial procedures was not a viatdtilba confidentiality of
mediation, as “[tlhese declarations were Plaintiffs’ work product for prospetific causation for
the Phase Il trials, which were used in mediation, but were not created solely fationediiDoc.
526at 3].

Defendant replies that Plaintiffs’ counsel was not permittedlivulge details of the
mediation under the belief of being candid with the Court. Additionally, Defendant claitns tha
Local Rule 16.4(h) does not have an exception following an understanding of previous violations
despite Plaintiffs’ claims that they understood that the mediator had discested details with
the Court. With respect to the physician declarations used in mediation, Defendastlht there
is no applicable exception under Local Rule 16.4(h).

Here, the Court also finds that Defamis have failed to establish intentional, or willful or
15
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deliberate actions, by Plaintiffs that would warrant sanctions in the alleg@dsiires to the Court.
In Grimes v. Bessngethe Eastern District of Michigan addressed a similar issue, whereimsdefe
counsel asserted that plaintiff's counsel included confidential informatiscusied during
mediation in briefing before the Court. 2018 WL 3956356 atH@awever,the Eastern District of
Michigan found that counsel had not “consistently either intentionally acted in bad faith or
recklessly disregarded the rules or orders of this Coltatt.at *3.

While Defendant in the present case contends that Plaintiff’'s counsel impeiynisgecaled
that a proposal had been accepted by both parties during mediation, the Court does not find that such
disclosure constitutes bad faith or a reckless disregard of Local Rule @6.Bernard v. Galen
Group, 901 F. Supp. 778, 784 (S.D.N.Y. 1995) (sanctioning plaintiffs’ counsel for violating the
confidentiality povisions of the Court's mediation program by disclosing the terms of certain
settlement offers, including specific dollar amounts, to the District Judgefifding “willful[ ]
and deliberate[ ]” actions by plaintiffs’ counsel to “undermine the medigtiocess in this case”).
Plaintiffs have stated that they intended to update the undersigned, who was directed édlozerse
mediation, on whether a continued period for mediation was justified. Although the aliedluet
an offer was accepted cortgtes more than revealing communications that took place during the
mediation, Plaintiffs did not disclose any additional information other than the awoepta
Additionally, unlike inZuver v. SpriggPlaintiff’'s counsel did not disclose that Defenddiizd
rejected a proposal from the mediation at the end of mediatiunér v. SpriggNo. CV 16-2505
(DLF), 2018 WL 3617308, at *1 (D.D.C. June 13, 20{t)ting “[t]he fact that Zuver’s counsel did
not reveal the amount of the mediator’s settlementr affes not lessen the clear import of the
disclosure—that Zuver and not Sprigg acted reasongblyltimately, Defendant does not establish
that this disclosure breached the confidentiality of the mediatiortramdnformation was later

provided to the Court through the Mediator’s Report.
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The Court similarly finds that the disclosuwktreating physician and expert declarations
that were provided in mediation does not constitute bad faith or intentional or reckless conduc
behalf of Plaintiff. Plaintiffs have explained that the declarations were npanec solely for
mediation and are part of their proof for specific causation. Additionally, the “ioolas the
information was not an attempt to gain an advantage” over DefenBantell v. Careynt’l, Inc.,

547 F. Supp. 2d 1281, 1298 (S.D. Fla. 2008)Further, in comparison to similar cases involving
the disclosure of confidential mediation information, Plaintiffs cannot demonstrsignificant
level of prejudice.

Ultimately, Defendant has not presented sufficient evidence for the Court to corndtide t
Plaintiffs acted in bad faith, or that Plaintiffs’ alleged conduct was intentionadofiless. See
Grimes 2018 WL 3956356 at *@Here, had Plaintiff’'s SupplemesitBrief been more explicit with
respect to the information it disclosed, or if counsel’s conduct was more egregiogsideicourse
of this litigation, sanctions or other corrective measures might be appropriatedtaten of this
rule.”).

C. Defendant’'s Arguments Under Seal

The Court has also considered Defendant’s arguments filed under seal in thisbhuafter
the same reasons expressed above, finds that Defendant has not demonstratadtiffigatoPla
Plaintiffs counsel acted in badith, or that Plaintiffs’ alleged conduct was an intentional or willful
violation of the confidentiality of mediation.

V. CONCLUSION

Here, the Court declines fmd that sanctions are warranted for the alleged disclosure of
confidential information fronthe mediation. The Court notes the presence of several sealed filings
in this case due to the present concerns and posture of the case. The parties are theref

DIRECTED to their responsibilities under Local Rule 16.4(h), regarding the confideniidlity
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mediation, as well as Local Rule 83r2gardingpublic statements by attorneys. The parties are
additionally givenNOTICE that if they fail to comply with the confidentialitrgquirementsand
other concerns discussed in this Memorandum and Order, the Court may find that thagtédve
in bad faith in conducting this litigaticendissue sanctions, whiadwouldinclude assessing fees and
costs, excluding evidence or defenses, or entering judgmehisirtase. Accordingly, for the
reasons set forth abe that Defendant’s Motion for Sanctions and to Enforce the Confidentiality
of Mediation Poc. 512 is DENIED.

IT IS SO ORDERED.

ENTER:

{‘D{WL‘-‘L’ ﬁLW o

United States Magistrate Judge
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