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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
HERBERT S. MONCIER, )
Plaintiff,

V. No.: 3:13-CV-630-TAV-HBG

BILL HASLAM, Governor of the State of )
Tennessee, and MARK GOINS, Tennessee )
Coordinator of Elections, )

)

Defendants. )

MEMORANDUM OPINION

This civil action is before the Coudn several motions, including plaintiff's
Motion for Temporary Injunctin [Doc. 6], plaintiff's maion to amend the complaint
filed on December 27, 2013 [Doc. 10], Pl#its Motion to Strike and Withdraw the
December 27, 2013 Motion to Amethe Complaint and File its Place this Motion to
Amend with Amended Complaiittached [Doc. 20], plaiiff’'s Motion for Scheduling
Conference [Doc. 24], plaintiffs Motion foLeave to File the Attached Amended
Application for Temporary Injunction irExcess of Twenty-Five Pages [Doc. 25],
plaintiff's Motion for Tempoary, Limited EDTNCM-ECF Access [Doc. 30], plaintiff's
Application for Temporary Injunction Bhibiting Governor Hslam From Making
Appointments to New Terms @ffice for Tennessee Aplate Judges [Doc. 32], and

plaintiff’s Motion for SummaryJudgment [Doc. 33]. Defendes have filed responses to
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some of these motions [Docs. 13, 14, 26, 3%he Court held a hearing on Thursday,
January 30, 2014 [Doc. 28].

The Court has thoroughly considered altle# filings in thisaction filed up to and
including February 26, 201%4as well as the arguments advesiorally by the parties.
Upon review of the filings and argumentstbé parties, the Coufinds plaintiff lacks
standing. Hence, the Court will deny alltbé pending motions and dismiss this action.
I Background?®

This action concerns what is commonljereed to as the “Tennessee Plan.” The
Tennessee Plan is the methodwdyich state appellate judgase evaluated and selected
for office. SeeTenn. Code Ann. 88 17-4-101, et sespe alsoState of Tennessee
Executive Order No. 34 (Oct. 12013). The parbof the plan mostelevant to this
litigation is that if a “vacancybccurs in an office of aappellate court judgeship after

July 1, 2009, by death, resignation, or othiseythe governor shdill the vacancy by

! This hearing occurred prior to the filing sbme of plaintiff's motions, and the Court
has endeavored to consider all of plaintiffittngs, in addition to the arguments presented on
January 30, 2014, in issuing this memorandopmion and corresponding order in prompt
fashion. SeeFed. R. Civ. P. 1 (mandating “the juspeedy, and inexpensive determination of
every action and proceeding”).

2 In light of the Court order on January 22, 2014 d® 22], the Court has not
considered plaintiff's Ameded Application for Temporgrinjunction [Doc. 21].

% The Court declines to discuss every poiigad by the parties in the many filings before
the Court given Rule 1's mandate. Instead, the Court discusses primarily those issues and
arguments related to the threshold issue afdstey. Nonetheless, the Court has reviewed and
considered the entire record in reaching therdanation that plaintiff lacks standing.



appointing one of th three persons nominated by thudicial Nominating Commission
(“*JNC”). SeeTenn. Code Ann. 8 17-4-112.

On May 24, 2013, Judge Joseph M. ®mpta judge on the Tennessee Court of
Criminal Appeals, notified Geernor Bill Haslam that hevould not seeketention for
another term in the August 2014 election [Doc. 1 {1 5-6]. The JNC ultimately submitted
nominees to fill the positiognd Governor Haslamppointed Robert H. Montgomery, Jr.
[See idf 20; Doc. 14].

Plaintiff, Herbert S. Moncier (“Moncier’hhas an interest in filling Judge Tipton’s
position |d. 1 1]. While he did not submit hisame to the JNC for consideration,
plaintiff requested that Coordinator of Elects Mark Goins allow his name to be placed
on the August 2014 ballot as a candidate tfee office. Goinsdenied him access,
referring plaintiff to the “Tanessee statutes that pravifor the manner judges are
appointed and stand for election in Tennesskee ] 11-12].

On October 18, 2013, pf#iff filed this action, po se [Doc. 1]. He seeks
declaratory and injunctive relief on behalf“bfmself, and for the paple of the State of
Tennessee,” against defendants Bill Hasl@uoyernor of the State of Tennessee, and
Coordinator of Elections Mark Goins. He agsé¢hat this Court rgjurisdiction pursuant
to 28 U.S.C. 88 2204nd 1331 and 42 U.S.C. 88 1983 and 19881[4]. According to
plaintiff, in implementing the Tennessee Rlalefendants are violating the First and
Fourteenth Amendments dhe United States Constitutiobecause they are denying

access to the August 20b4llot and the right to political association.



This matter came before the Court agesult of plainff filing a motion for
injunctive relief [Doc. 6]. In his motion fanjunctive relief, plaintiff asks the Court to
direct Goins to provide plaiiff a nominating petition to ben the ballot for the August
2014 general election for théfioe of judge of the Tennessee Criminal Court of Appeals
for the Eastern Section; to perform his dsiées Tennessee’s Coordimaof Elections to
provide plaintiff and the Knox County &dtion Commission instructions as to the
requirements for plaintiff to qualify to ben the August ballot; and to provide such
information for each officeof the Tennessee Supreme Court, Tennessee Court of
Appeals, and Tennessee Ciniad Court of Appeals.

Along with his motion for injunctive reliend during the course of this litigation,
plaintiff has filed multiple mtons to amend his complaifit.ln one motion to amend,
plaintiff seeks to add &h“State of Tennessee” as a party plaintiff, pursuant to the state’s
statutoryquo warrantoprocedure.SeeTenn. Code Ann. 8§ 29-35-101. He also seeks to
add as defendants members of the cladiPerformance Evaluation Commission
(“*JPEC")—which plaintiff asserts evaluatestate appellate judges and votes as to
retention. He does not seekadd any additional federalagins, but he does seek to add
new claims for alleged violatis of the Tennessé&onstitution, and he asks the Court to
exercise supplemental jurisdiati@ver those claims pursuanta8 U.S.C. § 1367. These
claims include the assertion that the provisiof Tenn. Code Ann. 88 17-4-101, et seq.,

governing the nomination and retention el@ctof appellate judges, the provisions of

* Plaintiff moved to substitute his initial rtion to amend the complaint, which the Court
granted $eeDoc. 8].
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Tenn. Code Ann. § 17-4-201 and Tenn. S@p.R. 27 establishing the JPEC, and the
Governor's Executive Order 34 governing judicial appointments to fill vacancies on the
appellate courts, violate multiple provisiooisthe Tennessee Constitun, includng Art.

l, 88 1, 5, 8, 19 and 23, Art. \88 1 and 4, Art. VI, 88 3, 4 drlL1, and Art. VI, 8 5. He

also seeks to amend the injunctive relief sought.

In a later motion to amend, plaintifégerts he seeks to and the complaint to
include factual allegations aboevents occurring after hded his last-filed motion to
amend [Doc. 20]. He also argues he hasffpred a more particularized statement”—
particularly nineteen statementSeleDoc. 20-1 T 2(1)—(19)]—of his standing and he
seeks to include more specifatatements with respect tois alleged violations of
constitutional rights. He further requestsaimend the declaratory and injunctive relief
sought.

Plaintiff filed two motions with respect tas request for injunctive relief as well.
First, plaintiff filed a motion for leave tolé an amended applitan for injunctive relief
that exceeds twenty-five pageasserting he needs additional pages to discuss recent
events, including a state ruling that thee@Pis unconstitutionally empanelled and the
defendants’ successful attempt avoiding a ruling on piintiffs summay judgment
motion in his state-court action.Second, plaintiff fileda motion asking the Court to

enjoin Governor Haslam from making an appoient to the office of Supreme Court

® After commencing this action, plaintifiéd a parallel lawsuit in state coudeDoc.
14-1]. Shortly after defendants aded that this Court should abst from the issues raised in
this case because of that state-courbacplaintiff non-suited the litigation [Doc. 29].
5



Justice William Koch, Jr., and from makiaqy further appointments to a new term of
any office of a Tennessee appellate judgetdoms beginning September 1, 2014 [Doc.
32].
[I.  Analysis
Standing is a threshold question in eviegeral case, and siding consists of two
components: Article Il standg and prudential standingVarth v. Seldin422 U.S. 490,
498 (1975)Wuliger v. Mfrs. Life Ins. Cp567 F.3d 787793 (6th Cir. 09). Article llI
standing “enforces the Constitution’s casezontroversy requirenmt” while prudential
standing “embodies judicially self-imposed timon the exercise of federal jurisdiction.”
Elk Grove Unified Sch. Dist. v. Newdosd2 U.S. 1, 11 (2004)nternal quotation marks
and citations omitted). “Théurden of establishing stding is on the party seeking
federal court action."Rosen v. Tenn. Comm’r of Fin. & Admi@288 F.3d 918, 927 (6th
Cir. 2002) (citation omitted).
To establish Article Il standing, a plaintiff must demonstrate:
(1) it has suffered an jury in fact thatis (a) concrete and
particularized and (b) actual or imminent, not conjectural or
hypothetical; (2) the jry is fairly traceable to the challenged
action of the defendant; and (3) it is likely, as opposed to merely
speculative, that the jury will be redressedly a favorable decision.
Wuliger, 567 F.3d at 793 (quotingm. Civil Liberties Uniorof Ohio, Inc. v. Taft385
F.3d 641, 645 (6th Cir2004)). An “injury infact” must consist ofan invasion of a

legally-protected interest.Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992). To

establish prudential standing:



(1) a plaintiff must assert his own legal rights and interests, without
resting the claim on the rights ornt@nests of third parties; (2) the
claim must not be a ‘generalizedeyrance’ sharedby a large class
of citizens; and (3) in statutory s, the plaintiff's claim must fall
within the ‘zone of interests’ gallated by the statute in question.
Wuliger, 567 F.3d at 793 (quotinGoyne v. Am. Tobacco Cd.83 F.3d 488, 494 (6th
Cir. 1999)).

The standing inquiry focuses not on timerits of the claim, but on the party
bringing the claim. Valley Forge Christian Coll. vAms. United for Separation of
Church and States, Inc454 U.S. 464, 484 (1982). Yéthe standing inquiry requires
careful judicial examinatiorof a complaint’'s allegationdo ascertain whether the
particular plaintiff is entitled to an adjudigan of the particular claims asserted&llen
v. Wright 468 U.S. 737752 (1984);see id.(indicating certain quésns arise in this
inquiry, including: “Is the ijury too abstract, or otherwise not appropriate, to be
considered judicially cognizéds®? Is the line of causatidoetween the illegal conduct and
injury too attenuated? |Is thpgospect of obtaining relief from the injury as a result of a
favorable ruling too speculative?”).

Defendants assert that plaintiff lackise requisite standing to challenge the
constitutionality of the Tennessee Plan [D&d]. Defendants state plaintiff has not
alleged in his complaint that he has suffeaey particularized injury as a result of any

defendant, and instead, asserts that he ang@dbple of Tennessee have been or will be

deprived of their First and kEateenth Amendment rights tmte for appellate judges.



Thus, they claim, the claimed injury is not particularized and distinct but abstract and
common to all. The Court agrees.

“The Supreme Court has long held tlaplaintiff does not have standing ‘to
challenge laws of general application whémeir own injury is notdistinct from that
suffered in general by other . . . citizenslbhnson v. Bredese56 F. App’x 781, 784
(6th Cir. 2009) (quotingddein v. Freedom From Religion Found., In851 U.S. 587, 598
(2007)). “This is becaugte judicial power of the Unite8tates defined bart. 11l is not
an unconditional authority tdetermine the constitutionalityf legislative or executive
acts.” Id. (alteration, internal quotation markand citation omitted). Thus, when a
plaintiff asserts that the law si@mot been followed, the plaifi's “injury is precisely the
kind of undifferentiated, gendized grievance abouhe conduct of government that [the
Supreme Court] ha[s] refused ¢countenance ithe past.” Lance v. Coffman549 U.S.
437, 442 (2007) (per curiam)Cf. Baker v. Cary 369 U.S. 186, 2ZB-08 (1962) (finding
voters had standing to challenge stamportionment statutender Equal Protection
clause).

In Johnson v. Bredesenhe plaintiffs filed a § 1983 suit, arguing they were
prohibited by the Tennessee Plan from voting ipopular election for candidates to fill
the seats of two TennesseepBme Court Justices in ofation of the Fourteenth
Amendment of the United S&st Constitution and Article IVsection 3 of the Tennessee
Constitution. 356 F. App’'x at 781-82. &I8ixth Circuit upheld the district court’s

determination that they lacked standing lseathey merely argued that the law was not



being followed and thus did not assepaaticularized stake in the litigatiorid. at 784°
Other cases addressing a challengel¢onessee’s election methodology have
reached similar conclusions. For exampleilooker v. Andersqarthe plaintiff, John Jay
Hooker, asserted the Tennessee Retertilention Law, “by whith Tennessee appellate
judges are elected, is unctigional because it depriveselPEOPLE of Tennessee of a
Constitutionally elected Appellate Court systamviolation of tre XIV Amendment.”
12 F. App’x 323, 324 (6tiCir. 2001) (internal quotadn marks omitted). He “also
claimed that by virtue of theperation of the retention elemti law, he was deprived of
the opportunity to run for election against iacumbent appellatpidge in a contested
election.” Id. He further alleged thahe law (1) deprived him diis right to due process
and equal protection of thewabecause there was no choafecandidates, (2) violated
his First Amendment right tparticipate in the election process, and (3) violated his

Fourteenth Amendment right to be a caladie for a state appellate judgeshid. The

® One of the plaintiffs, John Jay Hooker, aésgued that he was died an oppdunity to
be a candidate for the Tennessee Supreme Coutghditl not pursue that claim on appeal. 356
F. App’'x at 782. The district court deterrath Hooker did not have standing because “he
suffered no injury under the law” givenethTennessee Supreme Court's approval of the
constitutionality of the Tennessee Plafohnson v. Bredeseio. 3:07-0372, 3:07-0373, 2008
WL 701584, at *5 (M.D. Tenn. Mar. 13, 2008). €llCourt recognizes that, in addressing the
appeal, the Sixth Circuit noted that “[t]he distrocurt was . . . required to put aside the issue of
constitutionality of the Tennessee Plan, and insteesider whether the plaintiffs satisfied the
standing requirement” in light ahe Supreme Court’s instructiétihat the threshold inquiry into
standing ‘in no way depends on the merits of tlenpiff’'s contention that particular conduct is
illegal.” 356 F. App’x at 784 (quotingVarth, 422 U.S. at 500). Nevéeless, the district court
also determined Hooker lacked standing bechas@ade “no contention of unequal treatment as
a potential candidate pursuanttbe equal protection clausefidthe Sixth Circuit had “already
determined that Plaintiff Hooker has no propenight to run for a state office.” 2008 WL
701584, at *5 (citindHooker v. Andersqril2 F. App’x at 324).

9



Sixth Circuit affirmed the district court’s sinissal of these claims “for the reasons set
forth” by the district court in a rmorandum entered @uber 16, 20001d. at 325.

The district court's October 16 memooum determined that, as to his First
Amendment right to be a candidate, the Sugré&uurt has held that a state may regulate
a candidate’s interest in any state offioel éhat state judges need not be electéoloker
v. AndersonNo. 3:00-0510 (M.D. Tenn. Oct. 18000) (citations omitted). As to his
Fourteenth Amendment substae due process right, the district court likewise
determined the plaintiff did not haweright to run for state officeld. Regarding his
procedural due process rights, the distrmire stated that the ghtiff did not have a
property right to participate as a candidaté¢hi@ election for appellate judge and that, as
a voter, state law afforded him a process tllehge a judicial eldion and he had been
afforded due procesdd. Finally, as to his equal proteati claim, the district court said
there were no facts indicating that the piiffirvas being treated differently than any
other voter in the electiondd. See also Hooker v. Sass883 F. Supp. 764, 767 (M.D.
Tenn. 1995) (finding “plaintiffsallegations of diluted votingower, deniabf undivided
loyalty, and denial of the ght to have their Senatoexclusively elected by Tennessee
citizens do not identify any ‘concrete and paridcized’ injury whid they have suffered
or will suffer because of th@efendants’ caruct” (quotingWarth, 422 U.S. at 501)But
see Johnson v. Bredesdyon. 3:07-0372, 2007 WL 138733at *2 (M.D. Tenn. May 8,
2007) (finding standing a “close questiobécause the plaintiff alleged he would “be

denied his right, grounded in the Tennessees@mition, to vote ira popular election for

10



Tennessee Supreme Court Justice if an itjangs not issued” but assuming, “solely for
purposes of” the plaintiffs mn for an injunction thathe plaintiff “identified a
‘concrete and particularized’ injury”).

The Court finds that plaintiff's case m® different from these previous attacks on
Tennessee laws pertaining to the electionofiicials. At bottom here, plaintiff's
complaint is a generalized igvance that involves “abstraquestions of wide public
significance.” Warth, 422 U.S. at 500. Indeed, at thearing, while plaintiff claimed he
was injured because he wantedun for office, he emphasidehat he was pursuing this
litigation on behalf of the petgof Tennessee to make amaabout the manner in which
appellate court judges are selected and retiaiindeed, his complaint—as well as each
proposed amended complaint—is replete wiferences that “the people of Tennessee”
have been denied their constitutional tgyhand it seeks relief on their beh&bek, e.g.
Doc. 1 119, 10, 27, 28, 31, 3&e alsdoc. 10-1 11 9, 10, 228, 31, 33; Doc. 20-1 11
1, 10, 11, 67, 96, 97128-147, 148, 157].

While the Court recognizes plaintiff's injurg that he was denied the opportunity
to be placed on the Augu&014 ballot, it is difficult tofind, on the basis of his
allegations and arguments, that his claimasa generalized grievance shared by a large

class of citizens, all of whom are denied thpportunity to be pked on the August 2014

” Along the same lines, in plaintiff’'s latest tiom for an injunction, he asks the Court to
enjoin Governor Haslam from making an appwmient to the office of Supreme Court Justice
William Koch, Jr., and from making any furthgopointments to a new term of any office of a
Tennessee appellate judge for terms beginnipgef®er 1, 2014 [Doc. 32]. This type of relief
would benefit not only plaintiff, but also any fAiressean who desires to run for the office of an
appellate judge.

11



ballot. Undoubtedly, any Teessean who desires to rumr the office of an appellate
judge would encounter the exasame obstacles that plaih has asserted here. The
Court thus finds that plaintiff Isafailed to demonstrate standin§ee Hein551 U.S. at
598 (noting a plaintiff does not have standfiitg challenge laws of general application
where their own injury is not distinct fromatsuffered in generdly other taxpayers or
citizens” (internal quotation marks and citation omittedance 549 U.S. at 442 (finding
no standing where only injury assertedswihat the law was ndbllowed because the
injury is “undifferentiated[ and] generalized’Allen, 468 U.S. at 754 (“This Court has
repeatedly held that aasserted right to have the Gawment act in accordance with law
IS not sufficient, standing alone, to cenjurisdiction on a federal court."jchlesinger v.
Reservists Comm. to Stop the W&EK8 U.S. 208, 220-21 (197@&YWe reaffirm Le vitt in
holding that standing to sue may not be pratid upon an interest of the kind alleged
here which is held in commdoy all members of the publibecause of the necessarily
abstract nature of thejury all citizens share.”).

Plaintiff nonetheless argues that he hasculated at least nineteen reasons for
standing in his latest proposed amended compl8e¢lpoc. 20-1 § 2(1)—(19); Doc. 31].
The Court finds that none of these asserted reasons establish standing.

Plaintiff primarily characterizes his comamt as one of balloaccess and political

association. He argues thae provisions of the Tenness@lan violate his rights, as

8 Because of the overlapping nature of fiéfis asserted reasons for standing, the Court
addresses some of the reasonsfanding together. Wittespect to all of plaintiff's reasons, the
Court finds that plaintiff hatailed to meet his burden ttemonstrate he has standing.

12



well as the rights of other Tennesseansadoess the ballot and fmlitical association
under the First and Fourteenth Andment, relying primarily upomnderson v.
Celebrezze460 U.S. 780 (1983). Plaintiff also asserts th&e has a property right to
vote in the August 201dlection. The Court, thoughnfis plaintiff has suffered no legal
injury. See Lujan504 U.S. at 560 (explaining that “injury in fact” must consist of “an
invasion of a legally-proteetl interest”). There is néundamental right to public
employment or to run for elective officZielasko v. Ohip873 F.2d 957, 961 (6th Cir.
1989) (citingSnowden v. Hughe821 U.S. 1, 6-7 (1944), arRlllock v. Cartey 405
U.S. 134, 142 (1972)kee alsdWilson v. Birnberg667 F.3d 591, 597-98 (5th Cir. 2012)
cert. denied 133 S. Ct. 32 (2012)tiles v. Blunt912 F.2d 260, 265 (8th Cir. 1990);
Burks v. Perk470 F.2d 163, 168th Cir. 1972) (citinglaylor & Marshall v. Beckham
178 U.S. 548 (1900))Accord Hooker v. Anderspoio. 3:00-0510aff'd by 12 F. App’x

at 324 (finding state law does not create a aipte property right to be a candidate for
a Tennessee appellate court judgeship). Blae there is no fundamental right under

the federal constitution to vote in a state electidtodriguez v. Popular Democratic

° In Anderson the Supreme Court addressed Eiest Amendment validity of a law
requiring that independent candidates file papekvio be on the general election ballot earlier
than other candidates. 460 Ud$.782—-83. The Court held thtae early filing deadline placed
an unconstitutional burden on voting and assamiali rights because it prevented independents
from taking advantage of unanpeted political opportunities that miglarise later in the
election cycle and required indeykent candidates to gather petition signatures at a time when
voters were not attuned the upcoming campaignld. at 786, 790-92.Andersonestablished
“the right of individuals to associate for the advancement of political beliefs, and the right of
qualified voters . . . to cast their votes effectiveliiyazawa v. City of Cincinnatd5 F.3d 126,

127 (6th Cir. 1995) (citation omitted). Plaintiff entitled to these rights, but for the reasons
explained, he lacks standing because there isjaryinAnd the injury is, as already discussed,
generalized.
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Party, 457 U.S. 1, 9 (1982). Naloes plaintiff have a federalpyrotected right to vote for
a specific candidate or even arfpaular class of candidatesCitizens for Legislative
Choice v. Miller 144 F.3d 916, 921 (6th Cir. 1998)jyazawa v. Cityof Cincinnatj 45
F.3d 126, 128 (i Cir. 1995),Zielaskq 873 F.2d at 961.

In addition, plaintiff claimghat the “right of a qualifie¢ voter to challenge a state
election law is clearly established” and thestablishes standing [Doc. 31]. He cites
Baker v. Carrin support, but his reliance @akeris misplaced.

Baker dealt with a challenge to Tennessee’s 1901 Apportionment Act under the
Equal Protection Clause of the Fourteentheladment. The plaintiffs brought the case
on their own behalf and on behalf of all qualtfivoters in Tennessee. They asserted that
the act—which was the last reapporti@mh act passed by the Tennessee General
Assembly prior to the plairfts filing suit in 1961, despitehe fact that Tennessee’s
population had grown from 2,020,616 8,567,089—constituted “arbitrary and
capricious state action, offensive to the Feenth Amendment in its irrational disregard
of the standard of apportionment prescribed by the States’ Constitution or of any
standard, effecting a gross disproport@inrepresentation to voting populationld. at
207.

The Supreme Court found thidtlhe injury . . . [they]assert[ed] [was] that this
classification disfavors the voters in the coes in which they reside, placing them in a
position of constitutionally unjustifiable inequalitys-a-vis voters in irrationally favored

counties.” Id. at 207-08. The Courhtis concluded that thegdaintiffs had standing

14
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because they were asserting “a plain, diractl adequate interest in maintaining the
effectiveness of their votes,” hmerely a claim of the riglgossessed by every citizen to
require that the government be admmietl according to the law . . . .1d. at 208
(citations omitted). As already explaingdgintiff falls within the latter category.

Plaintiff has also not alleged that l®being treated differently from any other
voter in TennesseeSee Mixon v. Ohjol93 F.3d 389, 402 (6t@ir. 1999) (recognizing
right to “participate in statelections on equal basis with other qualified voters whenever
the State has adopted an &lexprocess for determining wiwill represent any segment
of the State’s population” (citation omitted)). stead, he asserts ths, like every other
gualified voter, is being denidde right to associate with Bkminded voters and to vote
in the August 2014 election for certain appellaourt judges. Thesallegations do not
amount to a concrete and particularized injuBee Miller 144 F.3d at 921, 00per v.
Boman 958 F. Supp. 341, 3445 (M.D. Tenn. 1997}ooker v. SasseB93 F. Supp. at
768. Even if plaintiff's voting ghts were somehow disenfranchis8aker “does not
make every alleged dilution ofoting rights a sufficient injury to confer standing.”
Looper, 958 F. Supp. at 344 (citingaughtrey v. Carter584 F.2d 1050, 1056 (D.C. Cir.
1978)). And the Court finds that the “class of one” theorinapplicable here.See
Taylor Acquisitions, L.L.C. v. City of TayloB13 F. App’x 826,836 (6th Cir. 2009)

(discussing that the “class ohe theory” involves “intentionly treat[ing] one individual

differently from other similarly situated without any rational basis”).
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Plaintiff further asserts that the “Bir Amendment Grievance Clause” provides
standing. He relies updBorough of Duryea v. Guarnierilt31 S. Ct. 2488 (2011), but
his reliance is misplaced becauSearnieri concerned “the extent of the protection, if
any, that the Petition Clause grants publiplyees in routine dmites with government
employers.” 131 S. Ct. #2491. Plaintiff is not a puic employee, and the Court
declines to extenBuryeato apply to plaintiff just becaashe took an oatto support the
Constitution of the United States and thennessee Constitutiomhen he became a
member of the bar of the Tennessee Supreme Court.

Finally, plaintiff argues that undeArticle I, Section 17of the Tennessee
Constitution, he has a constitutidmight to sue where a public officer acts in violation of
a constitutional right and that under Tenn. Céam. § 29-35-110, he has the right as a
private citizen to sue, in the ma of the state of Tennessee, officers who violate or fail to
faithfully perform their dutis pursuant to the United States Constitution. Private
citizens, though, cannot bring an action @il misconduct without evincing a special
interest that is not comman the public at large Badgett v. Rogerst36 S.W.2d 292,
294 (Tenn. 1968)ee also Watson v. Watgho. E2009-01753-COR3-CV, 2010 WL
3294109, at *5-Tenn. Ct. App. Aug. 20, 20108tate ex rel. DeSelm v. Owingsl0
S.W.3d 353, 359 (Tenn. Ct. App009). As the Court hasrahdy determined, plaintiff's
injury is one common to the general pubticat least a large portion thereof.

Plaintiff further argues that in the contexf this case, 8§ 1988(a) authorizes the

adoption of these state-law claims into fetiexa in order to rener the Civil Rights Act
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fully effective, thereby creating a causeadttion for which plainff has the necessary
standing. Yet, inrMoor v. Alameda Countyt1l U.S. 693 (1933 the Supreme Court
rejected this argument. There, the plaint#fgued that it was appropriate for the district
court to adopt into federal law, under 8 198& California law of vicarious liability for
municipalities, which would thegive the federal court juristtion to hear their claims
against the county. The Supreme Court regbthis argument, stating it was unable “to
conclude that Congress intend@d1988] standing alone, to authorize the federal courts
to borrow entire causes of action from state lawd. at 700-02. See alsoHall v.
Wooten 506 F.2d 564, 56&th Cir. 1974) (statig that “§8 1988 doesot create federal
causes of action for vidian of civil rights”).

Accordingly, the Court finds that plaifftlacks standing to assert the claims set
forth not only in his complainbut in his proposed amerieomplaints. While plaintiff
has asked defendants to identify who woliye standing to challenge the Tennessee
Plan, if not plaintiff, it is not for defend# nor the Court to &htify who would have
standing. Itis the Court’'s rote determine if the plaintifbefore it has standing. For the
reasons set forth in this memorandum opintba,Court finds the plaintiff before it lacks
that key to federal jurisdiction. The Couwvill therefore dismis®laintiff's action. See
Bench Billboard Co. v. City of Cincinnaé75 F.3d 974, 983 (64@ir. 2012) (“The issue
of standing . . . may be raiseda spontg (citation omitted)).

[11. Conclusion
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For the reasons set fbrtherein, the Court wWilDENY plaintiff's Motion for
Temporary Injunction [Doc. 6], plaintiffanotion to amend the complaint filed on
December 27, 2013 [Doc. 10], Plaintiff's KMan to Strike and Whdraw the December
27, 2013 Motion to Amend th€omplaint and File in its Place this Motion to Amend
with  Amended Complaint Attached [Do20], plaintiffs Motion for Scheduling
Conference [Doc. 24], plaintiff's Motion foLeave to File the Attached Amended
Application for Temporary Injunction irExcess of Twenty-Five Pages [Doc. 25],
plaintiff's Motion for Tempoary, Limited EDTNCM-ECF Access [Doc. 30], plaintiff's
Application for Temporary Injunction Bhibiting Governor Hslam From Making
Appointments to New Terms @ffice for Tennessee Apate Judges [Doc. 32], and
plaintiff's Motion for Summay Judgment [Doc. 33] folack of standing an®ISMISS
this action. Consequently, the Court DIRECT the Clerk to close this case.

ORDERACCORDINGLY.

4 Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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