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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

JESSE PIERCE and MICHAEL PIERCE, )

on behalf of themselves and all others )

similarly situated, )
)

Haintiffs, )

)

2 ) No0.3:13-CV-641-CCS
)

WYNDHAM VACATION RESORTS, INC., and )
WYNDHAM VACATION OWNERSHIP, INC., )

)
)

Defendants.

MEMORANDUM OPINION

This case is before the undersigned purstar8 U.S.C. § 636(c), Rule 73(b) of the
Federal Rules of Civil Procedurand the consent of the pasjefor all further proceedings,
including entry ofudgment [Doc. 193].

This matter came before the Court on Octdlfe 2017, for a bench trial, which continued
through October 27, 2017. Afteretibench trial, Defendants filea Motion for Partial Findings
and Conclusions Regarding Representative Evid@me 403]. Plaintiffs filed a Response [Doc.

407] in opposition to the Motion, and DefendantsdfiteReply [Doc. 412]. Further, both parties

filed their Proposed Findings of Fact and Conclusions of Law [Docs. 417, 418], and Responses
thereto [Docs. 420, 422, 424, 425], which the Court has considered. Accordingly, for the reasons
further explained below, the CouRENIES Defendants’ Motion Doc. 403 and will enter a

decision in favor of Plaintiffs.
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BACKGROUND

The Court has repeatedly summarized thekiground of this case. The Court, however,
finds the background information helpful in itsaision and will again summarize the history of
this matter.

By way of background, Defendants (colleetiy, “Wyndham” or “Defendants”) provide
family destination vacations. Customers purehpsints that may be used for vacations at
Wyndham resorts or other locations. Wyndham emgiogse groups of sales representatives: (1)
Front-Line Sales Representatives, (2) In-House Sales Representatives, and (3) Discovery Sales
Representatives. Wyndham’s Tennessee operapamsto four Wyndham properties. The Smoky
Mountain Region includes two properties locate&avierville: the Crossing and the Lodge. The
Wyndham Nashville (“Nashville”) and the WyndhaResort at Fairéld Glade (“Glade”)
comprise the other Tennessee region.

The Complaint in this matter was filed @ctober 23, 2013. [Doc. 1]. The Complaint
alleges that certain sales representatives whoesicak Defendants’ offices worked off the clock
and were not paid for working in exaseof forty hours in a work weekld[ at § 2]. The Complaint
alleges that Defendants willfully violated the Fair Labor Standards Act (“FLSAY). af 1 3].
The action was conditioftg certified on August 212014. [Doc. 84]. Specifically, the collective
action was defined as follows: Current and fermon-exempt, commission-paid: (1) Front-Line
Sales Representatives, (2) In-House Sales Repatises, (3) Discovery Sales Representatives,
who were employed at Defendants’ TennessemiRebetween October 21, 2010, to October 31,
2013.

After the District Judge conddnally certified this action, thgarties spent several months

disputing over the proposed notice and opt-in forihe District Judgentered an Order with



respect to the appropriate netiand opt-in form on June 1, 2015. [Doc. 125]. Subsequently, on
May 31, 2016, the parties consented to the undesitpreall further proceedings. [Doc. 193].
The undersigned set a schedulirepference, but it was contindieso that the parties could
participate in mediation. [Doc. 197]. Theediation was unsuccessful, and the Court conducted
a scheduling conference withe parties on September 15, 201@oc. 203]. During the
scheduling conference, the parties stated that they had agreed to allow Defendants an additional
twenty-four (24) depositions.ld.]. The Court also set a hearittgaddress sample representation
and allowed the parties to file briefs regagithe appropriate sample representatidd.]. |

At the hearing, Plaintiffs proposed a sampdpresentation of two groups: (1) opt-in
Plaintiffs who worked as sales representataesne of Defendants’ four Tennessee resorts for
more than six months (Group 1); and (2) opt-irerRiffs who worked as sales representatives at
one of the Defendants’ four Terssee resorts for less than siomths (Group 2).[Doc. 215].
Through random sampling, Group 1 consisted of 35 representative fRgiodit of 139 opt-in
Plaintiffs), and Group 2 consesl of 13 Plaintiffs (oubf 25 opt-in Plaintiffs). [d.]. Thus, both
groups represented 25% and 568&ach group, respectivelyld]]. At the hearing, Defendants
argued that there should not be anygke representation in this cade.]. Defendants continued
that they should be permitted to tad@ch and every Plaintiffs’ depositiond.]. After hearing
from both parties, the Court limited discoverythie Plaintiffs’ representative sampling because it
appeared to be “fair and proportional to the sdedhe case” and would “minimize the burden of
Plaintiffs and their counsel wa still allowing the Defendastan opportunitfo depose these
alleged representative Plaintiffs to determine thalarity and ability to serve as representatives
and/or to determine if there is abgsis to their various defenseslitl.]. The Court continued:

Once the parties complete discovefyhe representative Plaintiffs,
if the Defendants contend that either the Plaintiffs’ claims or the



Defendants’ defenses are too distiar too individualized to permit
this subset of representative Plaintiffs to be used to establish a
collective class action and/or liability and/or damages, then
Defendants may move for either additional discovery beyond the
representative list and/or try éstablish class decertification.
[1d.]. Later, and because Defendants had earlier agrglethe Plaintiffs to take only twenty-four
additional depositions, Defendanimoved the Court to allow them to depose the remaining
members in the Plaintiffs’ sample represeotati The Court granted [Doc. 254] Defendants’
request.
On June 30, 2017, Defendants moved for decertification, which this Court denied [Doc.
362] on October 3, 201%. In its decision, the Court analyzéte three-factor test outlined in
O’Brien v. Ed Donnelly Enters. Inc575 F.3d 567, 584 (6th Cir. 2009brogated on other
grounds byCampbell-Ewald Co., v. Gomez, 136 S. &3 (2016), and found that Plaintiffs were
similarly situated to proceed to trial as a colkeetction. [Doc. 362]. With respect to Defendants’
arguments that the representative proof in this case was inadequate, the Court held that Plaintiffs
met their burden to proceed a<ollective action but whether Ri&iffs had actually presented
representative testimony bébility and damages ahe collective action waeserved for trial.
[Id. at 12].
As mentioned above, the case proceeded as a bench trial on October 10, 2017, and
continued through October 27, 2017. The Cawit summarize the testimony below.
I. EVIDENCE
Plaintiffs presented live testimony of tweniyx-witnesses. In@dition, they submitted the

deposition testimony of five Plaiffs and four defense witnesse [Doc. 414-1]. They also

submitted depositions of rebuttal withessesodD416]. Defendants presented live testimony of

! The Court notes that it grasdl both parties additional time brief the motion. [Docs.
226, 257, 282, and 301].



nine witnesses. They also designatedtytiivo depositions. [Doc. 351]. The Court will
summarize the live testimony beléw.

A. Plaintiffs’ Evidence

Due to the volume of the testimony and the nunabexhibits submitted at trial, the Court
will not separately summarize each individwaiknesses’ testimony. The Court will only
separately summarize the testimony of a feitnesses, such as the managers, who provided
background information. The Court will themsmarize the remaining testimony collectively by
location.

1. Kristen Creson

Kristen Creson (“Creson”) tefed that she was employealith Fairfield in 1999 and
stayed with Fairfield until it was purchadegWyndham in 2000 or 2002. [Doc. 378 at 11]. While
employed with Wyndham, she worked in seepositions, including positions in accounts
payable, contract processirgd quality assuranceld[ at 12]. In addion, she worked as an
inventory analysist in Orlando, Floridald]at 14].

Creson testified that in January 2004, she began working as the administration manager at
Wyndham’s Nashville location.ld. at 16]. This change in position was a promotidd.] [ She
testified that she wasgponsible for everything, such aslting maintenance, accounts payable
and receivables, and payrolld[at 16-17]. She was the highestdeof authority with respect to
administration. Id. at 17]. She worked as the admiratibn manager in Nashville from January

2004 through May 2013.1d. at 19]. She testified that sheft her position because Wyndham

2 Although the Court has reviewdite parties’ deposition designations, the Court will not
summarize the depositions. The Court will discuss the deposition designations in section Il to the
extent that they are relevamtthe Court’s analysis.
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asked her to leave, explaining that Wyndham tivasl of her complaining about payroll issues,
which turned out to be thssues in this case.ld[ at 20].

She explained the hierarchy in Nashville witlspect to sales: site vice president, site
director of sales, sales managarsl then sales representativekd. &t 21-22]. She stated that
prior to January 2009, sales represemgtiwere classified as exemptd.[at 26]. In January
2009, Wyndham reclassified its saleepresentatives, companywides, overtime eligible (i.e.,
non-exempt). Ifl.]. She believed this change was a result of a lawsuit that was filed in Las Vegas.
[1d.]. She explained that in January 2009, Wyndlsaanged its compensation plan, wherein sales
representatives received an hourly payspvertime, in addition to commissionid.[at 26-27].
The hourly pay was minimum wageld[at 28]. The minimum wge pay and the overtime pay
on the minimum wage was “recoverable” by Wyndharid. &t 29-30]. The overtime pay on
commissions, however, was “n@coverable” by Wyndhamld.]. Creson stated that she noticed
in the financial documents a new line itehodly after January 2009vhich was called “non-
recoverable overtime pay.1d. at 30]. Management did nkhow what the new line item meant,
but it was Creson’s job to determine its meanind. 4t 30-31]. She was able to determine that
this new line item was non-recovbla overtime commission payld[ at 31]. Creson explained
that “recoverable” means that Wyndham takesrtiinimum wage overtimpay back out of the
sales representatives’ commissiamsl that “non-recoverable”@ans that Wyndham does not take
the overtime pay back out of sales representite@mmissions, and it @uld go directly to the
employees in addition to their commissionkl. at 32].

Creson stated that upper manageat, including the site vice president, the director of
sales, and the director of rkating expressed concerns of having to pay overtime to sales

representatives because it adverséfigcted the net operating incomdd.[at 41-42]. Overtime



pay affected upper management's compensatian pécause the compensation plan included a
component for a net operating income bonud. gt 42]. Creson testified that the better bottom-
line performance at a site equaled a higher compensation for upper managétnent42]. In
order to handle this new overtime pay, Cresaiifted that upper management in Nashville
instructed everyone that salepmesentatives could not receiegertime and that they had to
manage their hours.d. at 46-47]. She explained that uppesnagement included the site Vice
President, Dave LaBelle, and the DirectorSafes, Jerry Prosise and Mike Carnedl. 4t 48].
Creson continued that when the classificatiosalés representativesas changed from exempt
to non-exempt, she was told to “doctor” timecatdsshow less than forty hours, and thus no
overtime worked, on the time recordsd. [at 34].

The sales managers were also told thatssapresentatives couttbt receive overtime.
Sales representatives were instructed to cloekhite they were with customers but to clock out
if they were not with customers, despite continuing to woldk. at 49, 51]. Sales representatives
were instructed to show under forty hours per weekd. 4t 51]. Creson stated that sales
representatives had hectic days,Dave LaBelle and Jerry Prosise told Creson it was her job to
ensure that sales representatives showed less than forty hours on the time recatds2][ She
was instructed to, and did, use WynTime tioctor” time cards in order to ensure Sales
Representatives showed less thartyfthours on their time records.Id]]. She stated that in
Nashville, it was her respondity and her staff’s responsiliy to “doctor” time. [Id. at 59]. She
explained that she used WynTime on a daily basis to input lunches on timecards and to clock sales
representatives out earlyld]l. She stated that she was instructed to, and did, whatever was
necessary to keep sales representativeg’ tenords showing under forty hours per weedd. dt

59-60]. She testified that she did not know \heetsales representatives actually took a lunch



break and that with respect to her edits, 90%hefn were done to keep sales representatives’
hours under forty and were not made as legitimate time etlitsat [60].

Creson testified that each monshe attended meetings with the site vice president and all
other department heads, such as site ntiagkeadministration, resort management, human
resources, training director, ane tuality assurance directotd.[at 32-33]. Sometimes, the area
Vice President, Dave LaBelle owld also attend the meeting$ld. at 33]. During these meetings,
each department head briefed issues and accomplishmiehts.Creson stated that she brought
timecards with her to these meetings to makepiiat to them that she needed signatures for the
corrections. Id. at 33-34]. She testified that the timetsshe brought to the meetings had been
doctored and that she brought them liove examples of missing signaturedd. [at 34]. She
testified that she refused to make timecardrrections” without thesales representatives’
signatures. Ifl.]. She stated that she wanted the help of the site managers to obtain the sales
representatives’ signaturedd.[at 34-35].

Creson testified that she grewetir of being the middle manld[ at 61]. She explained
that she became the middle man because when she attempted to obtain signatures on the edited
timecards from the sales representatives, they stated that the edited time was not ¢oirect. [
She directed them to talk to their sales managéd.]. [ Creson testified that she eventually
transferred the doctoring/editing of time recordsates managers because sales representatives
were not part of her staff and sales mansigbould have been editing the timéd.][

She testified that everyone knew this.(altering timecards) was happening at every level

because she sent emails on Tuesdays, Wednesdays, and Thutdday52]. She began sending

3 Creson testified that Dave LaBelle was proadoto area Vice President and that as area
Vice President, he was responsible for all Tennessee resorts (Nashville, Glade, and the Smokies).
[Doc. 378 at 44]. He was also responsibletif@ overall performance tfie Tennessee sites as
the area Vice President.



emails because sales representatives and sategyera did not care about details, and she was
tired of cleaning up their messld] at 53]. She explained thah Tuesdays, shdentified the
sales representatives who (1) had thirty-two hours or more, (2) had missing “punches,” or (3)
worked more than five hours per day without a recorded brédj.* [She put their names in an
email that she sent to the site vice presid the site In-House and Front-Line Sales
Representatives, the sales managers, and to tpmrate counterparts, Cordliller and Mellissa
Camper, the regional adnistrative directors. Ifl. at 53-54]. She sent these emails so that the
sales managers would be aware of the issudsthe timecards and they could then doctor/edit
the timecards identified. Id. at 54]. The subject line of the emails were
“WynTime/payroll/employee information for the week.1d]. She testified that she sent these
emails for years. I§l.]. She continued that Miller and Caarmever called anquired about the
emails. [d. at 57].

Creson testified that the emails were important because time was of the essence since sales
managers could make changes in Wymd during the current pay periodd[at 62]. Once the
pay period closed, however, saleanagers did not have accessnake WynTime changes, and
she would have to do it for themd]]. She stated that the pay period closed Friday at 8 a.m.,
eastern standard time, despite Nashwéeng located in central time zondd.[. If the managers
failed to reduce hours, then Creson made the eddg. [She tried to avoid having to make the
edits by sending the emails (discussed apwoxele the pay period was still activeld]. She
continued that the managers’ ediwere similar to the edits slhmade, including edits showing
three hour lunches or showing that a salesesapntative left earl\such as 1:00 p.m.ld. at 63].

She stated that some managers W@t lazy and just p@&a.m. to 5 p.m., or the exact same start

4 The Court notes that during the trial the ddipunches,” was used to describe entering
the time worked in the time clock.



and end time, to the minute every day and fesiif'You can’t get anyazier than that.” Ifl. at
63-64]. She continued that they (managamsl herself) had no choice but to edit sales
representatives’ time.ld. at 64]. She explaineddhthe site vice presaat and the director of
sales instructed her and the sales mandgezdit sales representatives’ timiel. at 65].

Creson further testified thatetdid not like falsifying timsheets and that she expressed
her concerns to Dave LaBelle because she had a good working relationship withdhii .6%-

66]. She also expressed concerns to Miller@achper and to Dottie Justice (who was either the
area Human Resource Officer or thgiomal Human Resource Officer)ld[ at 66]. She recalled
telling Justice that falsifying timesheetgss a “lawsuit waiting to happen.”Id[]. She also
expressed her concern during the sales meetingdestified that she viewed as the “squeaky
wheel.” [d.]. Creson stated that when she complained to LaBelle, Prosise, or Justice, “their
response was to blow [her] off.”Id[]. Creson was told the sales representatives needed to
“manage” their time and time records anthiéy cannot, Creson w&s “help” them. [d. at 66-

67].

Creson also testified thateslattended business unit meetings, where she would meet with
her counterparts from other resortCatrporate in Orlando, Floridald[ at 67]. She continued
that after one meeting, a few individuals wenditzner, including Pam Borger, the Administrative
Director in South Florida; utly Warren, the Administrative Dirextin Orlando; Amanda Pedigo,
the Administrative Director at the Glade; and Donna Parton, the Administrative Director at the
Smokies. Id. at 68-69]. Creson explained that dagridinner, they discussed as follows:

We all had our own individual polies of how we doctored the time
and how we went about getting situm@s and covering our tails. So
we just started bouncing ideas offeach other, who did what, how
they did it, and who they assignédo. Because we didn’'t have

time as admin directors to doatl the time, so we had to have
assistants that did some of our legwork for us.
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[Id. at 71]. Creson explained, “We ahared what we were doing.1d][].

Defendants did not cross examine Creson thns, did not challenge Creson’s testimony
on a single point. Nor did Defendants call DaaBelle, Corey Miller, Mellissa Camper, Dottie
Justice (or any of thendividuals that she had dinner with korida) as witnesses to rebut her
accusatory testimony regarding thiehowledge and instructions as to “doctoring” time sheets of
the sales representatives.

2. Testimony of David Nelon

David Nelon (“Nelon”) worked as a managedaas an In-House Sales Representative at
the Crossing during éhRecovery Period.

Nelon testified that he began working forifiald Communities, Inc., in July 1980. [Doc.
375 at 85-86]. Nelon stated that Fairfield Commaesitinc., changed its narweFairfield Resorts,
which then became part &yndic Corporation. Ifl. at 87]. Syndic Corpation split into four
companies that eventually became Wyndhala. at 87-88]. He retiretfom Wyndham in April
2014. [d. at 88]. Throughout his years employed Witliindham, he workedt various locations,
including Lake Lure, North Carolina, and ttveo locations in Sevierville, Tennessedd. fat 91,

99]. Nelon testified that he dlivery well at Wyndham, citing his status as a “Legend,” which
means he was given extra benefits by the camppmcluding invitations to attend President’s
Trips as a top sales representativiel. gt 99-102].

In 2009, Nelon testified that he left Lake Lure, North Carolina, and went to work at the
Smoky Mountains. Ifl. at 123]. He noted that he had wedkong hours at Lake Lure, but more
at the Crossing because it was “a machind’ dt 108]. He describeddtthree different types of
Sales Representatives: (1) Front-Line Sales é&gmitatives; (2) In-House Sales Representatives;

and (3) Discovery Sales Representativdsl. 4t 117-118]. He continued that it was the same
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selling process with all tee positions: meet with custens, close, and follow-up.Id. at 119,
122]. In-House Sales Representatives attemptedltdo people who aady owned timeshares.
[Id. at 118]. Front-Line Sales Representatives attedo sell to people who did not already own
a timeshare. Ifl. at 118, 120]. Discovery Sales Repreéa@ves attempted to sell a discovery
package to people who had declined an offer fiteerin-House Sales Representative or the Front-
Line Sales Representatived.[at 118]

Nelon continued that regarding the ReagvPeriod (October 21, 2010, to October 31,
2013), he was employed from October 21, 2010Qutg 19, 2012, he was employed as a manager
at Wyndham. Id. at 140]. He was employed as an In-House Sales Representative from July 19,
2012, to October 31, 2013d[ at 178].

Nelon testified that Wyndhailmegan requiring employees tack in and out “roughly” at
the end of 2009, while he was sémployed at Lake Lure.ld. at 126]. When Wyndham began
using the time clock, Wyndham instructed him tockl in when he arrived, clock out within six
hours, and then clock back and out during the day.Id] at 126-127]. Even though sales
representatives did not take breaks, they wegeired to show a bak on their timecard.ld. at
127]. When explaining why baks were not taken, Nelaadified that timeshare sales are
different than many other businesses “becaumére running and gunnin@s they say in the
office, all day long.” [d. at 128]. Nelon testified th#tere was no time for a breakd.]. Nelon
testified that taking lunch breallgd not start until sometime aft2013 and that immediately after
the instant lawsuit, several changes were madkjding not providing cstomers with the sales
representatives’ tlgphone numbers.Iq. at 128-29].

Nelon testified that as a manager he hadrnsure that sales representatives’ timecards

reflected a break before six hours and ensuretithacards did not show more than forty hours
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worked. [d. at 130-31]. With respect to breaks,Idfetestified that he would log in to the
computer and review his sales representativests) and if anyone had meothan six hours, he
would adjust the time to show a breakd.]] He testified that no onever mentioned that sales
representatives could receive overtime and tfggverybody would have been clocked in and
clocked out and we wouldn't beere today if we knew #i there was overtime.”ld. at 131]. He
testified that he adjustl his sales representatives’ hourseapiired every Thursday before the
timecards were turned in on Friday mornings. [IH¢ testified that no one ever explained that
sales representatives were legally entitleduwertime based upon conssion rates for all hours
worked over forty. Id. at 133]. He testified &t as a manager, it washesponsibility to ensure
that the time records of the sales representatives stayed under forty hours and that the actual
number of hours actually workeslere not reflected on the tingheets because they “had no
relevance.” Id. at 134]. He continued that the salgsresentatives who he supervised were all
actually working in excess of fgrihours per week but that he svmstructed by management to
adjust their timecards and to so by Thursday night.ld].  Accordingly, their actual time
worked was not reflected on their timesheets.

Nelon testified that the sales representatives had a hard time remembering to clock in and
out because there was no incentive to do kb.af 140-41]. He statdat he was not sure how
it worked at other locations, but he received emails on occasion from Amanda Hill, the
commissions analyst, asking hitm obtain a sales representats signature on the WynTime
sheet, which showed that theurs had beealtered. [d. at 141, 48]. Heexplained that the
company did not care about the actual break &mkng as the timecards reflected a breddk. [
at 141-42]. In addition, he statduht corporate did not care abdle time of arrival reflected on

a timecard, as long as there was some arrival time refledefl. He stated, “They explained it
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was about liability.” [d. at 142]. He continued that theresnamply no attempt to be accurate.
[1d. at 179].

Nelon testified that all managers had acces#/yoTime, the computer program used to
document hours.Id. at 141, 143]. As an example of htmurs were altered, Nelon identified
an email from Amanda Hill requesting Jim Aceand John Geissberger’'s approval to insert
breaks for sales representatives’ timecardsshowed more than six hours a dag. 4t 147, Ex.
930]. With respect to Jessterce, there were no hours on his timecard, so Hill requested
permission to alter his timecard to show that heked from 8 a.m. to 5 p.m. for five daydd.[
at 149, Ex. 930]. Geissbergessponded within seven minutes, stating, “Approvedd’ 4t 156,

Ex. 930]. Nelon stated that thisan example of similar emailsat he received from Hill. Id.

at 155]. He stated &h Geissberger was therBctor of Sales for In-buse Sales Representatives
and that Jim Acee was the Director of Sales for Front-Line Sales Representédivas195, 157-
158]. In addition, Nelon testifiethat the sales representativesntified in the email did not
usually take lunch breaks and that he (Nelon)ndiiconfirm with the sales representatives that
the alterations to their timecards were correfd. t 150-52, 156].

Nelon explained that it was the sales repnégtives’ responsibility to clock in and out
sometime during the day and to make surettiat reflected a break on their timecardil. t
153]. It was the managers’ responsibility to deuttheck the sales representatives’ timecards and
that it was Amanda Hill's responsibility to doubleechk the managers to ensure that the timecards
were completed before Thursdayd.]. Nelon stated that wittespect to employees who needed
a lunch break, Hill usually just inserted a break for those sales representatives from 11:00 a.m., to
11:30 a.m., and that she adjusted other timecardsflect an arrival time of 8:00 a.m., and a

departure time at 1:00 p.mid]]. After the changes were made, Nelon stated that he was required
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to obtain the specific sales representativegnaiure on a Missed/Chged Punch Notification

Form (“Punch Form”) and that the PunEbrm was then placed into a bindetd.[at 163]. A

Punch Form shows the date and the time that was changed and an “explanation” or reason for the
change. Id.]. Nelon testified that, normally, th@anation provided on the Punch Form was
“forgot.” [Id.] The explanation on the Punch Formswesually completed by the manager, and

the explanation provided was normally fictitiousd.]. Nelon testified to receiving a number of
emails from Hill, wherein Hill adjusted timeards and instructed him to obtain the sales
representative’s signaeion the Punch Formld[ at 159-68, Ex. 976]. Nelon continued that the
sales representatives’ time as reflectethenxcompany’s records is “all bogusfd.[at 168].

Nelon testified that Geissberger instructed him to make sure that breaks were reflected in
WynTime and sales representatives’ hours shaere no more than forty in WynTimdd| at
170-71]. Geissberger stated that the canypwvas no longer going to pay overtimé.][ Other
managers said the same, including Larry Whateylasa Jarvis, who were both senior managers.
[Id. at 172-74]. Nelon testified that he sveonstantly changing time recorddd. [at 177]. He
continued that all managers “vegiaught to do #tnsame by the same people in the same wiay.” [
at 178]. He clarified tht as a manager, he was aware sh#és representatives’ time records did
not accurately reflect the time that they actuallyked and that he did not think it mattered since
“they were not going to get paid on it omgpensated or benefited by it at allltl.[at 180]. Nelon
stated that for example, withggect to Ronald Banks, he (Nelatpcked him in at 5:00 p.m., and
then realized that he (Banks) was close to/fodurs, so he clocked Bls out at 5:12 p.m.Id.
at 216-17. [Ex. 1619A]. Nelon continued thtatvas his specific responsibility as Banks’s
supervisor to alter his timeld[ at 217]. Nelon testified to othexamples of altering time cards,

similar to the above alterationdd[at 218-228, Ex. 1619B, 1619C, 1622622B]. For instance,
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on Terry McGlothin’s Punch Form, [Ex. 1622A], the reason provided was, “Forgot was too busy!”
Nelon stated that this meant that McGlatinas on a table or oah a tour, working. Ifl. at 226].
The other Punch Form for Terry McGlothin, [Ex. 1622], stated, “Busigl’, Ex. 1622B]. Nelon
clocked out sales representativegen though he knew that at thiate they were still working.
[Id. at 218-223].
Nelon testified that TerrilcGlothin was on his teamld. at 259]. Nelon stated that there

was a situation with McGlothi not having insurance coverafar a medical issue. Id.].
Apparently, this was due to his time recombt showing enough hours worked to qualify for
coverage. If. at 259-61] John Geissberger spoke with tmanagers and the employees and
stated, “Look, make sure, when you clock in and-ewe’ve got to make surihat you're having
at least 30 hours show upon the clockltl.]] Nelon stated thatohn Geissberger sent him an
email on July 19, 2013, stating as follows:

You are responsible for doing youfsyntime clocking in and out,

as well as keeping up with how many hours you have each week.

You must have an average3ff hours a week or 1250 hours ina 12

month time frame, if you have legen that you would not have full

support of the wyndham programs.e&e respon[d] to this email.
[Ex. 658]. Nelon responded, “I ivkeep track,” and testified &t Geissberger was aware that
sales representatives were working many hours atdhé clocking in and out was fictitioudd [
at 258-59]. He explained that Geissberger wasagxph in this email, “If you want to keep your
insurance, you better show up thiat clock—at least 30 hoursathshow up on the clock.”ld. at
260].

Nelon testified that the hours on his owndgards were not accurate and that he worked

more hours than they reflectedd.[at 375 at 182-83, Ex. 387]. &ddition, he testified that the

hours on his earnings statements were also incoriecat [L87-88, Ex. 60]. When asked whether
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Wyndham'’s time records during the Recoveryidte which reflected Nelon averaged 29.4 hours
per week, were accurate, Nelon testifibat the average was incorredd. pt 202-03, Ex. 3245].
He continued that during his time at Wyndham, a@emianager or the director of sales reviewed
different policies and that he had to acknowlettge: they reviewed ghpolicies with him Id. at
205]. Nelon testified that there veemany times that he was instred to sign a document or face
disciplinary action. Ip. at 206].

As mentioned above, Nelon was also larHouse Sales Representative during the
Recovery Period[ld. at 118]. He stated that every day themagers and the sales representatives
had a meeting. Id. at 175]. In additionpart of his duties as an-louse Sales Representative
was to “run tours.” If. at 108-110]. A “tour” simply refer® visiting a unit and attempting to
arrange an appointment with timmeshare owner at the officdd[ at 110-11]. Nelon testified
that it would take approximately dmour to two hours for each tourld] at 109]. Tour sheets,
which included the owner’'s name, room numbed account number, were distributed in the
morning. [d. at 110]. Before taking a tour, Nelon testif that he reviewetthe owner’s timeshare
history to give him an idea oféhvacations that the owner likestédke and whether the owner was
losing any points. Ifl. at 112]. He also obtained a patkhat the marketers put together,
brochures of activitiem the area, atha gift Wyndham provided.Id.]. The goal of the tour is to
schedule an appointment to come back to the officeaf113]° The length of tours varied from
twenty minutes to several hourdd.]. A meeting with the ownerig the unit is called “setting
the hook.” [d.]. Nelon testified that he conductddee to four tours per dayld[ at 246]. He

stated that once an appointment was set, a sgfessentative receiveahother tour or if the

5> The follow-up appointment was commoméferred to as a “continuance.”
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appointment was immediately after the visit te timit, the sales repregative would continue
with the appointment.ld. at 238].

Nelon testified that tours were set in waves, which meant that the marketers scheduled the
tours at different times. 1d. at 249]. In between tours, salepresentatives continued working,
such as making telephone calls, preparing for tixé aeey, and discussing work with other sales
representatives.ld. at 249-50]. The ideal situation is farsales representative to conduct a tour
in the morning and schedule an appointment wish tistomer and then come back to the office
for an appointment that was set from the previous diay]. [

With respect to closing a conttaNelon testified that when a contract was entered into the
system, the paperwork would be put intoacktfor the quality assance departmentld. at 253].

The quality assurance officer would review the paperwork for approximately thirty minutes and
then met with the customers witlethales representative preseid.][ Once the customer signed
the paperwork, the quality assurance officer ttdak paperwork to theontracts department to
make copies. Ifl. at 254]. The quality assurance officer came back to the office to answer
guestions about ownership and thiea sales representative escotadtomers back to the office
area. [d.]. The sales representative also escortecttistomer to his/her car and later completed
a follow-up sheet. Ifl. at 255]. Nelon testified thatabk-enders and front-enders were both
required to stay and close the dedd. &t 258]° Nelon identified an email dated July 11, 2012,
from John Geissberger to Nelon and sevetiar individuals thastated as follows:

All,

| have said this over and over both reps must stay for the closing!
Any rep that is not on site atehime of the closing will be on

¢ The Court notes that sometimes two salesastatives closed a deal: front-enders and
back-enders. Front-enders worked with the custsrn the beginning of the process, and back-
enders assisted front-end@mn closing the deals.
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overage all day on themext work day with a coaching note in their
file!

Any manger letting this happeriliiget a coaching note as well.
End of story.
[Id., Ex. 1046].

Nelon testified that the closing processaarrage took approximately an hour and fifteen
minutes. [d. at 255]. Nelon further testified that tkewere times that he was not clocked in
during a closing. Ifl. at 255-56, Ex. 3236]. With respect to Exbit 3236, Nelon testified that
the entries in blue describe sitioais that he or his manager died him out before the closing of
the contract was completedd[at 256-57]. He stated that thellow entries indicate that he was
not clocked in. Id. at 252]. The red entries indicate sitaas where he closed a contract but he
did not clock in at all that day.Id. at 255].

Nelon stated that during the Recovery 8#rias a sales representative, he worked
approximately fifty to sixty hours per week, whidid not include the timéat he spent working
away from the premisesld] at 228-29]. For instance, he wasjuired to follow up with owners
or present owners with a certificdte an extra week’s vacationld[ at 229, 232-33]. He also
participated in platinum apgciation weekends, wherein Wyndhavould invite existing owners
to the resort. Ifl. at 230]. He stated that all sales repngatives were requirdd send letters to
customers and provide customers with their gaais cell phone number so that customers could
contact them after hoursld[ at 232]. Nelon further identdd an email dated January 17, 2012,
that he sent to Matthewh@dak, the senior Sales Managed Nelon’s supervisorld. at 234-36,

Ex. 1024]. The email is entitled, “Commitmenebting,” and Nelon explaed that they had a

" The Court observes that Exhibit 3236 was Usee majority of Plaintiffs’ testimony.
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meeting to discuss th@ans for the year. Id. at 234]. The email state®Every night do your
home work,” which Nelon stated means tadéetters and call owng every night. If. at 236].

Nelon also testified that sales representatives would participate in nightihet 237-
38]. He explained thaypically many owners chedk after 4:00 p.m. Ifl. at 237]. When owners
checked in, a marketer would tee owner know that a sales regnestive would visit the unit in
thirty minutes to an hour to check on the @amtl answer questions atbdis/her ownership.Id.].

The sales representative wavegi a tour sheet with the owrs information, and the sales
representative visited the unit to attempt to schedule an appointment with the ddipeiSdles
representatives attempted to schedule these appointments immyeaftatelisiting the unit or the
following day. [d. at 238]. The sales reggentative tried to schedule the appointment at times
that the sales representative diot have a tour or i sales representative was working with a
back-ender, the sales representative wouldotischedule the appointmewhen the back-ender
was also free. Idl.].

Nelon testified that he usually began higkday at 7:30 a.m., and stopped his workday at
roughly between 5:30 p.m. and 8:30 p.nd. it 239]. He continued, however, that there were
occasions where he went home but continued workitdy]. [He testified tht he spent roughly
twelve hours per week makingldéphone calls, writing lettersand participating in party
appreciation weekends and nightlineld. [at 249-50]. The average mber of hours that he
testified to above did not includbese additional twelve hoursld]at 240]. He explained that
he arrived at that estimate by cdéting his arrival time at 7:30ra., and his departure time, which
was normally 5:30 p.m., to 8:30 p.m., on a daily badd. at 241]. He stated that his wife quit

cooking supper because they newere able to eat togetherd].
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Nelon testified that sales seedto slow down in January taihe amount of time and effort
put into making a sale and following op sales did not change at alld.[at 243]. Nelon stated
that in January and February)esarepresentatives reviewedldbur sheets and called owners
using their notes from the tour sheetsld. [at 243-44]. In additin, sales representatives
participated in road shows where they visitestagrants and hotels and invited owners back to
the hotels and restaurantsld.[at 244]. Finally, Nelon tesiégd that a day involving tours,
telephone calls, and follow-ups was a typical kdary for all the sales peesentatives that he
worked with and that he supervisedd. fat 261].

On cross examination, Nelon testified thates representativdsought it was a waste of
time to clock in and out because Wyndham recoupecourly wage that sales representatives
received. [d. at 263-64]. He stated thiag never told sales represdiv@that someone else could
clock them in and out.ld. at 268]. He continued that noe@oomplained that his/her time was
not recorded correctly.ld.]. In addition, he idetified a few of his earnim statements wherein he
was paid overtime.ld. at 284, Ex. 60]. Further, Nelon tdéied that he signed several documents,
including the Salesperson Aggment, the Business Priplgs, Employee Policy Handbook,
Timekeeping and Overtime Policy. [Doc. 3771at16, Ex. 4023A-C, 4035]. In addition, Nelon
identified his W2 statements, reflectingetiamounts that he earned at Wyndham during the
Recovery Period. Id. at 18, Ex. 4037].

The Court notes that Nelon’s testimony nelyag John Geissberger, Amanda Hill, Lisa
Jarvis, and Larry Whaley was not impeached wene these individuals ever called witnesses by

Defendants.
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3. Testimony of Jeff Cross
Jeff Cross (“Cross”) testified thae worked as a manager agla sales representative at
the Glade. Cross stated that he currently wdok Wyndham as a Senior Sales Associate at the
Glade. [Doc. 383 at 150]. He began watkior Wyndham in the 1980s when the company was
named Fairfield. Ifl.]. He left the company “for a while” and came back in April 200@.].[
He testified to the following das of employment with Wyndha along with his positions:
e May 2010 to August 2010, he was an In-House Sales Manager;
e August 2010 to September 2011, he was the Senior Sales Manager;
e September 2011 to August 2012, hesvasselling manager; and
e August 2012 to January 2013, he was ri@eSales Representative.
[Id. at 151-52]. He toola leave of absence in January 2@h8l came back in April 2013 as a
Senior Sales Representative,igfhis his current position.ld. at 152]. As the In-House Sales
Manager, his duty was to manage the team oesgmtatives and to drivevenue for the siteld.
at 153]. As the Senior Sales Manager, he wabkange of all the sales managers, making sure that
they managed the teams and drowertfsults on the sales floold.] He testified that the senior
sales manager position is the equivalent of tihecthbr of sales position at the other locations.
During that time, he supervised In-Housesdivery, and Front-Line Sales Managetd.].[
Cross testified that in 29, when Wyndham began using adiolock, he was an In-House
Sales Representativéd| at 156]. He testified that managémstructed the saserepresentatives
that their timecard must reflect a lunch breagardless whether a lunch break was takésh] [
In addition, managers stated that sales represezgatould not be clocked in while they were not
on tour and that no one could receive over forty hourtd.]. [ Management told sales

representatives the above during sales meetings every morkdngt 157]. With respect to how
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sales representatives were paid, Cross testifieditbptvere told by management that they would
be paid a minimum wage upon clocking in, which had to be paid bdd. He testified,
“Obviously, the more time you spent on the clatle more money you had to pay backld.||
They were never told overtime would be paid on commissidils. [He continued that he was
instructed to clock out andntinue working by managersld| at 158].

Cross testified that when he was a managendseinstructed, and thusstructed his sales
representatives, to clock oamd continue working.ld. at 159]. He instructed them to clock out
while they were not on tour, evétough they were not allowed t@ke the site and they continued
working on other mattersid.]. When asked why he instructe sales representatives to clock
out and continue working, he testi, “Because we were told — and | was told — to tell them that
they had to pay that money back. And the faat it was affecting bonus hurdles, it affected the
bottom line, the profit of thatite, the NOI, it was a chain reaction to everythindd: &t 159-60].

Cross continued that as a manager, deeived daily emails from Camille Combs, the
Human Resource Represdiva for the Glade. Ifl. at 160-61]. The emails included information
regarding sales representatives’ timecard esjtirecluding whether they were missing a punch,
whether they were approaching thirty-two hoursybether they had made a sale while they were
not clocked in. Id. at 161]. Cross stated that if desarepresentative was approaching 32 to 38
hours, he/she was instructed toal out and continue workingldf]. Combs sent these emails
to the in-house manager, the front-line manatlper discovery manager, and the senior manager.
[1d.]. If there was no senior manager, she sliememail to the director of saledd.[at 162]. She
also sent the email to the site vice presidehip was Pat Burk at the time and then later Mike
Carneal. I[d. at 161-62]. Cross testified that healnd conversations between Combs and Carneal

about altering sales representatives’ time in the computer instructing her that no one gets overtime
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and to keep the time under forty hoursl. it 162]. Cross testified that he did not complain about
working off the clock because he understoodt tbvertime would just be paid back in
commissions. Ifl. at 165]. He stated that he would not have worked off the clock if he would
have known that was entitléd overtime on commissionld] at 165-66].

Cross continued that overtimesgtly affected the bottom-linegdit, which in turn affected
each manager’s bonus hurdle and the vice presidém’sgnior vice president’s, and the area vice
president’s pay.Ifl. at 167]. Cross stated that he hediak President Mike Carneal and the area
supervisor at that time, Dave LaBelle, disdus® overtime incurred wouldffect the profit of the
site. [d. at 168].

Cross testified that his hours reflectednimearnings statements were a jole. gt 183,

Ex. 1682, 1685, 1687]. Cross testified that he isterstly worked seventy plus hours in a
workweek during the Recovery Periodd.[at 168]. He stated that he typically arrived at work at
7:00 a.m., and worked ten to twelve hourkl. t 169]. He continuethat when Mike Carneal
became Vice President, he (Carneal) had dnirfaall day” policy, meaning that every sales
representative was there all the timedd.][ In addition, at the Glade, sales representatives
participated in “late night,” whit means that they visited units @hguests checked in about 5:00
p.m. [d. at 170]. Cross testified th#te sales represetite tried to “hook” the guest to come
straight back to the offe or the next morning.ld.]. Cross stated thatdte night” ypically ran
until 9:00 p.m. [d.]. In addition, Cross stated that the sales representatives consistently worked
“six-ones,” meaning a sales representatinaked six days andias off one day. Ifl. at 171].
Cross continued that he personally worked sk seven days per week all the time, once working

three weeks straight thiout a day off. 1d.]
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Cross testified that he worked on his daffsand that he would work “continuances” on
his days off. [d. at 172-73]. He explained that a “continaa” means when a sales representative
is able to schedule a sales presentation with thicwer after visiting with the customer in his/her
unit. [Id. at 173]. He also came in on hisydaff to work his hero tour.Id.].% In addition, Cross
testified that he also perfmed work when he got home, such as making telephone chllg. [
He further testified that there wan off season at the Glade fromulay to February but that he
did not work less hours.Id. at 175-76]. He explained that el not work fewer hours because
he participated in dinner parties and pargekends and Wyndham dit replace people who
“fall by the wayside” until the first of March.Id. at 176]. He also traveled during this time for
road shows to other states, which were week long tridsat{176-77].

On cross examination, Cross acknowledged that he was paid overtime on several occasions
when some cards “got through” and he waghe clock for over forty hours.Id[ at 190-92, Ex.
1687]. In addition, Cross lawowledged that one Punch Foreflected sixty-three hours of
work. [Id. at 198, Ex. 4654A]. Cross further ackredged that he signed several Wyndham
documents, including Salesperson Agreemdusiness Principles, Employee Policy Handbook,
Timekeeping and Overtime Policy, and the Standards of Performance Agreement, Sales
Representative. Id. at 192-93, Ex. 4649A-G]. Cross alsstiked that he gined the Ownership
iPad Acknowledgment, which states that he weglired to obta prior authorization from his
manager before using the iPad for work-related iets/to work from home or to work overtime
hours. [d. at 194-95, Ex. 4649G]. FingllCross identified his eamgs as reflected on his W2

statements from 2012 to 2013Id.[at 195, Ex. 4655A].

8 The Court learned that a “hero tour” mearat #h sales representative made a sale the
previous day and is the firsales representative to reaei tour the following day.
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The Court notes that Cross’s testimony rdgey Camille Combs, Mike Carneal, Dave
LaBelle was not impeached, nor were tleegr called as witnesses by Defendants.

4, Other Testimony

The Court will now turn to the non-managgiiestimony. Although the testimony did not
vary by location, the Court finds the most logiway to summarize the voluminous testimony is
to do so by location.

Plaintiffs presented live témony of twenty-five PlaintiffS. Out of those twenty-five
Plaintiffs, two Plaintiffs worked in Nashville: Michael Pierce, Sr., and Alana Chefjurther,
three Plaintiffs worked at the Gladaeff Cross, Danny Chappell, and Jimmy Dixén.The
remaining Plaintiffs worked at either the Croggithe Lodge, or both: dees Abbott, Kisa Abbott,
Claudia Bogardus, James Campbell, Danny Chapgpedls Cooper, Brenda Davis, James Dodson,
Belinda Drew, Thomas Garrett, Lee Johnson, Pelagee, David Nelon, Jesse Pierce, Michael
Pierce, Sr., Tony Siler, Rebecca Slone, Bobbyliggsl, Bryan Tesh, Craig Thrift, and Angela
Woods.

a. Nashville

As mentioned above, Alana Cheij (“Cheij”) almlichael Pierce, Sr., (“Pierce, Sr.”) worked
at the Nashwville location duringegtRecovery Period. Because Pierce, Sr., worked primarily at the
Crossing, the Court will nahclude his testimony ithis section. Chel testimony is summarized

as follows:

® The only non-party witness thataiitiffs called was Kristen Creson.

10 The Court observes that during the Recgweeriod, Michael Pierce, Sr., worked for
only a few months in Nashville andimarily worked at the Crossing.

11 The Court observes that Danny Chappellyambrked for a few months at the Glade
(April 2013 to September 2013) andnked primarily at the Crossirgduring the Recovery Period.
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Cheij was hired in the Spring of 2011 and worksd Front-Line Sales Representative for
a few months and then became an In-House Sal@esentative. [Doc. 37& 59]. She testified
that the jobs were similar but as an In-HousleSRepresentative, she sold to people who already
owned timesharesld. at 64]. Cheij testified that she svold she was not permitted to be on the
clock for over forty hours. I§l. at 61-62]. Cheij stated th@twas her In-House Sales Managers,
Eric Florek and Twila Higgins, told her not ¢tock in for more than forty hours a weekd.[at
63-65]. Cheij continued that Florekade it very clear that sales representatives were not allowed
to be “clocked in” for over forty hours but “not that we weren’t to work over 40 houtd.”af
63]. She was told there was no overtime polidg. &t 62]. She testified sales representatives
were verbally reprimanded if they went over forty houtd. gt 82]. Cheij tstified to a number
of ways that Wyndham implemented this policy. For example, she was required to reflect lunch
breaks on her timecard, despite not taking a lunch brédkat[65]. She waalso instructed by
her managers if she was getting to close to 40 htmecéock out and not to clock in during certain
times or events, such as in between tours, dinner parties, or nighitinat §9-85]. She was told
by Florek that she was required to stayatk, on the property, even if clocked outd.[at 83].
Cheij explained that in betwednours, she performed other respbiigies, such as referrals,
checking on other customers, answeringaals, or waiting for the next tour.ld[ at 85]. She
further testified that her work hours were redubgder managers on the computer and that she
was required to complete Punch Forms when her managers changed herldoat80]. With
respect the Punch Forms and timecards, Cheij tektifes they do not accurately reflect her actual
hours at work and that sheddnot recognize her signature anfew of the Punch Forms and
timecards. If. at 99-100; Ex. 1905]. In addition, she stated that her managers brought her blank

Punch Forms for her to signld[ at 91-92]. Cheij testified thahe was not aware that she was
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entitled to overtime pay thaould not be recouped.ld] at 80]. Further, she testified that her
timecards do not accurately reflect her houtd. gt 91].

Cheij testified that she condudt&ours,” which simply means sales presentation. A tour
could last several hours. Cheintmued that after srmompleted a tour, the stomer would either
purchase or decline to purchaskl. it 72]. If the person wantéd purchase, she would write-up
the proposal.Ifl.]. The contracts department would thepeyhe real estatontract, which could
take a while because there was a significant amount of paperwhitkat 72-73]. In addition,
the sales representative had to wait histher for the contract to be printedld[at 73]. After
the contract was printed, the sales representa@ited on the quality aarance departmentd][].

The quality assurance department actually conduttte real estate closing and facilitated the
signing of all the paperwork.ld.]. The quality assurance officand the sales representative
discussed background information and the reagtysthe customers decided to purchadd.].[
The customers then met with the quality assuraffiteer and the sales representative to sign all
the closing documentsld| at 73-74]. Once all the paperwanias signed, the sales representative
provided copies to the customers avalked them to their vehicleld. at 74].

Cheij testified that she was required to sfayugh the closing in case the customer had
any questions. The time it took task a contract varied from two urs to four or five hours.
She stated that it dependedlmw many other sales were ocang; meaning that the contracts
department or quality assurance department wealy busy. She stated that each day was
different, but on average, she had about four tourslge She testified &t she closed contracts
while not clocked in. Ifl. at 110, Ex. 3236]. In one example gjltlosed five ontracts, despite

her timecard reflecting that she was naickkd in the entire day. [Ex. 3236].
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Cheij testified that she also participated in dinner parties, which were simply sales
presentations that occur over dinneld. pt 84]. Sometimes she would not clock in for dinner
parties. [d.]. Cheij testified that her managers, FloaekHiggins, instructedher to not clock in
and that dinner parties lasted approximately four houds.af 83-84].

Further, Cheij testified that she also partiogghin nightlines. Nigtihes occur when sales
representatives were assigned a tohen a guest checked in to the resort. Nightlines generally
began at 4:00 p.m., and concluded when guesbpet arriving at the regpapproximately 9:00
p.m. or 10:00 p.m. Cheij worked nigh#is about one or two times per week.

Cheij also participated in party weekend€heij explained that party weekends were
special promotions where Wyndham invited peoplst&y at the resort fdree in exchange for
attending a sales presentatiohd. pt 67]. Cheij explained th#ttese occurred one or two times
per month. Id.].

Cheij testified that she worked between fivaitodays per week both as a Front-Line Sales
Representative and as an lot$e Sales Representatived. fat 69]. She testified that she had
one day off but often she cameoin her days off as wellld. at 70]. For example, Cheij explained
that she came in on her day off if a sales ptesien from the previouday was continued, but if
she was close to forty hoursestlid not record her time.ld[]. She stated that guests were there
to enjoy their vacation, so sometimes they hadspéard they would return the next day to finish
the sales presentationd.].

In addition, Cheij testified &t she worked from homdd| at 86-87]. Cheij explained that
she received telephone calls and emails from customers with questions or concer@s87].
Cheij explained that her managers knew thatwbrked from home because she discussed her

work with them the next day.ld. at 88]. She did not recordetime that she spent performing
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work at home because it was her understandingti®tvas not supposed to record that tinhg. [
at 88-89]. Cheij stated that she averaged afiityfive hours per week but that average did not
include the time that she performed work at honhe. aft 88]. She further stated that she received
about four to five telephone calls each week aad tthey would last from thirty minutes to an
hour. [d. at 87]. In addition, she spent a couple of hours each week responding to dohaalls. [
87-88]. It was her understanding that she was not supposed to record the time worked at home.
[Id. at 88-89].

Cheij testified that she complained about working off the cloick.af 104]. She scheduled
a meeting with human resources, but the meetimgmeok place. Instead, she was called to meet
with Dennis Moore, the Déctor of Sales. Il. at 106]. Jonas Weather, the Director of Quality
Assurance, was also attendance, along with tieiman resource officerld. at 107-08]. During
the meeting, Cheij stated that she was working all these hours and not getting paiddoait. [
107]. She testified that no omesponded to her statemenid.] She requested that she be
transferred to the quality assurance department, and she was permitted to triahsfiet 08-09].
She stated that when she worked with thaliuassurance department, she was paid hourly
because she no longer received commissiddsat{109]. Cheij resigned from the company when
she moved to Florida.ld. at 111].

On cross examination, Cheij acknowledgeat thuring her deposition, she could not recall
the amount of time she spent working from hand the number of tosishe took each dayld|
at 116]. In addition, she acknowledged that dunegdeposition, she testified she clocked out to
take a lunch break once or twice a week during her employmienat [L17]. Cheijj testified that
there were numerous times treite was paid overtime.ld[]]. Cheij also acknowledged her

signature on several Wyndham documents,utliolg a Salesperson Agreement, Business
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Principles, Standards of Performance, Theeping and Overtime Policy Acknowledgment, the
Employee Policy Handbook Acknowledgment Forital. it 124, 133-36, Ex. 3484A, 3494, 3501,
3496, 3497]. Finally, Cheij identified her earningseftected on her W2 statements for 2011 and
2012. [d. at 136-37, Ex. 3490].

The Court notes that Cheij's testimonygaeding Eric Florek, Twila Higgins, Dennis
Moore, and Jonas Weather was not impeachedyeis they called as witnesses by Defendant.

b. Glade

Three Plaintiffs testified that they workatlthe Glade during the Recovery Period: Danny
Chappell, Jimmy Dixon, and Jeff Cross. The G@bais summarized Jeff Cross’s testimony above
and will not repeat it trein. With respect to Chappell, he worked primarily at the Crossing and
only a few months (April 2013 to September 2013hatGlade. Therefer the Court will only
summarize Dixon’s testimony belo\.

Dixon testified that he initially worked askaont-Line Sales Representative at the Glade
but later became an In-House Sales Represent&@nles representatives were paid an hourly rate
and a commission, but the hourlyypaas recouped once a sale waasde. [Doc. 386 at 10-11].

He stated that overtime pavas also recouped.Id[]. Dixon testified that he was told to manage

his hours to ensure that his hours wieréy or less during the workweekld[ at 11-12]. He was

never told that he was legally entitled to overtime pdg.].[ He testified that, to the contrary,
during the first few weeks as a sales representative, he accumulated overtime, but the human

resource representative and his team manalgehita that Wyndham does not pay overtimél. |

2. The Court observes that ttestimony of Danny Chappell, Jimmy Dixon, and Jeff Cross
was consistent, especially with respect to leihg allowed to recordver forty hours despite
working more than forty hours and that sales mgarmaltered their timecards to show less than
forty hours.
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at 12]. He continued that they adjustedthiee so that it would not reflect overtimeld.]. His
Sales Manager was Jeff Hughes and the HumaoluRee Representativeas Camille Combs.
[1d.].13

Dixon continued that as a Fronire Sales Representative, thstl@ur began at 2:00 p.m.,
and that as an In-House Sales Representdtie last tour began at 3:00 p.rd. pt 13]. Hughes
instructed Dixon to clock out if Dixon was not on toud.]. Hughes also directed Dixon to clock
out but continue working. Id. at 14]. He testified that iteer his timecards, nor his earnings
statements, accurately reflected the actual number of houredvedch week at Wyndhamd [
at 17-18, Ex. 1701, Ex. 1699, Ex. 1703]. He continuatttiey do not accurately reflect his actual
hours because team managers helped monitor teetdinmake sure salespresentatives did not
exceed forty hours per weekd[at 18]. Team managers instredtsales representatives to clock
out and to stay on site whieaiting for the next tour. I4l.].

Dixon testified that Punch Forms were giversédes representatives to make adjustments
to their timecards. I¢l. at 19]. Dixon testified, “For examplé,we were supposed to be taking
lunch, say from 11:30 to noon and were on a table running a towe would work through that.
And then sometimes before the end of the paryod, Combs would bring the documents to our
team managers and we would sign the adjustmerkeep our time under its appropriate level.”
[Id. at 19-20]. He stated that the adjustméuais to be made by Combs or the team manager. [
at 20]. The explanation on the Punch Form uswsaitited, “I forgot,” but that was not an accurate
explanation. Id. at 21]. Punch Forms were used to get time under forty hoar. [

Dixon testified that he averaged fifty-five hoyer week and that he worked five to seven

days per week. Id. at 22]. Dixon stated that once a saigs closed, he was required to follow-

13 Chappell testified that Jeff Hughes was his ng@navhen he worked at the Glade. [Doc.
383 at 32].
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up with the client by letters, pasirds, or telephone callsld] at 24]. Sales representatives were
required to stay on site during dliegs and were required to walketielient to his/her car. Id. at
24-25]. Dixon stated that he closazhtracts while he was not clocked ind.[at 25, Ex. 3236].

Dixon testified that he participated in ntahes, which was when a sales representative
was assigned a guest when the guest checkedtlinat R6]. He testified that nightlines began at
4:00 p.m., or 5:00 p.m., and he participated in nightlines about three times per nhardi 26-
27]. He also participated in dinngaurties two or three times a montld. [at 28]. During a dinner
party, he met his clients for dinner at one ofré&aurants on-site and then the next morning, he
met them for breakfashd a sales presentationid.[at 27]. In addition, hearticipated in road
shows, wherein he traveled oube Midwest and the North.Id at 28]. He participated in road
shows during the second week in December but came back for Christichds.HE left again
after the first of the year and traveled until mid-Janualg.]. [ He did not clock in for nightline
or for dinner parties. I{. at 28-29]. With respect to roathows, there were manual timesheets,
but everyone recorded the same time because the manager controlled the timkshae29][

He continued that the sales representatives rectngeshme time and that at the end of the trip,
it was presented to the sales representatives for their signakdije. The timecards, however,
were not accurate.ld.].

Dixon continued that there was an off-seasom mid- December to mid-January but that
it did not affect his hours because paaticipated in roadshowsld[ at 30]. He further testified
that he worked from home, sending follow-efters or cards and making telephone calis.dt
31-32]. He stated th#atwas not uncommon to perform woifom home and that he on average,
he spent thirteen hours pemfning work from home. Ifl. at 32-33]. The hours worked from home

were not included in the fifty-five hours peeek that he testified to aboveld.[at 33]. Dixon
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was ultimately terminated when he drank aftdirener party and did not pass a breathalyzer that
his site manager administered to hind. pt 33-35].

On cross examination, Dixon stated thatitenot keep a journal of his hourdd.[at 44].
In addition, he stated that lseuld not recall the minimum numbef hours that he worked in a
week. [d.at45]. He testified thaeveral of his earnings statents reflected overtime, ranging
from 15 minutes to 5.25 hoursld]| at 45-54, Ex. 1699]. He contindi¢hat he may have received
that overtime pay in a pay period but that if he made a sale, it was later recoldtrati4g]. He
testified that he signed the following docurteenSalesperson Agreement (Non-California);
Wyndham Vacation Ownership Employee Polidgndbook Acknowledgement Form; Business
Principles Acknowledgement Fa; Wyndham Vacation Ownership Timekeeping and Overtime
Policy Acknowledgment; Wyndham Vacation OwnépsBtandards of Performing Agreement,
Sales Representative; and Nes of Corrective Action.ld. at 54-56, Ex. 3598A-H]. Finally, he
testified that the Notices of Corrective Action relate to his failure to meet the minimum standards
for Wyndham’s volume per guest requirementsl. 4t 59].

The Court observes that Defendants did nbtesther Jeff Hughes or Camille Combs as
witnesses to rebut any of Dixon’s testimony.

C. Lodge

There were three Plaintiffs who stated tthety worked exclusively at the Lodge during
the Recovery Period: Lee Johnsdiony Siler, and Angela WoodsJohnson worked as an In-
House Sales Representative; Siler workedadsront-Line Sales Representative; and Woods
worked as a Front-Line Sales RepresentdfivEiler is still employed by Wyndham. [Doc. 377

at 37].

14 The Court observes that Woods’s emplogimsith Wyndham was brief and that she
only worked from May 2013 to July 2013.
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Siler testified that in 200@mployees began clocking incgout and that Wyndham started
paying its employees minimum wage and cossians but that Wyndham recovered the minimum
wage. [Doc. 377 at 39-40]. He sdithat he was told not to get overtime because it was something
they would have to pay backd[at 40-41]. All three Plaintiffs testified that they were not allowed
to reflect over forty hours on their timecards, desworking more than forty hours each week.
[Docs. 377 at 41; 378 at 125; 383 at 13]. Siletifted that all three ohis managers, Jackie
Wallace, David Bill and Bryce Berkompas, stateal tho one could clock in for more than forty
hours and that Wallace was “paranoid” about owesti [Doc. 377 at 51-52].  In addition, all
three Plaintiffs testified that they were not magare that they were entitled to overtime for hours
worked over forty. [Docs. 377 at-3®; 378 at 128; 383 at 15]. &vds testified that her manager,
Connie McGlothin, told her to cl&out in between tours and tack in while ona tour. [Doc.
383 at 12]. Woods stated thettile she was clocked out, she dbaed other sales representatives
or trained on the computerld[]. Siler testified that sometim@sanagers instructed him to clock
out while he was still talking to customers and thafas like a code, “Hey, get a lunch break in.”
[Doc. 377 at 52].

In addition, all three Plaintiffs testifiedahthey signed Punch Forms. Woods testified
that she does not believe the adjustments oRtineh Forms were accurate because her manager,
Connie McGlothin, used the Punch Forms to adpesttime to under forty hours. [Doc. 383 at
13]. She also stated that sheverweinitiated such changesld]]. Johnson tesi#d that he never
initiated the changes on theuith Forms and that most ofethime, his managers wrote the
explanation and that he just maied. [Doc. 378 at 1386]. He stated thahe Punch Forms were
usually signed on Wednesdays or Thursdays bedaus had to be approved on Thursday before

the deadline.lfl. at 138]. Johnson continued that hgnsid Punch Forms that were blankd.][
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Siler also testified that he signklaink Punch Forms. [Doc. 37758]. He explained that he never
provided an explanation for theaiges and that his managensajs wrote the explanation for
him. [Id.]; see alsdEx. 1993E].

Johnson testified that his time detail [Ex. 188@gs not accurately reflect the number of
hours that he worked and thatwerked much more than what waslected in théime detail and
that there were significant gapsthe time detail. [Doc. 378 at 134]. For example, he explained
that he rarely worked five hours per day and thate are many days on his time detail that reflect
only five hours per day.ld.]. With respect to the changesaeson his timecards, Johnson testified
that many of the initials or signatures were not Hid. gt 139-41, Ex. 2149A-C]. He also testified
that he closed contracts on days thattime detail reficted zero hoursld. at 143-51, Ex. 1836A-

F].

Siler testified that the houreflected on his earnings statemts [Ex. 497] do not represent
the hours that he actually worked. [Doc. 377 abBpB- He testified thatfor example, it was
simple math that a sales representative couldvook six days in the summer and only reflect
seventeen hours per weekd.[at 58]. He stated that he may have worked twenty hours per week
in January and February but not in the other montldsaf59]. He explained that in January and
February, there were not as many tours, unlesasta holiday, such as Martin Luther King, Jr.,
Day or Valentine’s Day. Ifl.]. He stated that a number ottkignatures and/or initials on the
Punch Forms were not hidd[at 64-69, Ex. 1993A-H]> He also testified tt he closed contracts
when he was not on the clocKd.[at 108];see alsdEx. 3236].

Woods testified that neither the time detail, her earnings statements, reflected the hours

that she worked. [Doc. 383 &7-19, Ex. 1827, 1825]. She explad that she did not want to

15 Siler testified thathe initials on Exhibit 1993G wetds but not the signature. [Doc.
377 at 68].
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complain about not recording all her hours becabhsedid not want to lodeer job and that she
was unsure if anyone else had ctemmped. [Doc. 383 at 19]. Sheattd that she did not want to
be the only person who complainedid.].

With respect to the average number of havosked, Woods testified that she worked at
least fifty hours or more each week, Johnson tegdtifiat he worked at least sixty hours per week,
and Siler testified that he worked average, fifty t@ixty hours per week[Docs. 377 at 59; 378
at 130, 383 at 16]. Siler continued that in Japaad February, his average was probably twenty
to thirty hours per week, unlegswvas a holiday weekend. [Doc. 3@av59]. He stated that his
pay checks would have been cornecianuary and Februaryld[ at 83].

Siler testified that das representatives participatedcaimorning meeting, which typically
started at 8:00 a.m. [Doc. 37744]. Siler testified thaours came in waves: 8:30 a.m., 10:30
a.m., and 3:00 p.m.Id. at 43-46]. He stated that tousgically lasted two hours, unless the
customer agreed to purchadel. pt 46]. He continued thatmay take a significant amount of
time to close a contract, depending on wbketthe contracts department was buky. &t 48].
After the contract was typed, the customer wmigt the quality assuraeadepartment, which took
about thirty to fifty minutes.1l.]. Siler testified that he stag on the property during the closing
in case the customer had a question and that he walked his customeld.@it5(]. He stated
that the average time to close a contwas about an hour and fifteen minutekl. &t 48]. Siler
testified that he was scheduled five days a weekhat in October and on holidays, he typically
worked “six ones,” meaning six dagswork and one day off.ld. at 51]. He alsatated that if a
sales representative received a sale from the previous day, he/she was expected to work the

following day, even if it wa his/her day off. I§l.].1

16 As previously notedsee infranote 8, a “hero tour” means that the sales representative
was the first to receive a tour becahséshe made a sale the previous day.
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Johnson and Siler both testified that theytipgrated in party weekends, in which owners
were invited to a complimentary stay and thiesaepresentatives took the owners out to dinner
and to entertainment, and the following day, the owners attended a sales presentation. [Docs. 377
at 42, 378 at 130-31]. Johnsontifesd that he also worked gitlines. [Doc. 378 at 131].
Johnson explained that nightlinesere to contact guestshe had just checked in.Id[]. In
addition, Siler testified that heorked off premises returning-mails and telephone calls from
clients. [Doc. 377 at 81].

On cross examination, Woods acknowledged #he received ovttme for ten hours on
one paycheck. [Doc. 383 at ZB%. 1825]. She testified thateskvas not familiar with nightline
and did not particigte in nightline. Id. at 20-21]. She stated thaere were days in which she
did not have a tour. Id. at 21]. She stated that fewer satepresentatives where there in the
evening than in # daytime hours. Id.]. In addition, she testified that she could not recall the
fewest hours that she workedanweek, nor could she testify tioe largest number of hours that
she worked in a weekld]. at 21-22]. She did not keep a weit record of the hours she worked.

[Id. at 22]. She further testified that she did matke any commissions because she never made a
sale during her employmentld]]. She stated that becauses ghid not make a sale, she was
assigned tours in the afternoomnd.].

On cross examination, Johnson testified that there were times he did not clock in in the
mornings and that his clock in times were the same, but the lunches and the clock out times were
fictitious. [Doc. 378 at 152-53]. He testifiedatiWwyndham wanted its top performer to work
nightlines. [d. at 155]. In addition, he Bonowledged that during his deposition, he testified that

the slow season began in migéé@mber as opposed to Janualiy. 4t 155-56].
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On cross examination, Siler tiéigtd that he compiaed to his manager one time about the
timekeeping policy but that his manager stated, Skthat it is. We work for commissions.” [Doc.
377 at 84-85]. He continued that no evented to “make a big stink about it.Td]]. He stated
that he worked on average about twenty to thdyrs in January and Felary and fifty to sixty
hours per week in the other month&d. pt 95]. He statethat if he did travelit would have been
in January and February and he added two déye his already scheduled two days offd.]L.

He assumed his recorded time in January and February was acclotatg. 96-99]. He also
stated that he took lunches January and February but did dobch breaks during the other
months. [d. at 100]. He does not have agmnal record of his hoursid[ at 102].

All three Plaintiffs testified that they sigth@ number of Wyndhamferms, including the
Salesperson Agreement, Employee Handbooki Acknowledgment of Time Keeping and
Overtime Policy. [Ex. 4263, 4245, 425250, 4254, 4255, 4257, 4258, 3811A-E, 441, 443, 448,
4438, 4439]. Finally, they all acknowledged their earnings as indicated on their W2 Statements.
[Ex. 4266, 3817, 4448].

The Court observes that Defendants did cadt Jackie Wallace, David Bill, or Bryce
Berkompas to rebut the above testimony.

d. Crossing

There were four Plaintiffs who stated thagyhworked exclusively at the Crossing during
the Recovery Period: Brend@avis, David Nelon, James Sireon Abbott, and Bobby Stallinds.
The Court will also include Michael Pierce,’Sitestimony and Danny Chappell’s testimony in
this section because, as explained above, they apeajority of time during the Recovery Period

at the Crossing.

17 Nelon’s testimony is summarized above, #m&Court will notrepeat it here.
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During the Recovery Period, Chappell worlescan In-House Sal&epresentative, Bobby
Stallings worked as a Discovery Sales ReprefigaidBrenda Davis worked as an In-House Sales
Representative, Shannon Abbott worked as andusd Sales Representatiaed Michael Pierce,
Sr., worked as a Front-Line Sales Represent&tiyBocs. 383 at 30; 38%& 10, 43; 384 at 50; 392
at 214, 218]. Abbott currently works for Wyndham in California. [Doc. 384 at 49].

All five Plaintiffs testified that their managers told them that they could not reflect more
than forty hours on their timecard. [Docs. 3910, 50; 384 at 61; 392 at 245; 383 at 34].
Specifically, Chappell testified that if he wa®s# to forty hours, his manager directed to him
clock out or if he was busy, his manager woutitklout for him. [Doc. 383 at 35]. His manager
directed him to sign a Punch Form, and if hersitlsign it, he would ridoe assigned a tourld|
at 35-36]. Stallings testified that his mges Rosemary Meyers, instructed the sales
representatives to clock out famich and stay clocked out duringthext tour. [Doc. 389 at 11].
This happened a few times per weekl.][ Davis testified that herrt manager, Cory Burkhartt,
told his team that he had “repeat offenderstl dhat he was tired of having to doctor sales
representatives’ time.ld. at 50]. Burkhartt reminded the saleepresentatives not to be clocked
in for over forty hours. Ifl.]. Davis stated that she had 8an conversations with all of her
managers. Ifl.]. For example, Davis testified that@her manager, Susan Middleton, specifically
told her (Davis) to clock out while she wasnkiog and that Middleton would interrupt Davis
during presentations and diténer to clock out.Ifl. at 51]. Davis continued that she would excuse
herself and go clock out and theontinue theresentation. Ifl.]. Middleton warned that if sales

representatives’ hours were not under forty, they would be reprimanded, meaning that they would

18 Michael Pierce, Sr., testified that he wedkas an In-House Sales Representative at the
Crossing toward the end of his employmenapproximately July 2014. [Doc. 392 at 241].
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not receive a tour.ld. at 52-53]. Davis stated that sheyhe setting an alarm on her telephone to
remind herself to clock out.ld. at 52].

Abbott explained that in 2008, |sa representatives were metjuired to clock in and out
but in February 2009, Wyndham used time clocks. [Doc. 384 at 70]. He continued that his
managers, including Kyle Smith, John Geisglker Susan Middleton, Russ Cooper, Stefanos
Kambanellos, and Lisa Jarvis, all made it clémat sales representatives could not reflect over
forty hours on their timecard.Id. at 71]. He was instructed tbock out but continue working.
[Id. at 72]. He stated that his managers expththat timekeeping was just a nuisance for legal
purposes and that sales representativere paid by taking a clientld[ at 74].  Finally, Pierce,
Sr., testified that all of his magers instructed him not to cloak for more than forty hours and
that he clocked out while he was tmurs. [Doc. 392 at 245-246].

Chappell testified thatbis managers told him not to worapout clocking out that they
would take care of that for him[Doc. 383 at 40]. He explaingtat if he was going to be at
Wyndham for ten hours, managers clocked him out after luidhat[36]. He continued that it
was standard operating procedure for manageestier time and that managers walked around
with three ring binders that contained Punch Formd. gt 41]. Chappell stated his manager,
Susan Middleton, presented Punch Forms in the morning before tours and that if sales
representatives did not sign thetimey would not receive a toultd[ at 35-36] He further stated
that David Nelon presented Punch Forms \Wednesdays or Thursdays and that sales
representatives signed them all at one tinhe. &t 47]. In additionChappell testified that
sometimes he did not even sign the Punch Fomdshé&s managers signed them for him. [Id. at

41]. He stated that he did not typically takarech break and that managevould also clock him
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out for lunch breaks that he did not takid. pt 45]. He tesfied that he also signed blank Punch
Forms. [d. at 46].

Davis testified that it was heesponsibility to ensure she did not record more than forty
hours and that if she forgot, stvas called out in meetings andsvaquired to complete and sign
a form. [Doc. 389 at 54-55]. She testified thatndham required her timecards to show a lunch
break, despite not taking a lunch breald. it 70]. She explaineddahshe could count on one
hand how many lunch breaks she tdoking her employment andatwhen her stomach growled,
she clocked out.Id.].

Stallings testified that he talked to his mager, Rosemary Meyers, about his hours, but
that she never wanted his timecards to show rti@e forty hours, which meant that he had to
clock out early many times. [Do889 at 18]. His manager directiein to not clock back in after
lunch. ]d.]. He also explainethat Meyers brought hirblank forms to sign. Ifl.]. He was not
sure what the forms were actually called and sttatdiMeyers did not share the information on
the forms. [d. at 18-19].

Abbott testified that his managers made shat he did not reflect over forty hours on his
timecard. [Doc. 384 at 71]. He stated that he vedd to clock out when he was not on tour,
although he was not allowed l@ave the bilding in case a tour was scheduledd. gt 73]. He
stated that people were constamthecking in, so salegpresentative needed to be theid.].[

Pierce, Sr., testified that he svgiven Punch Forms for a couple of weeks at a time to sign.
[Doc. 392 at 270]. He testified that his magers frequently changed his timéd.]] He stated
that they would add lunch breakhat he did not take.ld[] In addition, hetestified that the

explanations provided on the Punch Forms were not accutdtat P71]. He continued that he
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signed blank and inaccurate Punch Forms becatsedfused, he would nbe given a tour. I{l.
at 279].

Further, Chappell testified that Wyndhamvee told him that overtime could not be
recouped. [Doc. 383 at 37]. Davis stated 8t did not receive any training on the overtime
policy. [Doc. 389 at 47-48]. Stallings testifitllat he was not awarhat he could receive
overtime pay for hours worked over forty. [Doc. 3823 Abbott stated #t he was never told
that he had been reclassified as an hourly epe@. [Doc. 384 at 72]. &ice, Sr., testified that
he was never told that he was a noeragt hourly employee. [Doc. 392 at 244].

All five Plaintiffs testified that the timen their time detail and/or timecards was not
accurate. [Docs. 389 at 22-23, 55; 384 at 75; 32B@t 383 at 44-45] For instance, Chappell
testified that according to his tendetail, he averaged twenty-seven hours per week, which he
referred to as “ludicrous.” [DoB83 at 44, Ex. 1902]. He stated titadlso showed two to three
hours per day, which is a joke because working tovthree hours per day was not feasibld. |
at 44-45, Ex. 1902]. In addition, Chappell testfthat he knew his timecards were changed
because when time had been changed in WynTime, a small box appeared where the time was
changed. If. at 46]. He stated that only megers had access to WynTiméd.,[Ex. 1902]. He
testified that a number ofghatures and/or initials weret his on his timecards.d[ at 48, Ex.
1902]. He also testified to a nunmlgf days that he was not clocken but closed on a contract.
[Id. at 56, Ex. 3236].

Stallings testified that hisme detail was not accuratedause it showed such few hours
and that he worked more thamat was reflected. [Doc. 3892%2-23, Ex. 412]. For example, he
stated that October, or “Rocktober,” was theiéststime of the year, but the hours from October

9, 2012, to October 23, 2012, do not look right at dl. 4t 23-24]. He further testified that he
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would not have clocked in at 9:59 a.m., 10:0h.aor 9:57 a.m., because the morning meetings
were mandatory. Iq. at 24-25, Ex. 412]. Stallings furthetated that as a Discovery Sales
Representative, his primary goal waslose contracts and that he recalled closing contracts while
he was not clocked in.d. at 28, Ex. 3236].

Davis testified that her time detail did notarately reflect the hours she worked. [Doc.
389 at 56-57, Ex. 365]. She explairt@at she never clocked out at 12:00 p.m., 1:00 p.m., or even
5:00 p.m. [d. at 56, Ex. 365]. She stated that she wdrkeyond those hours and that she did not
take two days off a weeklId] at 56-57, Ex. 365]. In additioshe testified that the hours on her
earnings statements were not accurdte.gt 59, Ex. 113]. She furthstated that some of the
signatures on the timecards were not her signatulgsat[72-73, Ex. 1912]. She continued that
she absolutely worked more hours than the average number of hours reflected on her pay stubs,
which was 25.6009. Id. at 76, Ex. 3245]. She stated ti@r managers fixed her time on the
computer and that it was no secret that time was altetédd. Davis testifiedhat she told John
Geissberger that she would work for Wyndham for a yddr.af 45]. She stated that she stayed
for the year that she promised but that stkelc not take it any longer because the hours were
horrendous. Ifl.]. Finally, she testified that she cimkcontracts while not on the clockd.[at
83, Ex. 3236.

Abbott testified that the timeeflected on his timecards wast even close and that his
timecards show exceptionally low hours. [Doc. 3845t He stated that his timecards and Punch
Forms show a consistent forgery of his signeduand initials and that the timekeeping was
completely off. [d. at 86]. He estimated that over sixty documents had been fortgedEX.
1881B, 1881D-AA]. In addition, he testified that there were numerous timecards/Punch Forms

that were not signed amitialed by anyone. Ifl. at 94, Ex. 1881C]. On&f his timecards showed
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that he worked two hours the entimeek, and Abbott stated thabitcurred in July, which is the
busiest travel month of the yeatd.[at 96, Ex. 1881D]. Anothé¢imecard in April showed 3.25
hours for the entire week, and he stated thatuseca was Easter week, he would have been very
busy. [d. at 99, Ex. 1881l]. In addition, he stated that it took him an hour to drive to work so that
he would not have worked 1.5 hours per day as shown on the May 1, 2011 timétaat1qO,
Ex. 1881J]. He further testified that every yds left on December 31 for Florida and that he
stayed there for two months until Februarid. pt 102]. He stated thats timecards during that
period, which reflected that he vked, could not be accurate because he was in Florida when they
were signed. Ifl. at 102-103, Ex. 188111881M, 1881Q, 1881S, 1881U. Abbott testified that
there were times when sales representatives sareduled to work six-ones and that he would
also work on his day off.1d. at 77, 144]. He stated thatdone 2012, John Geissberger sent an
email canceling all existing vacation and pladked sales representas on six-ones through
September 2012.1d. at 76]. He further explained that ©©ber was referred to as “Rocktober”
and that during this month, he worked gvday about twelve to fourteen hourdd.[at 78]. He
later explained that if a salespresentative received a heaut, he/she would come in the
following day to take the herour even if it was the salespresentatives’ day off.Id. at 139-
140].

Pierce, Sr., also testified thiis time detail were not catct. [Doc. 392 at 286-288, Ex.

392-A, 1488-B]. He explained that some of the atgres on his timecards were not his signatures.

19 with respect to Exhibit 1881@he top portion of the timecasdates that he worked 12
p.m. to 4 p.m., each day for four days for a totdl6 hours. On the bottom portion of the timecard,
it states that he worked a totdil36 hours. Abbott stated the inconsistency resulted when managers
made adjustments after the cut-off period to do so. [Doc. 384 at 112-13].
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[Id. at 274]?° For example, he testified that during March 25, 2011, through March 31, 2011, he
would not have clocked out &t00 p.m., every day, nor would h@ve worked for three hours
over a five-day time spanld[ at 275-75]. He continued thaith respect to his timecard dated
April 29, 2011, to May 5, 2011, he signed it at th&dra but did not write, “+6,” in the middle

of the timecard. Ifl. at 275]. He continued that this waslpably an instance where he complained
about the “numerous times on [his] time clocks” arat the next day he wadibe called into the
human resource office to discuss this issue with Kristésh. af 275]. Kristen told Pierce, Sr.,
“You’'re not going to bgaid for anything oweforty hours.” [d. at 275]. She then made whatever
adjustments she needed, and Pierce, Sr., was tallbd vice presidentsffice or Dave Labelle
talked to Pierce, Sr.1d. at 275]. LaBelle told Pierce, Sthat he needed “to carry on.1d[ at

276]. When asked about the hours reflected in a dan@ngs statement, Pierce, Sr., stated that
he would have absolutely worked more than the hours reflecteld.at[278, Ex. 20C]. He
continued that he was required to sign blanikaccurate Punch Forms and that if he refused, he
would not receive a tour.Id. at 279]. Pierce, Sr., testified that the hours on his timecards and
earnings statements were not corretd. 4t 277-303, Ex. 20C, 1488F-1488BB]. In addition, the
hours on his earnings statementsrditi match the hours on his timecarttl. pt 282-83; 285-286,

Ex. 20E; Ex. 20A, 1488K]. Further, his hours os time detail did not match his timecardd. [

at 287-88]. He explained thhis timecard reflected nine houra October 29 but that his time
detail reflected zero hosi for the same. Id. at 286-87]. He explainkthat the small boxes on
most of his timecards meant thag ttimecards had been editedd. at 289]. He testified that he

closed contracts while he was not clocked id. gt 305; Ex. 3236].

20The Court observes that seakof his timecards were generated when Pierce, Sr., worked
in Nashville. Seeg[Ex. 1488-B].
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Pierce, Sr., also testified to receivingemail dated June 27, 2013, from Bryce Berkompas,
stating as follows:
Hello Everyone,

To everyone on this list thati®urly, you are currently working an
amount of hours that will ndét you carry any benefits.

The magic number is 30 hours per week to carry and maintain
benefits. Some of you are eraging 27 hours and other are
averaging 8 hours per week. If ywant to know what your average

is please respond back to just me on this email, not everyone so |
can let you know.

This is all about time management!! It is absolutely imperative that
you pay more attention to your time clock.

If you have any questiondease let me know.
[Doc. 393 at 11, Ex. 925]. Pierce, Sr., testifiedl the learned that Ty McGlothin had cancer
and had to come back to workld[at 12]. He continued that the sales representatives were
averaging twenty-seven hours less and that the email was led them know that the magic
number to carry any benefits was thirty houtd.][ During this time, Berkompas was the Director
of Sales for Front-Lines Sales Representativik.af 13]. Pierce, Sr., testified that he wanted to
confirm his own hours because he was talkingu@eons about having back surgery during the
off-season.If. at 15]. Pierce, Sr., sent an email tal&€®gle asking for Isi average number of
hours, but Ogle did not respondd.[at 15-16]. Pierce, Sr., disssed his concerns with Tammie
Smith, who was with human resourcedd. pt 16-17]. He was lateralled to a meeting with
human resources; Berkompas; and K@lith, the Vice President.Id[ at 18]. The human
resource representative inquired as to who dicebim to work while not clocked in and Pierce,
Sr., stated every manager, including'®empas, which Berkompas deniedd.]. The human

resource representative accuseer¢t Sr., of breaking the lawld] at 19]. Subsequently, Dave
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LaBelle visited the site and told Pierce, Sr., terg you don’t want to get involved in any of this.
You don’'t want to get inveked in a lawsuit.” Id. at 22-23]. LaBelle stated that with respect to
Pierce, Sr.’s surgery, the vice president hadatbility to overwritahe thirty hours. If. at 23].

All five Plaintiffs testified to the averagnumber of hours that they worked. Chappell
testified that he worked approwately 65 hours per week. [Dd@83 at 39]. Stdihgs testified
that he worked at least 61 hours per w&efDoc. 389 at 19-20]. Dasitestified that she worked
approximately 60 to 70 hours per weekd. fat 59]. Abbott estimatetthat he worked 65 to 70
hours per week. [Doc. 384 at 12%}ierce, Sr., testified that hgeraged about 60 hours per week
and that his co-workers worked the same amotihburs. [Doc. 392 €46-48]. In addition, he
spent 10 to 15 hours performing work away from the sitk.af 263].

Stallings and Dauvis testified that the mandateasies meeting began at 8:00 a.m. [Docs.
389 at 14; 60]. Dauvis testifieddaha sales representative was @uitoverage if he/she missed the
mandatory meeting. Id. at 61]. Davis stated that aftthe meeting, the tours startedld.].
Chappell testified that sales representatives wetallowed to leave the property in case a tour
came up. [Doc. 383 at 40]. Stallingstified that in between tarhe made tepdone calls and
completed paperwork. [Doc. 389 at 16]. Davis st#tedl if she was not ih a client, she made
follow-up telephone calls and that most sakgsresentatives worketiroughout the dayld. at
66]. Abbott testified that he conducted tourgha morning and continuances in the afternoon.
[Doc. 384 at 128]. He stated that they wereallmiwed to leave the property in between tours.
[1d. at 73]. Abbott stated thatWWdham had what was called a powwee for tours, meaning sales

representatives were assignedrtobased on his/her productiotd. fat 126]. This process started

21 Stallings testified thatte averaged at ledfty-five hours per weelbut that his average
did not include the work that he did from hgmdich was about six hours each week. [Doc. 389
at 19-20].
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at 8:00 a.m., and then the line was cut eveyalapproximately 2:00 p.m., which was the check-
in period for VIPs. Id.]. At that point, Wyndham shifteinto the nightline process.Id[].
Nightline was not official until 40 p.m., but Wyndham wanted someda take a tour as soon as
guests checked in.d]. Stallings and Dauvis testified thsdles representatives were required to
stay throughout the closing of ardract. [Doc. 389 at 15, 77-78Pierce, Sr., testified that with
respect to Discovery Sales Representatives, they were required to stay until after the closing in
case the deal was canceled so that they cotddchpt to sell a discovery package. [Doc. 392 at
255-256].

Chappell, Abbott, and Davis testified that thgayticipated in nightlin@ [Docs. 389 at 89;
384 at 130; 383 at 39]. Abfictated that the official nightlenprocess was from 4:00 to 7:00 p.m.,
but that he consistently took t@uup until 10:00 p.mtp 11:00 p.m. [Doc. 384 at 130]. Chappell,
Davis, Abbott, and Pierce, Sr., also testified ttiety participated irdinner parties or party
weekends. [Docs. 384 at 132; 389 at 71; 39248t250; Doc. 383 at 39]All five Plaintiffs
testified that they worked from home. [B0@92 at 260-261; 389 at 20, 66; 384 at 125; 383 at
39].

Abbott and Pierce, Sr., testified to a numbecludnges after the lawsuit was filed. [Docs.
393 at 24; 384 at 142]. For instance, they testithat sales representatives began using podium
presentations instead of visitingnits. [Docs. 393 at 60; 38t 142]. This led to more group
presentations. [Docs. 384 at 143; 393 at 60-6hky also testified tt Wyndham prohibited six-
ones. [Docs. 393 at 175; 384 at 144]. Salexsgmtatives were algwohibited from providing
customers with their cell phone nbers. [Docs. 393 at 175-176; 38414¢]. Abbott also testified
that Wyndham, for the most part, stopped nightkmd that when Wyndham had nightline, it was

only one or two times a week. [Doc. 384 at 142-43].
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On cross examination, Chapptdktified that he was pagbme overtime during the time
he worked for Wyndham. [Doc. 383 at 59]. He also testified thhateno firsthand knowledge
of how other locations opated other than the 3sing and the Glade.Id[ at 67]. Stallings
testified that January and February were considér@dlower season. [Do889 at 34]. He also
testified that he did not have any knowledge efdther sites’ operations in Tennessee and that he
did not pay attention to when othsales representatives clocked il [at 37]. In addition,
Stallings testified that he alwag$ocked in about 8:00 a.mld[ at 31]. He furer testified that
he took a leave of absence from December 21, 2010, to February 28, 2011, for his open heart
surgery. [d. at 35]. He stated th&ront-Line Sales Representas/brought him tours and not
In-House Sales Representativéd. ft 37].

Davis testified on cross examination that @adlit sales representatives participated in
nightline or dinner parteand that a sales representativd tahave a high volume per guest
before they could participate in nightline or dinner partidd. gt 89-90]. Futier, Pierce, Sr.,
testified that eleven of his earningstsiments reflected hours above fortyl. [at 43-46, Ex.
5055A]. Each Plaintiff iderfied their earnings as reflected their W-2 statements. [Ex. 3349,
3563, 4300, 4487, 5059]. Finally, Plaif# testified that theysigned a number of Wyndham’s
forms, including the Salesperson Agreement, Employee Handbook, and Acknowledgment of Time
Keeping and Overtime Policy. XE3443A-H, 4295A-E, 4481A-E, 4481H, 4326, 3553, 3561,
3560, 5053A-1].

The Court observes that Defendants did nibRm@semary Meyers, Corey Burkhartt, Susan
Middleton, John Geissberger, Stefanos Kambelless Jarvis, Dave LaBelle, Bryce Berkompas

to rebut the above testimony.
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e. Crossing and Lodge

As mentioned above, there were a number ainiffs who testified that they worked at
both the Crossing and the Lodgeidg the Recovery Period: Craidrift, who worked as an In-
House Sales RepresentatféRebecca Slone, who worked as an In-House Sales Representative;
James Dodson, who worked as an In-House Sales Represefitaliaeidia Bogardus, who
worked as a RCI Sales Representativ@&elinda Drew, who worked as an In-House Sales
Representative and as a Fromtd. Sales Representative; Perry MaGee, who worked as an In-
House Sales Representative; Kisa Abbott, who e@ids an In-House Sales Representative; Brett
Williamson, who worked as an In-House Sales Representative; Bryan Tesh, who worked as an In-
House Sales Representative and as a Front-Beles Representative; Thomas Garrett, who
worked as an In-House Sales Representatives&uCooper, who worked as an In-House Sales
Representative and as an In-House Sales Mandagymes Campbell, who worked as a Front-Line
Sales Representative and as an In-House Salesdeepative; and Jesse Pierce, who worked as

an In-House Sales Representafive.

22 The Court observes that Thrift spent a migjoof the time during the Recovery Period
at the Lodge and only spenteav months at the Crossing.

23 The Court observes thabBson began his employmenthtay 2013, just a few months
before the Recovery Period ended.

24 The Court understands that Ri8Ipart of the in-house les department. RCI Sales
Representatives sell to guests that are nohlbees, but they are guests of existing Wyndham
owners. [Doc. 378 at 174].

25 The Court observes that Pierce spent a ritgjof time during the Recovery Period at
the Crossing and only spenteav months at the Lodge.
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Abbott, Tesh, and Garretestified that in Janugr2009, Wyndham began using time
clocks. [Docs. 383 at 81389 at 113; 392 at 44-48]. Pierce explainedhat in early 2009,
Wyndham began providing a minimum wage atbeaand that the compensation was 100%
commissions. [Doc. 393 at 193-94]. Abbotipkined that when Wyndham introduced time
clocks, Brad Berkompas, the Vice PresidefhtOperations, conducted a staff meeting and
explained that if the saderepresentatives were clocked in floirty-two hours, they had to talk
with their managers so thtiie sales represtative could be matored. [Doc. 383 at 8. Tesh
testified that when the time clocks were auluced, Wyndham had twalifferent policies: one
policy on paper (which was over dagrlawsuit) and the other policy was not to reflect more than
forty hours. [Doc. 389 at 115].

All Plaintiffs testified that their managers sdithat they were nailowed to record more
than forty hours on their timecards, despite wagkmore than forty hours. Specifically, Slone
testified that her manager, Da\i@wler, stated that she was goingy&i Fowler fired if she kept
showing more than forty hours on her timecard.odD376 at 176]. She testified that another
manager, Susan Middleton, also told her that her timecard could not reflect more than forty hours.
[Id. at 175-76]. Bogardus was told by her suamn Daryl Kracker, thashe needed to reduce
her hours because she recorded too much. [EX&at 168]. Bogardus began tracking her hours
and sending them to Kracker and that when sterded her hours, theyere “above 50, 60 hours,
but they weren’t the 60 hours every week.m8tmes it was 60, 65, 60, 65. It was well over 45

hours.” |d. at 168-69]. She testified thlatsa Jarvis and Kracker told her that Wyndham did not

26 Garrett testified that Wyndham began usinggtictocks in January or February 2009.
[Doc. 392 at 44-45].

27 The Court believes his actual nam&igce Berkompas, not Brad Berkompas.
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pay overtime. Id. at 177]. She met it Lisa Jarvis, who wasvith human resources, and
eventually John Geissberger, about hertove hours, but she was never paittl. it 177-84].

Abbott testified that she was encouragedeicord minimum hourso that she was not
working on borrowed money. [2. 383 at 84]. She statedathher manager, Stefanos
Kambanellos, made her “stay low on the cloekid reminded her that the more hours recorded,
the more money she had to pay backl. §t 88]. Williamson testified that his manager, David
Fowler, told him to watch his timecard and testifteat his other manager, Susan Middleton, was
a “WynTime Nazi.” [Doc. 386 at 81-83]. Garrett testified that his manager, Bernie Reid,
instructed him to not report more than forty reufDoc. 392 at 46]. Cooper testified that as a
sales representative, he was instructed to aot¢kut continue working. [Doc. 393 at 99]. He
testified that when he was a sales manager, &g ot recall instructing sales representatives to
not record over forty hoursld.]. He continued that he knew soiRkintiffs testified to that fact
and that he cannot digie their testimony. I§l.]. Campbell testified that John Geissberger told
the entire staff not to show forty hours on thnecards and that he made this statement
frequently. [Doc. 392 at 161]. Pasr testified that haccidentally clocked in over forty hours and
that he had a meeting with Jim Acee, Brycel®erpas, and Jerry Prosise and was “ripped a new
one” for reporting over forthours. [Doc. 393 at 113-14].

All Plaintiffs testified that their managers asljed their timecards. Tesh stated that when
David Nelon was promoted as a manager, hegiNelsked Tesh to help him edit timecards. [Doc.
389 at 118]. He testified thilelon liked selling and naiitting behind a computerlid[]. Tesh
stated that it began with N, but then every manager provided him his/her credentials to access
WynTime. [d. at 126]. He testified that he evelited Nelon’s timecard and that John

Geissberger knew that Tesh editedetoards because they discusseddt].[ He continued that
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he edited his own hours in WynTime at the ditof his colleagues and that he honestly did not
realize that his dons were wrong.lfl. at 125]. He explained, “We wan’t being paid on that is
what | was being told. It was lgj taken back, so it didn’t matter.1d[]. He stated that it started
with Nelon, but then he began editing timebale Heil, Dallas Smith, Carla Ogle, Devon Brown,
and some for Stefanos Kamledios and David Fowler.Id. at 128]. He editetime at the Crossing
and the Lodge and later explainéd,]here wasn’'t a manager thdtdn't do it. Towork there,
you did it.” [Id. at 137, 140, 142]. He stated that he Sawwan Middleton edit timecards, and that
he also edited timecards for Chuck Fine and L#haley, who were senior managers of in-house
sales. I[d. at 142-43]. He explained tha¢ had the managers’ logindd.[at 132]. He was also
given emails from senior managers, sastDottie Justice and Lisa Jarvitd. pt 132-33]. Dottie
Justice was the head of human teses in the sobieast region. Ifl. at 133]. Lisa Jarvis was a
senior manager of the in-house departmelok]. [

Tesh testified that in WynTime, managbkesl access to all the sales representatives’ time
on site and that managers helped each otherrbydéng one another that a sales representative
needed a break or that a sales reptesiga was approaching forty hourdd.[at 130-31]. Tesh
testified that he &red time daily. If. at 144]. He explained that wh he made edits in WynTime,
it showed that an edit was made on that specific tinkg. af 145]. With respect to how he
changed time, he stated that he changed the end time, he added a break, or made someone not there
that day. He continued that he was also required to input the reason for the change in the computer
and that the standard reason, abo@b @ the time, was “missing punch.1d[]. He testified that
there was a written form thhad to match the change theds made on the computetd.[at 145-

46]. He handed this form to the sales repredges, and the sales representatives initialed and

signed the WynTime computer-generated famg managers signed it at the bottoid. &t 146].
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He continued that often the maais would sign blank forms andatht was his job to make sure
everyone filled it in. I[d.]. He printed the payroll from Wynife for the individual that week and
attached the payroll to the Purfébrm, which he then providedtiee manager so that the manager
could place the forms in a bindedd.]. Tesh continued that 90 reent of the time, the edits he
made in WynTime wert reduce hours.ld. at 147].

Tesh testified that had a certain style to mgladits. He stated that management told him
that he needed to make edits look legitimatd. gt 149-50]. He stateddhfor instance, many of
the edits on Exhibit 1870A werebect entries of clock in timesf 8:00 a.m., and clock out times
of 1:00 p.m., and clock back in timeslaB0 p.m., which were not realisticld]]. He stated that
he did not make the edits on Exhibit 1870Ad.]

Cooper testified that when he was an In-Ho8ales Manager, he adjusted timecards upon
the instruction of Lisa Jarvis and John GeisshergBoc. 392 at 100]. They told him to make
sure that no one was clocked in for more tfoaty hours and to make sure everyone had a break
during the day. Ifl. at 102].

All Plaintiffs testified thathe hours on their timecards andfione detail and/or earnings
statements were not accurate and that manlyeosignatures and/or trals on the Punch Forms
were forgeries. Specifically, Plaintiffs tegdl that the following timecards and/or time detalil
and/or earnings statements were not accuratéhandnany of the signatusend/or initials on the
Punch Forms were forgeries:

e Craig Thrift: Exhibits 1491A-M; 1491P-S
e Rebecca Slone: Exhibit 1605

e James Dodson: Exhibit 47
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e Claudia Bogardus: Exhibits 420, 2014, 2014B-D,819
e Belinda Drew: Exhibits 1501, 1919A, 1919B, 1500

e Perry MaGee: Exhibits 384, 1825, 2069

e Kisa Abbott: Exhibits 1882, 1882A-I, 280

e Brett Williamson: Exhibits 214, 512, 1871A-O

e Bryan Tesh: Exhibits 1870B-D

e Thomas Garrett: Exhibits 1627A-G, 155

e Russell Cooper: Exhibits 406, 595, 1907A, 560A

e James Campbell: Exhibits 363, 83, 1857

Jesse Pierce: Exhibits 1482, 1482A-J, 19A-G

Thrift testified that once it became readilyparent that he would be working a minimum
of sixty hours each week, his manager, Andy Palyagan taking care of his time. [Doc. 377 at
161]. Thrift stated that he wer clocked himself in or out after the middle of September 2011.
[Id.]. Pierce testified that hisxanager, Dale Heil, clocked him and out. [Doc. 393 at 119].
Pierce gave Heil his ID number and Pierce okesgHeil clocking him (Pierce) in and outid .
In addition, all Plaintiffs, except Tesh, testifigtht they closed contracts while they were not

clocked in. Seg[Ex. 3236]%°

28 Bogardus testified that she signed blank Punch Foithe. Court observes that both
Bogardus’s and her managesgnatures on the Punch Forasted April 13, 2013, April 14,
2013, April 15, 2013, April 18, 2013, April 21, 2018pril 23, 2013, April 24, 201[3], April 28,
2013, April 29, 2013, April 30, 2013, May 5, 2018daviay 13, 2013, are unusually identical. For
instance, when comparing all twelve Punch Foatishe signatures aredated at the exact place
on the signature lines.

2% The Court observes that although Tesh didspetifically testify thahe closed contracts
while he was not clocked in, Plaintiffs submittan “Off-the-Clock Study” [Ex. 3236], which
shows that he closed approximately four cariravhen his timecard reflected zero hours on the
days that the contracts were closed.
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With respect to the average number of hauosked during a workweek, the Plaintiffs
testified as follows:
e Craig Thrift: 65 hours
e Rebecca Slone: 60 hours
e James Dodson: 60 to 65 hours
e Claudia Bogardus: 60 to 65 hours
e Belinda Drew: 65 hours (as an In-Housel &ront-Line Sales Representative)
e Perry MaGee: 72-74 houfs
e Kisa Abbott: 65 hours
e Brett Williamson: 60 plus hours
e Bryan Tesh: 65 hours to upper 80s
e Thomas Garrett: 60 to 70 hours
e Russell Cooper: 76 to 87 hotirs
e James Campbell: 70 hours
e Jesse Pierce: 80 hotfs
All Plaintiffs, except Drew, testified thahey worked six days per week, which was

commonly referred to as “six-ones,” and that stimes they would work seven days per week.

3 MaGee testified that he averaged 65 hoursygerk but that average did not include the
7 to 9 hours that he worked from hoesch week. [Doc. 384 at 286-88].

31 Cooper testified that he worked on aver@@eo 75 hours per weddut that average did
not include the 6 to 12 hours that he weatloff premises. [Doc. 392 at 108, 113].

32 Pjerce testified that his “extremely conseiwa’ estimate was 65 hours plus but that did
not include the 15 hours per week of site work. [Doc. 393 at 124, 127].
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Specifically, Pierce identified aamail, dated June 7, 2012, writteyr John Geissberger that was
forwarded to him from Andyayne, stating as follows:

All,

Effective immediately, all vacation time that has been

submitted or is currently requested off through 9/30/12 has

beencancelled. All reps and managers will work 6-1 till the

end of 9/30/12, no time off will [be] allowed till then.

If you have any questions oomcerns, please let me know.
[Doc. 393 at 145-46, Ex. 1144].

All Plaintiffs, except Thrift and Campbetkstified that they worked nightlineSegDoc.
417-1]. All Plaintiffs, except Slone, Tesh,dawilliamson, testified to performing work after
leaving the premises, such as ansmgeemails and/otelephone calls.Seg[ld.]. All Plaintiffs,
except Bogardus, testified that it was very rat@ake an uninterrupted lunch break. Specifically,
several Plaintiffs, including Dodson, Drew, Abbattilliamson, Garrett, and Cooper, testified that
they did not take a lunch, althoutitey were directed to showlanch break on their timecards.
Further, Dodson, Garrett, Pierce, Slone, Tesl, Williamson testified that they attended party
weekends and/or dinner parti€See[Doc. 417-1].

Finally, Pierce, Garrett, Tesh, and Dodson stHtatafter the lawsuit was filed, Wyndham
implemented certain changes. For examplecPBistated that nightline was eliminated, and Tesh
stated that Wyndham cutback on nightlines. [@&89 at 176-77; 393 at 175Pierce, Garrett,
and Dodson testified that Wyndhamohibited sales representasvieom giving their cell phone
numbers to clients. [Docs. 392 at 71; 39313@b-76]. In addition, Piee, Garrett, Tesh, and
Dodson stated that Wyndham began conductings galesentations in large groups (“podium

presentations”) instead of wisg individual units. [Docs. 38at 175-76; 392 at 70; 393 at 174-

75]. Further, Pierce and Garrett stated thixtones” was eliminated. [Docs. 392 at 70, 393 at
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175]. Finally, Pierce stated that the net opegaiticome decreased andthe heard Matt Chodak
and Kyle Smith discuss that the net operating income had decreased after the above changes. [Doc.
393. at 176-77].

On cross examination, Thrift testified that poine sales representagihad to be present
during closing, but the ba@nder could not leave the properfipoc. 376 at 26]. He testified that
there are less tours than there are sales repragesi@nd that the peopde the bottom of the line
would not get a tour, which “generally speakKiage the representatives who are not very good
sales people. Id. at 31]. In addition, Thrift testified & Mike Pierce was an exception to the
normal salesperson’s schedule because he wdwddataout two days oH week and would miss
about one day of work every two weektd. pt 29]. Thrift stated thdte may have testified in his
deposition that another sales representativiéanli Nelon, took two or three weeks of vacation
every year. Id. at 29-30].

Thrift stated that he received overtirfer the period ending@ctober 25, 2012, in the
amount of .5 hours.1d. at 39]. He further testified thats earnings statemefor November 8,
2012, showed that he was paid $3.45 in overtinhé. af 41]. When asked whether he received
overtime for the period ending Augukb, 2013, he testified that heddiot work a single day that
week because he was suspended in July 2013 and never returned tddvatki2f43]. He stated
that it appeared someone was clocking him in wieewas not there because at that time, he was
either suspended or terminatedd.][

On cross examination, Drew testified ttsdte recognized her signee on a Leave of
Absence form, stating that she took a leavaligence from January 13, 2012, to February 11,
2012. [Doc. 384 at 234-35, Ex. 3641B%he testified that she was not gone for that amount of

time. [Id. at 236]. She acknowledged, however, that earning statements showed that she
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received short-term disabilifypr the period ending Janua2g, 2012, through February 16, 2012.
[1d. at 236-39, Ex. 1500]. Shentinued that she did not rectlking a leave of absence in July
and August 2012, but identified her name on a docustating that sheobk a leave of absence
from July 10, 2012, to August 20, 2012d.[at 239-40, Ex. 3641C]. 8Hurther testified that no
one ever clocked her in or out and that Wyndheas pretty serious about not allowing others to
clock a sales representative in or oud. &t 243].

In addition, on cross examination, Drew testifteat she worked ordénner party and that
she could not recall if she was paid for her time working the dinner padyat [243-44]. She
identified a Punch Form, showing time fr@®0 p.m. to 9:00 p.m., for a dinner partyl,. [at 245,
Ex. 1919], wherein time was added to her timechadyever, she testified that the signature on
the timecard was not herdd[at 245-46]. Drew did not recaéstifying at hedeposition that no
one instructed her to clock out for lunch arahtinue working but admitted that is what she
testified to during her depositionld[ at 250].

On cross examination, Williamson testifiecttne did not know the maximum, nor the
minimum, number of hours that he workad a week. [Doc. 386 at 148]. Williamson
acknowledged that during his deposition, he stétetl he played the role as a discovery sales
representative when he/she vimsy and that it was the weakgs in the company and that he
did it for laughter. Id. at 138]. He testified that he pky the discovery representative role
unofficially when he surveyed customers or tapits to them but that he did not sell guests a
discovery package.ld. at 139]. In addition, Williamson sé&fied that depending on the person,
a Front-Line Sales Representative’s job was nbaag as an In-House Sales Representatives’ job

because upgrading an owner is more clii than selling to a new ownerld[ at 139-40]. He
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also stated in his deposition that both Fbimke Sales Representatives and In-House Sales
Representatives had the same amount of tours eachldagt 140-42].

On cross examination, Cooper testified that he supervised Randy Bonnette and Sean Jeter
and that they did record soroeertime. [Doc. 392 at 12826, Ex. 4536A, 4894A]. Cooper stated
that he was not sure how sales representatives operated and how tours were ran at the other
locations (Glade and Nashville). [Doc. 392 at 126poper stated that @are occasions, he left
at 4:00 p.m. to 5:00 p.m., and that he didkraiw how many hours other employees worked. [
at 131-32]. He testified that whée gave his estimate of 7046 hours during direct examination,
he did not include the time wiced away from Wyndham.Id. at 133]. He acknowledged that he
testified differently during his deposition and thathis deposition, he stated his 70 to 75 hour
estimate included all work performed for Wyndhard. &t 133-34]. He also acknowledged that
in his deposition, he testified that he never aigone to clock out and continue working so that
the timecards would not show more than forty houlic. at 135]. Cooper alsdentified an email
written by Lisa Jarvis, wherein Jarvis lists a nembf topics that were discussed in a meeting
with the managers held on February 13, 201&.at 136-37, Ex. 3524]. In the email, Jarvis states
that one of the topics at the meeting was to nfakee sales representads are clocked in when
working at all times.” Id. at 137, Ex. 3524]. He further ackniedged that he testified in his
deposition that there were some sales represesdatino did not care when they arrived to work
or if they arrived at all. Ifl. at 192].

On cross examination, Tesh testified tel not work from September 24, 2013, to
November 4, 2013, for knee surgery. [Doc. 389 at.198]addition, Tesh testified that he was

denied FMLA leave for his wife’s illness butathBryce Berkompas, the head of the In-House
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Sales Representatives, told him to take wheatémne he needed, which was in January 200dt. [
at 193-94].

Further, on cross examination, the followingiRtiffs stated thathey did not make a
complaint to the Department of Labor, human resources, or by calling the hotline: Thrift, Garrett,
and Campbell. [Docs. 376 at 9-10; 392 at 13&3 at 84]. Pierce explained that he did not
complain in 2010 to human resources or to the DeyEnt of Labor, or call the hotline to complain
about the timekeeping policie$Doc. 393 at 191-92]. Pierce statéht he complained to John
Geissberger about not difgng for benefits. [d. at 192]. Further, Thrift, Williamson, and Tesh
testified that they did not keepdiary, log, or journal of the houtisat they worked. [Docs. 377
at 16-17; 389 at 194; 386 at 148].

MaGee and Dodson acknowledged a few timesttiegt were paid ovéme. [Ex. 1825,
147]. Further, several Plaintiffs testified th#anuary and February were the slow season,
including Thrift, Dodson, MaGee, Williamson, Coopand Campbell. [Docs. 376 at 22-23; 378
at 116-17; 386 at 137; 384 at 319; 393 at 193 & 131]. Williamson te$ied that in January,
February, and March, he worked the least amofihburs compared to other months. [Doc. 386
at 137]. Campbell stated that there were morgs in May through DEember than January
through April. [Doc. 392 at 199].

In addition, Dodson, Bogardus, and Campbell testithe number of tours varied. [Docs.
378 at 114-15; 384 at 35, Doc. 3921809-200]. Campbell stated tithe number of tours varied
depending on the season. [Doc. 392 at 199-20@jdsbn testified tht there were days where he
had one tour. [Doc. 392 at 115Bogardus, Drew, and MaGee testif that there were days that

they and/or other sales represgives did not have any tourg§Doc. 384 at 36, 248, 319]. In
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addition, Drew testified that the time spent witlstcumers varied, and MaGee testified to the same,
comparing it to the time lawyers spend on differeases. [Docs. 384 at 246-47; 384 at 323].

Further, Drew testified that hours varieadathat she was not aware of how many hours
other sales representatives worked. [Doc. 3846t 254-55]. Campbell acknowledged that he
did not have firsthand knowledge about the opanator tours at the loér locations (Nashville
and Glade). [Doc. 392 at 198].

Bogardus testified that she was not requireshimdow other sales representatives but that
she was told it was within her best interest t«kensales. [Doc. 384 at 31]. MaGee admitted that
in his deposition, he testified that he woulddpeculating if he tried to guess how much time he
spent on calls with customers. [Doc. 384 at 306-OTij addition, MaGee testified that not all
sales representativeorked nightline. Id. at 323].

Abbott testified that generallhe left between 5:00 p.m., and 8:00 p.m. [Doc. 383 at 133].
Further, she stated that it was veaye that she left at 2:00 p.m., and that the only time that a 2:00
p.m., leaving period would have occutr&as in January or Februanjd.]. She stated that it is
potentially true that she onlyorked nightlines on the weeakeés and acknowledged that in her
deposition, she testified it was ordn the weekends or holidaydd.[at 135-36]. She stated that
in the off season, she worked about eight hoyss dand that she tookdhinto account when
determining her averageld[ at 137]. She stated that her duties and responsibilities were different
than Front-Lines Sales Representativelsl. 4t 139]. She explained that the only differences
between them was the type of clientkl. it 140].

Slone stated that she was giverrective actions for failingp maintain volume per guests
but explained that a sales representative cougklve these and then turn around and be at the top

of the power line. [Ex. 1606]. Bogardus alsoifest to receiving correate actions. [Doc. 384
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at 32-33, Ex. 3368G-H]. Garrett testified thatves suspended for seven days in January 2011
for creating a disturbancgDoc. 392 at 88, Ex. 4774J].

Finally, Plaintiffs were able to identify thresignatures on a numbei Wyndham policies.

[Ex 4386A, 4396, 4402, 1608,3368A-E, 3641A, 3660, 3655, 3894B, 3906, 3905A, 3894C,
5285A, 5309, 5350, 5204A-#, 4774A-1, 3508A-C, 3521, 3518, 3519, 3430A-C, 3416, 3417,
3413, 3414, 3415, 4441A-J]. Several Plaintiffs also testio their earnings as reflected on their
W2 statements. [Ex. 4391, 4275, 3647A, 5291, 5209, 4780, 3514, 4117].

The Court observes that Defendants didaadt Bryce Berkompas, David Fowler, Susan
Middleton, Daryl Kracker, Lisa Jarvidohn Geissberger, Stefanos Kambanellos, Bernie Reid, Jim
Acee, Jerry Prosise, Andy Payne, or Dale Heirebut the above testimony. The testimony
regarding these individuals was not impeachede Qburt further notes that Plaintiffs submitted
deposition designations for David Fowler,d®© 414-8], and Defendants submitted counter-
designations. [Doc. 423-2].

B. Defendants’ Evidence

Defendants presented the testimafiyine witnesses ding the trial in this matter. The
Court will summarize their testimony below.

1. Greg Christian

Greg Christian (“Christian”) testified that Ieestill employed at Wyndham and that he has

worked for Wyndham for approximately seventeen gedboc. 395 at 15]. He testified that he

33 Slone was questioned about these policies on direct examination.

34 Exhibit 5204E is an emlaiegarding Wyndham’s wage @rour policy dated January
27, 2009. [Ex. 389 at 190-91The Court notes that on direct exaation Tesh testified that the
signatures on other Wyndham documents were nasigmatures and thatel were forgeries.
[Doc. 389 at 167-69, Ex. 615B-H].
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has worked at various locations during his terwith Wyndham but that during the Recovery
Period, he worked at the Crossingaasin-House Sales Representativiel. &t 15, 18-19].

Christian testified that the sales meeting beggah30 a.m., and thae and Michael Pierce,
Sr., were exempt from the sales meetings because they were Legkhdst 2f]. Christian
testified that he starteddiiour at 8:00 a.m.ld.]. He stated that the rietour rounds were at 10:30
a.m., and 1:30 p.m.Id.]. He testified that a tour that ré®d in a sale woulthke about two to
three hours from tour to saldd]. He testified that he workdtve days per week, and sometimes
he worked six days a wiegf he needed to wordr wanted to work. Ifl. at 26]. He continued that
at the most, he averaged 25 to 30 hours per wéeg. [

Christian stated that he left work when Was finished with his tours, unless someone
asked him to stay.ld. at 26-27]. In addition, hefigor lunch quite often. Ifl. at 27]. He explained
that he lived ten minutesdm the resort so he oftdhad lunch at his hous¢ld.]. He stated that
Legends have much more freedontd. pt 27-28]. He continued that he did not participate in
nightline tours or party weekendsad that not all sales represémntas attended party weekends.
[Id. at 30-31].

Christian testified that no one ever instectchim to clock out and continue working and
that no one ever told him taisrepresent his timeld| at 32]. He testified &t he clocked in when
he began work and clocked out whenleft, for the most partld.]. He explainedhat there were
some times he did not clock in or out because he was not perfddt. \Vhen he forgot, he
completed a Punch Form and signed it. &t 32-33]. He stated thdte Punch Form accurately
reflected his time. Ifl. at 33].

Christian stated that Pierce, Srd diot work sixty hours per weekld[]. He stated that if

he or Pierce, Sr., were selling a timeshare, theyld be there until 4:00 p.m. or 5:00 p.nhd.]L.
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He stated that the day is typicaflyer at 3:00 p.m., to 5:00 p.mld[ at 33-34]. He testified that
January and February were “dead” and that sele®sentatives wentegks without tours. Id.
at 34]. He continued that many sales representatives took their vacations in the winter because
nothing was happeningld] at 34-35]. He testified that laad Pierce, Sr., we both hunters and
that they left Wyndhamduring the winter. Ifl. at 34]. He stated that the testimony regarding an
average of sixty hours per week was fabricated. aft 39]. He explained that he was not stating
that Jesse Pierce did not work sindurs but not everyone elsdd.[at 39-40]. He stated that the
number of tours on a typical day affedtsales representatives’ hourkl. at 46].

With respect to Discovery Sales Representatives, Christian testified that they did not arrive
early and that they arrideafter the tour rounds.Id. at 47]. He stated thalhey arrived at 9:00
a.m., and left work around 1:00 p.m., to 3:00 p.hal.].[] He continued that only one Discovery
Sales Representative stayed behumdil all the clients were gone.Id[]. Further, Christian
identified his time detail and t&fsed that even if he clocked iat certain times, his hours would
not be over forty per weekld] at 48-58, Ex. 6548].

On cross examination, Christigestified that he was good abalbcking in and out. I§l.
at 61]. He testified that a manager nevanpleted a fraudulent Punch Form for hind. pt 62-
63]. He continued that Front-Lin&ale Representatives were reqdito report to work at 7:30
a.m., for the meeting and that if they mistisel meeting, they were placed on overage. gt 64-
65]. “Overage” means that they were movethbottom on the line with respect to receiving a
tour. [Id. at 65]. He explained #t if he came in late, he walimiss his tour, which was not good.
[Id. at 67-68]. He continued that it wasedor him to arrive at work lateld. at 68]. When asked
why he punched in late three times in Janu&®d/12 he explained that it was the off-seasdd. [

at 70]. He continued that heddnot work long hours in June orlyand that only the mornings
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were busy.[Id. at 74]. He stated that he workedornings all year long.Id. at 76]. When asked
why his time detail reflected that he clockacdat 11:32 a.m., 11:40 a.m., 2:50 p.m., 11:30 a.m.,
and 10:17 a.m., and then out at 11:55 a.m., he stated that he probably forgot to clock in those times.
[1d. at 76-78]. When asked why his time detailime showed that he worked between 1.75 to
4.5 hours for certain days, he stated that theshdamot accurately reflect the actual hours and
that “you have to add thmorning hours in therelLike, if | clocked in at11:00 or whatever time,
I’'m sure it's there in the morning round. $ou have to add thoseurs back in.” Id. at 81].
When asked why many of his clock in and tiotes were on the preeidour (e.g., 11:00 a.m.,
12:00 p.m., 1:00 p.m.), he testified, “Because tdhia¢ much of a coincidence tells me we had a
form we would sign in, and likef, we missed a punch, we’d writein and write out time out.”
[ld. at 87].

Christian further testified that he does nobhkhmanagers edited time to insert lunch breaks
because that was a fireable offenskel. 4t 98]. In addition, he std that the quality assurance
department usually took thirty mites to an hour and a haltd.[at 106]. When asked why there
were thirty-three days showing that he producedtracts but was natocked in during those
days, he testified, “I guess | ditlalock in those days.” Ifl. at 121, Ex. 3250].

2. Jeanie Willis

Jeanie Willis (“Willis”) tegified that she is currently employed by Wyndham and has
worked for Wyndham for over twentyegt years. [Doc. 395 at 149Fhe stated that her current
position is payroll manager and she has wdrkn that position since before 2011d.Jl She
works in the cooperate ofee in OrlandoFlorida. |d.] She oversees a team of payroll specialists,

who process sales representatives’ and managers’ commissiolls. Quring the Recovery
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Period, she was the payroll manager, and she supervised payroll for Tennessee sales
representatives.ld. at 149-50].

Willis testified that she was familiar withdlsalesperson agreements that Wyndham enters
into with its sales representativesd. at 152, Ex. 4649B]. She statidht such agreements provide
that commissions are paid in accordance i@ “calculating payroll for sales commission
employees” documentld. at 152-53, Ex. 3301]. She explainedtthll sales representatives were
required to record their punches WynTime and that those (dva hours were paid at their
minimum wage rate. Iq. at 153]. Pay periods began onday and ended on Thursdayid.].
Sales representatives’ “draw” hours or any “drawértime was paid otine following Thursday.

[Id. at 153-54]. She stated that she was famm#n the company policy to accurately report all
time that was worked.Id. at 154].

Willis continued that on an earnings statemtémgre was an entry called “comm draw reg,”
which means “commission draw regulagferring to reguladraw hours. Ifl. at 155, Ex. 1687].
The phrase “sales rep inc.” means “sales representative incentide.at [L55]. This was a
monthly bonus that was paidld.]. Further, “sales rep commrheans “sales representative
commission.” [d. at 156]. This was the commission that was paid on a contrit}. Bhe
further testified that “LTD imputed inc,” means “long term disability imputed incomnid.]. [She
stated that it was a benefit paid for by Wyndhemd that it was placed dhe earnings statement
as imputed income so that they could be taxed on that amaddit. |

Willis testified that there could be circstances where an earnings statement showed
hours that actually fell within more than one pay peridd. dt 158]. For ingtnce, she explained
that on one earnings statement, [Ex. 1687], iecdééld 48 hours, but the earnings statement does

not indicate that there was overtime paildl. 4t 157]. She stated thatlfere was a historical edit
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that was made to a prior timecard to correetghior timecard, those hours would be included in
the current cycle hours and thiie hours were added togetlaerd reflected on the earnings
statement when they were paidd. at 157-58]. Thus, she explainit if there was a correction
that was made to a time for a pay period tfet already closed, those hours would appear on a
future earnings statementld[at 158]. She stated that if an employee worked more than forty
hours within any workweek, he/she was paid overtinhe]. [

She testified that she was familiar with Punch Fornig.]. [ She stated that, for example,
on one Punch Form, it showed edits for the slateAugust 19 through August 23, with an in
punch of 8:00 a.m., and an out punch of 3:00 p.m., for each tthyat [L59, Ex. 4654A]. The
explanation for the edit was that “WorldwidB was not working,” meaning an employee’s
identification number. I§l. at 159-60]. She understood thigpmnation to mean that the time
clock did not allow the person tbock in for some reason.ld[ at 160]. The Punch Form was
used to make corrections to the sales representative’s tiohg¢. Qn another Punch Form, she
testified that it showed sewdours were added for five giaas historical edits.d. at 160-61, Ex.
1690]. If the historical edits were not made, tHeseepresentative would not have been paid for
those 35 hours.Id. at 161]. In reviewing the earningat@ment [Ex. 1687] with the Punch Form,
[Ex. 1690], she testified &t the sales representative work&dhours in one week and 13 hours in
another week and that was why his earnstgseement showed 48 hours but no overtinid. dt
161].

Willis testified that if an emplyee worked more than forty hours in a week, he/she received
overtime on the draw paymentd[at 162]. She explained thaitlvrespect to any overtime hours
worked in that pay period, Friday through Thagdthe sales representative received time and

half at his/her minimum wage rateld.]. She stated that on thereimgs statement, the “comm
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draw OT,” or “commission draw overtime,” meahs overtime on the regular draw paymeid. [
at 163]. With respect to paying commissions, saleesentatives were keyaalthe contract into
a selling representatives function and that \e#ich contract, there wasnet volume associated
with the contract. Ifl. at 164]. Based upon the sales reprisgam’s commission plan that he/she
was assigned, she calculated the net volume meltifdy the commission rate and that equaled
the commission on the particular contradt.]|

Willis explained that if a sales representative worked overtime, the system calculated the
commission overtime premium, which was the halftime on the commission based on the date of
sale and whatever the overtimeurs were worked that weed]. She stated that in calculating
overtime commissions, the hours that the sales repias/es worked that week were taken into
account to calculate overtimeld] at 164-65]. She further explaohéhat the hours that were in
WynTime were interfaced to éhcommission payroll system.ld[ at 165]. The commission
system stored those hours per pay peridd.]. [ When the system calculated the commission
overtime premium, it reviewed the date of stie,hours and the overtime hours that were worked,
and then calculated the commission overtime premiund.]. [ WynTime is the Kronos
timekeeping system that recordkthe sales representatives’ clackand clock out puncheslid|
at 165]. She continued that enthe pay period cles, she extracted thwurs from WynTime,
which were then sent to the commission payroll system where they were stored so that the
commission system can calculdite overtime premium.ld. at 165-66].

Willis stated that sales representatives were paid weekly, every Thursday, and that
commissions were usually paid two weeks in arrears according to the payroll caleidlaat [

166]. She stated, for instance, the pay period was Friday to Thursday, and the following Thursday
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was when the sales representative received¢dmmission on his/her check, and the calculation
of the commission overtime premiumid ].

She stated that on a sales commissiatestent, [Ex. 1638], commission and overtime
commission appeared under theiatified commisn” section. [d. at 167]. She explained on
this particular sales commission statement, [l538], there were two contracts listed. The base
rate column showed the commission rate that was plid. [n addition, the commission column
showed the commission that was paid on the contr8he stated that the system calculated the
overtime rate and the overtime amounid.][ The commission and the overtime amount were
added by the system to show the total earnings for each conttdgt. The system used the
number of hours worked by saleepresentatives by pay perital calculate the overtime on
commissions. Ifl.]. The sales commission statements vpeovided to the salagpresentatives.
[Id.]. She stated that the “calculating pdlfor sales commission employee” document, [EX.
3301], described how overtime was calculated commissions. She further testified that
“qualified bonus” on the sales consgion statements were the gawts that qualified for the
monthly bonus. Ifl. at 169].

Willis testified that each compensationapl had a set of bonus hurdles that sales
representatives neededraach in order to qualify for the monthly bonusd.]] Bonus hurdles
were certain amounts in volume of sales that hd tieeached in order to qualify for bonusdd. [
at 170]. Overtime was also calculated on tbauses in the same mamms the commissions
were calculated. Idl.]. The commission system reviewed ttuntract date for each contract that
received a bonus, reviewed the rothat were stored for thatorkweek, and thereviewed the

overtime hours worked.Id.]. The system then calculated the bonus overtirfee]. [The bonus
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overtime was the halftime premium basedtlo® overtime hours worked that weeld. [at 170-
71].

Willis continued that on the earnings staét) “comm OT prem” means the “commission
overtime premium.” Ig. at 171-72]. This was the halftime calculated by the commission payroll
system for any overtime paid on the commissions or bonudes]. [She stated that sales
representatives had access wirtlearnings statementdd[at 172].

On cross examination, Willis testified that trentract date was the date that the contract
was sold and that the sale datas the full down payment dateld[at 175]. The contract date
was the date that the system used to calcalatevertime that was paid on the commissidd. |
at 176]. If Wyndham received the full down paymen the date of the sale, then the dates
matched. Id. at 176-77]. If the full down payment came in later or if it was a pender contract (a
sale that had been pending some time), the saledalg be a later dateah the actual contract
date. [d. at 177].

With respect to the director of sales, vice presidents, and regional directors at the four
Tennessee locations, they received a base salary, and Willis believed that the net operating income
(“NOI”) was an incentive. Ifl. at 179]. NOI was at least one componemd.].] She continued
that the time entries into WynTime coldé adjusted until they became finald.[at 182]. The
site administrator and the payroll team in Orlando had access to edit the timebtdjdsSHe
explained that access to edit timecards varied by site]. [Once timecards were closed, edits
could be made, but they weretered as historical edits.Idf at 182-83]. The payroll team in
Orlando could make historical kx] along with the site adminrstor, based on his/her WynTime
access. Ifl. at 183]. With respect to whether salesnagers could make historical edits, she

testified, it depended on their accedsl.][ Willis testified that she could not recall the names of
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the site administrators at atlir Tennessee locations but tehe remembered Amanda Hill was
the payroll contact fothe Smoky Mountains.ld.]. Willis stated that clocking in and out was the
extent of a sales representative’s access to Wyntitdeat[185-86].

Willis explained that the small box on a timecard meant that there was a comment attached
to the time. Id. at 189]. The small box doest necessarily mean thaetkntries were changed.
[1d.]. She explained that in WynTime wiemy punch, a comment could be mad#l.].[ She
continued that if a punch was d& someone could attach a coemtito that punch, meaning that
it was a missed punch or one of the otherotewicomments that were in WynTimdd.]. She
continued, however, that comments were not required on pundtds. [

Willis testified that neither she, nor her team, performed an audit or analysis of the Punch
Forms or the adjusted time entries to ensuraracy or compliance with company policiesd. [
at 190]. She stated that when the payrddintereceived a Punch Form, there were usually
signatures on it, meaning that someorse ¢lad already approved those editd.].[ She stated
that she was not aware that sales repredessatook the position that Wyndham changed their
time entries after they were ergd to avoid paying overtimeld[ at 190]. She continued that the
payroll department processed thangds of documents and that they process such documents using
the data that was entered into the systerd. 4t 190-91]. She explained that the payroll
department assumed the data was accurate babauséividuals in the paoll department were
not there at the site.ld. at 191]. She stated that she assd the time recordsere accurate.

[Id.]. She testified that the payroll team did aathorize changes to timecards and that they only
processed timecards based upon the hours that were recddded 204-05]. Shaurther testified
that if the payroll team received a requiesta change, it requested a Punch Forid. gt 204-

05]. She stated that she did not recall Kristees@Gn ever expressing concerns to her or her team
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about altering timecards in Nashville and that she had not heard that sales representatives
complained that they worked while not clocked@nd that management shaved their time entries.
[Id. at 206-07].

Upon questioning by the Court,ilis testified that she asmed that the hours recorded
were accurate but that she did not kribthe hours recorded were accuratil. it 209-10]. She
explained that the payroll team was responsible for paying the hours and that it was not responsible
for the shifts that the sales representatives workédl. af212]. Willis also explained that “sales
TO” means commission paid on a TO functiomd. pt 213]. She continued that when a sales
representative was sitting at ttable with a customer and was atwdinalize a contract, usually
a senior sales representatives or a salesage would take over, and the senior sales
representative or the salesmager would receive a commissifam that TO function based upon
his/her commission plan.Idl]. “Sales TO” were reported on the commission statemedt.af
214]. She further explained that “managen@ammission” was the sales manager’'s commission,
and the sales manager could get agroge on his/her team’s saledd.[at 214].

3. Dale Topping

Dale Topping (“Topping”) testiéd that he is currently enmgled at Wyndham and that he
began his employment with Wynalim in September 2012. [Doc. 3971&]. He has worked as a
Front-Line Sales Representative throughuatemployment with Wyndhamld] at 16].

Topping testified that he cl&ed in and out every dayd[ at 17]. He stated that he usually
arrived to work at 7:45 a.m., before the meetingt].[ He stated that tours came in waves:
morning, noon, and afternoorid[ at 19]. He stated that the mber of waves varied and that
sometimes there was no afternoon waie.dt 20]. He continued th#the did not make a sale,

he had no additional responsitids and turned the custorseover to the Discovery Sales

74



Representativesld. at 21]. He stated that the closinggess took fifteen mutes to an hour and
that he walked his customers out to their clak. gt 21-22]. Topping tesiéd that he typically
worked 30 to 35 hours a week and that he had never worked more than fifty hours advaek. [
23].

Topping testified that had salénvolving customers thatere called “be-backs.1d. at
29]. The term “be-back” refers to a guest wheswaerested in purchasing and completed many
of the preliminary closing documents for the cants department, but he/she had to come back
the day, or “be back” tomorrow to complete the sald.].[ He explained that typically the guest
had a show to attend.Id] at 29-30]. In a be-back situation, Topping stated that the guest’s
partially-completed paperwork was pushed off until the end of the day, whenever the contracts
department was caught udd.[at 30]. When the contract wgenerated, it was not necessary for
the buyer to be presentd| at 30-31] In addition, Topping t#sed that he was familiar with a
situation called “come good.”ld. at 32]. He explained that a “come good” means that a guest
completed the documents but that the deal @aot “come good” until the payment was entered.
[1d.]. He continued that, for example, if a spous®e atanted to enter tlw@ntract, the guest would
leave with the documents and the deal woulch&@ood when the signed documents returned.
[Id.]. The contracts department generated a ccnétasome point but the buyer, nor the sales
representative, needed to be pbally present at the time the contract was generatddat[33].
Topping explained another scenario called a “mail-ould dt 35]. A “mail-out” means that a
sales representative spoke with a prospective client and mailed the documents out to the client to
complete and send backld]. He stated that with respecta@omail-out transaction, it typically

took a week, but it could take longetd.[at 36]. Finally, he was also familiar with a “blow out,”
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which means the client started the closing process but did not proceed with the completed
transaction.If. at 33-34]

Topping testified that with regpt to generating a contract Nehhe was not clocked in, it
could have been a be-back oowlout situation or a missed pundt.[at 39, Ex. 6549A]. In
addition, he stated that in any event, if time was added with respect to the contracts that were
generated while he was not clodkia, he still would not have wked over forty hours for that
week. |d. at 43, 48, 52, 56, 60, 64, 66]. He testified thmimanager ever said that he could not
record all his hours and thia¢ recorded his timeld. at 77]. Finally, he sified that he worked
five days per week.Id. at 78]

On cross examination, Topping testified tharéhwere some circumstances in which sales
representatives did not V& morning meetings. Id. at 85-86]. He testife that June, July, and
October (or “Rocktober”) werthe highest volume monthdd[ at 88]. With respect to his time
detail, he testified that he typically initiatedri®h Forms and that the time that he provided could
have been incorrect because he wascootcerned about the exact numbeid. it 90-94, Ex.
6549]. He further testified that tihi@nsaction date is the date thatsubmitted the contract to be
printed. [d. at 104-105, Ex. 6549A].

4. Eric Mitchem

The Court will briefly summarize the testimoaf/Eric Mitchem, Ph.D., since his Expert
Report, detailing his opinions, was filad an exhibit. [Ex. 3336].

Dr. Mitchem testified that when a sampiimes not reflect theharacteristics of a
population, then it has error or bjaghich simply mean that the information gathered from the
sample is not the same as thirmation that prevails in thentire population. [Doc. 397 at 134-

35]. There are three categories of error or thasraises concerns: (1) sampling error, meaning
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that it is unclear if the sampkeccurately reflects the population; (2) non-sampling error, which
means drawing conclusions about a larger grfoom a subset that was not constructed using
commonly-accepted principles; and (3) measurement error, which means that the measurement is
not precise. Ifl. at 135].

He testified that the way in which Plaintifthose the 47 membeo$ their representative
sample was not in accordance with standastigjstical and scdific practices. I[d. at 138-39].
He explained that the 47 selected sample reptative class members were not randomly selected
from the larger class of Plaintiffs because thgdaclass of class members did not have an equal
chance of being selectedd [at 139-40]. If individuals who we once in the sample are no longer
in the sample, then selection bias can occld. gt 140]. For exampléf a class member who
was chosen for the sample decitest he/she does neiant to testify, there are concerns that the
reason he/she does not want to testify is that he/she does not have saychhout off-the-clock
hours. [d. at 140-41]. On the other hand, an individwao worked a lot of time and feels that
he/she worked many hours off ttleck, may want to testify.ld. at 141]. When asked if selecting
other individuals to testify as pple drop out raises any issues, Mitchem testified that if they
are replaced by random, he wouldfaiely confident in the result iunot if they were chosen for
convenience. Ifl. at 141]. He concluded that he does not have confidence that Plaintiffs’ sample
reasonably reflects the larger populatiold. fit 141-42]. He further celuded that a sample of
18 who testified live or by deposition out of thigginal 47 members would create a sampling error
that is larger. If. at 147].

Dr. Mitchem testified that after reviewing the data for the number of hours recorded on a
weekly basis, it was clear that there wdarge amount of variadn in work hours. Ifl. at 154].

He stated that because the nundddrours varied so greatly, thenclusion drawn from the sample
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could potentially be inaccumaif applied as representatiof the entire classld. at 154-56]. He
continued that sales representasivhours varied depemdj on the number of tours, whether they
attended a dinner party, whetheeyimade a sale that day or weand whether they had to call

customers. Ifl. at 155]._He stated that he relied onhibars that the $as representatives recorded.

[1d. at 156, Ex. 3336]. He testified that given tii#erences in the number of hours that existed
from week to week and from person to person and the differences that exist in the additional hours
that were not recorded, a small sample may lead to a conclusion that is not a reasonably accurate
portrayal of the larger groupld] at 158].

Dr. Mitchem testified that if there wer@ sample of 47 individuals and 46 individual
testimonies were the same, the Court would not teéear from the remaining person if the 47
individuals were chosen at randomid.[at 159]. He testified to the same if the Court had only
heard from half of them.Ild.]. Dr. Mitchem testified that this is adjusting the size of the sample
based on the information learned from the sample, and that at some point, the Court could
reasonably and confidently determine that whiaag heard from the smaller sample is an accurate
reflection of the larger populationld[ at 160]. Dr. Mitchem continak however, that this is true
if the sample that the Court heard from wasstructed in an unbiased, scientific walg.]|

Dr. Mitchem testified that Plaintiffs worked several different roleiad different duties,
the number of hours worked varied, and the gaty number of off-the-clock hours varied by
position. [d. at 164]. In addition, Dr. Mitchem statedthhe data showedahthe recorded hours
worked varied substantially from location to looa and that the differences between the recorded
hours at each of the locations was not likely to have occurred by ch&thad.167]. He explained
that there was something about each locatiahdffected the number of hours recordeld. &t

168]. Further, he described the differencesnnual earnings and stated that it is reasonable to
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conclude that given the veryfidirent level of earnings, these individuals were not working the
same number of hoursld[ at 170].

Dr. Mitchem stated that it is common tckéaa sample because measuring the entire
population is simply too costly.ld. at 173]. He continued thati# possible to estimate the size
of the sample needed in orderdi@w a reasonably aaede inference abouteHarger population.
[Id. at 172-73]. One of the key pieces of infatron that is needed, however, is how much
variation exists in whatey is being measuredld[ at 173-74]. In order tdetermine variation, a
pilot study could be conducted or some otleasonable measurement of the variation could be
used. [d. at 174-75]. He further explained that irs meport, he used thariation in recorded
hours as an estimate for the expected amount ctiariin off-the-clock burs that Plaintiffs who
were sampled intended to testifyid.[at 175]. He explained thdte average number of recorded
hours was 24.7 hours and that the standard deviatitve number of hours worked per week was
10.5 hours. If.]. He testified, “So if weused the recorded hours @s estimate for the likely
variation in off-the-clock- time or total workme — 10.5 hours is the tesate of the standard
deviation —then we would need to sample, rstieally and randomly 150 of the original 164
plaintiffs in this case in order to get an estinfadben the sample that we could conclude within a
two-and-a-half percent margin of error that therage off-the-clock time is consistent with the
average off-the-clock time for the entire clasdd. &t 176]. He further testified that a less precise
estimate, but staying within a margin of errorfig€ percent of the avage, would be to use a
sample of 119 out of the 164d]]. He further explaing his findings in paragraph 40 of his report.
[Id. at 177-84].

On cross examination, Dr. Mitchem acknowledfeat some of his findings are based on

the time records and the recorded number of houds.af 186]. He statethat his conclusions
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drawn from the time records are about the reztbrttime with the understding that the issue at
hand in this case is how much additiotiale Plaintiffs did or did not work.Id.]. Dr. Mitchem
testified that his conclusion is that in trying to draminference about thetee class of Plaintiffs
using a subset, the subset does notilately reflect the larger groupld[at 201].

The Court questioned Dr. Mitchem as followSo if one person enters 20 hours for one
group of people and another grouppebple enter 30, but all of them worked 50, then the people
that recorded 20, they work&@ hours off the clock.” Ifl. at 204]. Dr. Mitchem agreed that was
correct. The Court continued, “And the peoplattfecorded 30, they worked 20 hours off the
clock.” [ld.]. Dr. Mitchem agreed that was correctd.]. The Court stated, “But at the same
time, they all worked 50; so they albrked the same amount of overtimeld.]. Dr. Mitchem
agreed that, under the Court’s hypaited, that was also correctld[].

Further, Dr. Mitchem testified that he was a@tare that one salespresentative may be
entitled to fifteen percent of a deal whereas lagiosales representative may only be entitled to
eight percent of the deal.Id[ at 207]. He further testifiethat he had never heard of split
commissions. Ifl.]. He stated that it wagasonable to assume that someone who made ten times
as much as another person, who was supposadiiarly situated, worked more hoursld.[at
210]. He further stated that givehe variation of the data, amige relatively small size of the
class, sampling should not have been uskt.af 214].

5. Elizabeth Matthews

Elizabeth Matthews (“Matthews”) testified that shecisrently employed by Wyndham
and that she has worked for Wyndham for approteigaleven years. [Doc. 397 at 233]. During
the Recovery Period, she worked at both lthege and the Crossing as an In-House Sales

Representativeld. at 235]
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Matthews testified that the work day begaith the morning meeting at 8:00 a.rnd.[at
238]. Tours started at 8:30 a.nid.[at 238]. She stated that salepresentatives were allowed to
leave in between tours, but sleuld check with the coordinatto determine where she was on
the tour line. [d at 239-240]. She stated that she hadHugot her hair dongot her nails done,
and ate lunch with her children in between tould. at 240]. She stated that other sales
representatives left the facility ietween tours and that was normél.]] She stated that she
took lunch every day.Id.]. She continued that her norntedurs were from 8:00 a.m., to 2:00
p.m., or 3:00 p.m. I§l. at 241] She testified that she newerked pasted 5:15 p.m., unless it was
a holiday weekend because she picked her children up from sclbpl. [

Matthews continued that the goal was to skcie a continuance every day, but if sales
representatives did not haventiouances, Wyndham would cut thee and sales representatives
could leave. 1. at 242-243]. She stated that tours cdasd from five minutes to two hoursld|
at 243]. Matthews testified thahe absolutely completed paperwon one day and closed the
contract the next day.d. at 253-254]

Matthews testified that in January andbFReary, everyone is on vacation and that
President’s Club also occurred during that tinh@. &t 249]. She explained that the only busy
times were on Valentine’'s Day and President’s D&y.]. [ She stated that the hours worked at the
Crossing were similar to the hours worked atltbdge, except there were more nightlines at the
Crossing. I[d. at 256-258]. She stated that nightlinesuwoed four times a year at the Lodge and
approximately eight to nine times at the Crossind. gt 258]. She stated that 90% of the time,
she worked five days, maybe six days, per weédk. at 261] She continued that at the Lodge,
she worked 27 to 35 hours per week and th#teaCrossing, she may have worked more hours.

[Id. at 262]. She testified thatesklid not work less than otheldesrepresentatives and that she
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may have worked harderlId[]. She continued that Wyndhaaso held dinner parties, which
were special marketing eventdd.[at 266]. She stated that tti@ner would last approximately
an hour and a half and that the sales represent@so ate breakfast with the guestil.][ She
stated that sometimes a sales representativedatiedinner parties two dinree times per month
and that sometimes a sales representative waildttend a dinner party for several monthd. [

at 266-267]. She explained that attending a dipagly was a privilege and that the top producers
or sales representatives with the highest volpareguest were the indduals who attended.Id.

at 267].

Matthews continued that there were sales representatives that were difficult to find during
the day. [d.]. She explained that “skating” is wharsales representative left without checking
out. She stated that Brett Williamson was notoriouskating and that when she called him, he
would state that he was in Morristown at Hiad’s car lot or dhe grocery store.ld.] She stated
that his nickname was “Heely,” referring to theries shoes with the wheels because skating meant
that a sales representative left earg. it 269] She testified thaYilliamson never worked past
2:00 p.m. [d.] She also testified that Cammie Palmer left without checking ¢ditaf 267].

Matthew testified tht out of the 316 contracshe closed, 254 contta were time stamped
before 3:30 p.m., and gnk6 after 5:00 p.m.Iql. at 275-77, Ex. 376A]. She continued that over
half of the 26 contracts occurred on a holiday weekelad.a{ 276-277, Ex. 376A]. When asked
why she would have clocked out lehthe contract was being gent@, she testified to situations
where she turned in the paperwork to the contdepartment and left for lunch while the contracts
department finished typing the paperworld. pt 279-280] She continued that even assuming she
closed contracts while not clocked in, the hours wdnkould not put her in an overtime situation.

[Id. at 284-87].
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Matthews testified that she rarely worked iivee and that no one instructed her to miss
punches. Ifl. at 288-89]. She stated that she wasgoubverage when she did not clock in and
out. [Id. at 289]. She explained thaslie missed clocking in or out, she reported it to her manager
and told her manager the timéd.[at 64] Her manager provideéher a Punch Form, and she
initialed and signed the Punch Fornid.] She also stated that her manager asked for her time and
that the manager logged into the computer systeemter the time that she arrived and lefd. [
at 265] She also signed the box where the tiras entered, and she signed the bottom of the
computer printout. I1fl.] She stated that she was a habitffender and that John Geissberger
gave her corrective actions for hagito complete Punch Formdd.[at 264].

On cross examination, Matthews testified that morning meeting began at 8:00 a.m., but
that Legends or sales representatives who weited to attend Presides Club were not required
to attend morning meetingdd[ at 295]. She stated that she radied occasionally but that all
others had to attend or they were placed on overadeat[297]. Matthews continued that while
sales representatives waited on artohey were clocked in.ld. at 299] She stated that at one
point, her manager, David Fowlstated that sales representatives could not work over forty hours
but that he did not state to reddess hours and work mored.[at 319-320]. She explained that
if she still had work to do but was approaching forty hours, she continued working and received
over forty hours. Ifl. at 321].

Matthews testified that most closings occurtlos same day as the tour. [Doc. 401 at 17].
She explained that the phrase “keeping thethénether” means trying t@ose contracts on the
same day of the pitch, while the pitch was still freshd. 4t 17-18]. She tafed that it was her
practice to allow customers to leaand come back later and that it was not company policy to try

to make the customer stay while he/she was in the etlterat [L8]. When asked why in October
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she clocked in several times after the first wavimofs, she stated thatestvas not required to be
present during the first wave because she wagariceand that she elected to miss the first round
of tours. [d. at 51-52]. When asked why she misagounch almost every single day for six
months, she testified thahe was told by her managers thahe completed a Punch Form, it was
fine. [Id. at 52-53]. When asked about closing a @mttwhile she was not clocked in, Matthews
testified her front-ender, Cammieguld have worked that day, réme tour, and closed the deal
without her (Matthews). Idl. at 55-57].

Matthews testified that she was fidiar with the term, “Rocktober.”Ifl. at 40-41]. She
also stated that ther@as, “Yesvember.” Ifl. at 41]. Matthewsdescribed herself as a
“workhorse.” [d. at 42]. When asked about her tigetail reflecting a total of 97.25 hours in
October 2010, working 22 days, and thus averaging 4.4 hours per day, she stated that it was correct.
[1d. at 41-42, Ex. 3262]. When counsel stateat there were 1,109 missed punch entries during
the Recovery Period, she statedttbhe would have no reasordisagree with that numberld|
at 48]. She continued that clocking in and wat not important to hdrecause of the draw and
that Wyndham took it back the next weeld. pt 49]. She testified thahe believed her recorded
hours accurately reflected the hotinat she worked at Wyndhamld] at 63]. Mdhews also
testified that she was familiar with hero toundjich were tours assigned based on volume and
that if a sales representative was assigned atbermn his/her scheduled day off, he/she would
come in on his/her day offld. at 67-68]. She continued thatvas not her practice to come in
for her hero tour because she was number one on the powerdinat §8]. Finally, Matthews
could not recall how much slmade at Wyndham for 2010-201Rl.[at 46] She stated that in

2012, she made less than $500,000.00 duwidcnot recall the amountld] at 47].
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6. Greg Minor

Greg Minor (*Minor”) testifed that he currently works for Wyndham as the Project
Director of Sales and Marketirngt the Glade. [Doc. 401 at 101-102]. He explained that his
position is the equivalent to the vice president at the other sitdsat [L02]. He stated that he
began his employment with YWidham in January 2012 as a Frbnte Sales Representative in
Nashville. [d. at 103]. In September 2012, he becamé-tbat-Line Sales Manage Nashville.
[Id.]. He served in that role for less than a yaad then became the House Sales Manager until
January 2014.1q. at 105]. He later worked as theng® Sales Manager for Front-Line and In-
House Sales Representativels.][

Minor testified that he received notification of the lawsuit but that he did not join because
he believed his recorded hours were fairly accurdde.atf 104]. He statethat based on his
training, he understood that keould receive overtime based ¢me number of hours that he
worked and was clocked inld[ at 109-110].

Minor continued that when he worked in Neslle as a sales representative, he normally
arrived between 7:45 a.m. and 8:00 a.m., anddtinegr sales representativarrived at the same
time. [Id. at 112]. He stated thae clocked in and theritanded the sales meetindd.[at 112-
113]. After the sales meeting, ssileepresentatives broke up inb®ir teams to met with their
managers. Ifl. at 113]. The first tour aurred at approximately 8:3m., and the next tour
occurred at approximately 9:30 a.nid.]. Afterwards, the sales reggentatives reported to their
managers whether they were atdeschedule a continuanced.]. He continued that at that point,
if he did not have a guest coming in for an agtsd period of time, he would take his break and
later clock back in to either run tours or work the back end of other tolar$. He stated that

tours resulting in a sale couldstdrom three tdour hours. [d. at 116]. He explained that he left
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work anywhere from 1:00 p.m., 500 p.m., and that it was very raceleave after 5:00 p.mId.

at 115-116]. On average, as a sales reprdasanthe worked between 30 to 35 hours per week.
[Id. at 120]. He stated that some weeks, he worked over forty hours per week and that other weeks,
he worked under thirtiiours per week.Id. at 120-121]. He testified &# no one ever told him to
record less than forty hourdd[at 121]. He stated that he probadid not record all of his hours

that he worked. Ifl.]. He explained that there could be times where he was able to make a deal,
but the guests left to emnch and they returngdst for the closing. 1fl.]. He continued that he

saw them when they were done with thearsahg and that he walked them outd.]f In addition,

he recalled a time where he made a deal amdollowing day, which was his day off, the owner
had questions, so he came into diffece to talk to the owner.Id.]. He stated that his discussion
with the owner was probably less than twenty minutésk.af 121-122].

Minor testified that he was never told thalesarepresentatives could not show more than
forty hours on their timecardId] at 122]. He stated that salesmagers were told to run a smart
and effective business with the teartd. at 123]. He explained that, for example, if there was an
extremely underperforming sales representative,hafshe still had a ddgft in the workweek
but already had 38 or 39 hours for the workkydbe sales manager gave the underperforming
sales representative the next day offl. 4t 123-124].

Minor testified that most closings in Nashville occurred around lunchtime from 11:00 a.m.,
to 2:00 p.m. Id. at 127]. He stated that closings can take fifteen minutes to over an kar. |
Closings could occur far in the day. Ifl.]. He explained that clients could have something
booked for the day and when they returned,ghperwork would be ready for thenhd. fat 128].

The sales representative did not always stathemproperty during the time he/she was waiting

for the client to come back to closdd.]. He also testified that was possible that someone else
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handled the closing.Id.]. He explained that there weresaloccasions where he came back for
the closing but forgot to clock inId] at 129].

Minor testified that Punch Forms were uded missed punches, when people forgot to
clock in, or for off-site events, such as party weekends and dinner pariesat 136]. He
explained that with respect party weekends in Nashville, ggte would check-in and the sales
representatives met them for dinneld.]| The following day, guestttended a Predator’'s game
or visited the Grand Ole Opry. @Gme third day, guests attende@&kfast and a sales presentation
with the sales representativdd.]. He explained tht Punch Forms were used for off-site events
because there were no time clockisl. §t 137]. When completinguAch Forms, Minor testified
that he received the information with respéxtthe clock in and out times from the sales
representative and thae would challenge the sales repreéagve “if there was something [he]
was fuzzy about.” Ifl.]. Forinstance, he explained that Bales representative stated that he/she
took a lunch break at a speciticne, but Minor saw him/her workg at that time, he would
challenge the sales representative and ask for the correct kdnat 138]. He had no knowledge
of Punch Forms being used to change a salesseptatives’ time so that the timecard would show
that the sales representativerisexd less than forty hoursld[]. He testified that he never used a
Punch Form to make it look as though a salesessmtative worked less than forty hours when
he/she had actually worked more than forty houi. af 138-139].

Minor continued that not bdales representatives rked party weekendsld]. at 139]. He
also testified that in order timcrease transaction retentioyndham began taking owners to
breakfast. Ig. at 140]. He explained that if a satepresentative closedtransaction on Monday,

the following day, the sales representativauld attend breakfast with the owneld.]. If it was
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a split deal, the sales representative with theebedipport attended the breakfast with the guest.
[Id. at 141].

He continued that he never clocked anyon@rirout and that he did not observe any
manager clocking individuals in or outld[ at 142]. He stated tha Nashville, most sales
representatives had femthan three or fourlosings per week.Id. at 143]. He stated that he was
on the sales floor every day that he worked and that he was able to observe other sales
representatives arrive at woakd depart from work. 1d. at 145]. He testiéd to the following
individuals’ average hours of work each week:

e Chad Breece: 25 to 30 hours. Minor stated that they were peers
and were sales representativethatsame time. Minor testified
that some weeks Breece workadre than the above hours and
that some weeks he worked less than the above hours.

e Corey Shoen: 30 to 35 hours. idr testified that they were
both Front-Line Sales Represeias and that when Minor
became a manager, Shoen was on Minor's team. Minor
continued that Shoen was onetlud top performers and that he
(Minor) and Shoen worked similar hours.

e Jasyntha Cornwell: 20 to 25 houtdinor testified that she was
a sales representative for a short time and then became a
Discovery Sales Representativéle continued that her start
time was 10:00 a.m., because she did not talk to guests until
their sales presentation was finished. There was no need for her
to arrive at work at 8:00 a.mHe continued that she worked
from 10:00 a.m., to approximdye2:00 p.m., or 2:30 p.m.,
because she had to pick up her child.

e James Feener: 30 hours. Minestified that Feener was a
Front-Line Sales Representatifog a short period of time but
that Feener left the companyFeener had one or maybe one
and a half transactions per week.

e Nakia Hatchett: 28 to 30 hours. Minor stated that she was an
In-House Sales Representativeldhat she was really good at
the front end of the sales prasebut not necessarily good at the
closing part of the processMinor stated that Hatchett was
excessively busy in the morniagd would often times run tour
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units for other people. He continued that she spent her
mornings hooking and setting tours for other sales
representatives and that skas finished by 1:00 p.m.

Camille Meadows: 25 hours. Wbr stated that Meadows was
on his team and that she was probably the most difficult to
manage from a time standpoirtile explained that she arrived
to work at the “skin of her telef’ if not ten or fifteen minutes
late on a regular basis. lddition, Minor statedhat she was
the first one to leave.

James Meadows: 25 to 30 houldinor testified that Meadows

was an extremely talented sales representative that could have
a deal down in less than an hour. Minor testified that there was
an incentive called “write and ride,” meaning if a sales
representative received a delag/she “could ride out for the
day,” thus leaving whenever hbéswanted. Minor stated that
there were numerous times where Meadows went to a unit at
8:30 a.m., and came back with a credit card. Sometimes,
Meadows left at 10:00 a.m.

Randy Navarro: 30 hours per wedWinor stated that Navarro
stayed at the bottom of the rotation for the majority of his
tenure. Minor continued thahere were times that Navarro
finished working and he gi sat around and listened and
observed other tables. Minortiéigd that this action drove his
hours to about 30 per week. Mmnoontinued that Navarro’s
average hours as indicated e pay stubs, 29.8541, was very
accurate. [Ex. 3245].

Emily Rasnick: 25 to 28 hours. Minor testified that Rasnick
was on a different team but trsdte was really good at the front
end part of the process. He continued that multiple people gave
Rasnick their tours, so she was finished by 10:30 a.m., 11:00
a.m.

Kristen Harrington: 35 to 38 hourdMinor testified that they
were on the same sales team had the same sales manager.
He stated that Harrington’s pats were timeshare owners of
the company, so she had firsthleexperience angelped other
sales representatives. Minor stathat there were weeks that
she may have worked over 40 hours.

Jerry White: 30 to 35 hours. Minor testified that White was a

sales representativen another team. Hstated that White
came from the car business and that he was used to
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exceptionally long hours. Minor continued that White was not
effective in the units and th&e only received two or three
appointments each week. Back enders helped White on his
appointments. Minor testifd what White hung out on the
property all the time, smoking garettes and that Minor’s
average (above) included the time that White was hanging
around the property. Minor tesétl that the average number
of hours as reflected on White’s pay stubs, 34.4221, was in line
with what Minor personally observed. [Ex. 3245].

[Id. at 146-54].

On cross examination, Minor testified thewery month the sales managers and the
marketing department held a site laumeteting or a commitment meetindd.[at 161]. Minor
stated that he attended six meetingsaiuhe twelve meetings each yeatd.] He stated that
overtime was discussed during the meetiagpart of the overhead summaryd. pt 162]. He
continued that Kristen Creson, Dave LaBedad Matt Chodak attended the meetingkl. &t
163]. He stated that he nevelahd them state that they wanteales representative to not work
overtime. [d.]. Minor testified that there weregversations about time management, meaning
that if a sales repres@ative was underperforming, then he/shé not need to come in because
the sales representative was not addingevdlbe/she worked an additional dayd.]. He stated
that he never heard Creson state shataltered entries in WynTimeld[at 163-164].

As a sales manager, he received regular ernaits Creson about once a week or seven to
eight times per week.Id. at 171]. Creson’s emails provided the weekly total hours for sales
representatives, she included imf@ation about sales representatives who had recorded zero hours
for the week, and she included informatepout no lunch breaks ing recorded. Ifl. at 172-
173]. He stated that he used the informationage conversations with the sales representatives

and to ask them why a lunch break was not takkh.af 173-174]. In addition, he stated that the

purpose of the emails was to determine the holitke sales representative who had not added
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any value that week and decide whether to bring hilmér in for another day.d.]. He explained
that the emails gave the managersathiéty to make business decision&d. at 174]. With respect
to sales representative who recorded zero himurghe week, he would determine if the sales
representative was on vacation satthe could mark it in WynTimey whether there was an error
with WynTime, or whether the sales representative just forgot to cloclkdih. IHe stated that he
made changes in WynTime for his team if, for eganthe sales represetiva did not clock in

in the morning or for party weekend hepor lunch breaks, and so forthid.[at 174-175]. Minor
testified that he was never tdio doctor timecards and that hever doctored timecardsld][ at
175]. He testified that he cannot state thther managers did not doctor timecardd.].[

Minor continued that his Punch Forms were used to make legitimate chakigas145].

In addition, he stated th#étere were times Punch Formere used to add hoursld[ at 166].
Creson brought Punch Forms to the sales managktsat[177]. He explained that the sales
representatives had to sign the Punch Forforeehanges were made in WynTiméd. ][

He stated that about 9006 the time, he was abte take a lunch break.d. at 167]. He
stated that his lunches wergoat thirty to forty minutes.Ifl. at 168]. When asked about his time
detail that showed twenty-four punch-in times at precisely 7:30 a.m., or 8:00 a.m., and twenty-
seven days that showed punclaimd out times precisely on the hand half hour, Minor testified
that he was not sure if thatas an inserted punch or a mahpunch from the wall clock.ld. at
180, Ex. 3270]. When asked why his lunch breaiaurred precisely on the hour or half-hour, he
explained that he was in tramg and that a majority of theaining was captured by using manual
Punch Forms and that the traineds fler lunch at the same time.ld[ at 185-87, Ex. 3270A].
When asked about generating contracts whileclomtked in, he explained that once the quality

assurance department had the documents, he wstseithwith the owners because they were with
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the quality assurance teand.[at 200-201]. He continued thaetbnly time he worked after that
point was to walk the guest out, which took five to ten minutés. af 201, Ex. 3271]. When
asked why he recorded zero hoorsdays that a contract wasngeated, he explained that he
visited the units but bookeate continuances on daysthe did not work. Ifl. at 205, Ex. 3271].

He further testified that withespect to Exhibit 3271, each date on the sale date corresponds with
the date on the trangamn date with the excéipn of July 9, 2012. Ifl. at 209, Ex. 3271]. He
stated that the sale datehe date that the contract wehtough the closing officer.Id. at 209].
Finally, he testified that heeceived an email dated @ber 18, 2013, from Matt Chodak about
performing random audits of WynTimeld[at 206, Ex. 3271].

7. Bobby Cummings

Bobby Cummings (“Cummings”) stified that he currently works for Wyndham at the
Island in Pigeon Forge and that he has wofkedlVyndham for thirteegears. [Doc. 401 at 212-
13]. Previously, he worked at the Lodge &s@nt-Line Sales Manager and as a Discovery Sales
Representativeld. at 213]. As a Discovery Representative, he sold one-time packages and made
commissions. Ifl. at 213-14].

Cummings continued thédie typically arrived at work &d0:00 a.m., and that he worked
about four to six hours per day on averadd. dt 216]. He stated thae did not perform work
before or after he clocked inld[]. He stated thaf he worked over six hours, he was given a
thirty minute lunch break.Id.]. He worked five days per weeklid]|

He stated that the tour wasseccurred at 9:00 a.m., oB89:a.m., 11:00 a.mand 2:30 p.m.,
depending on the siteld[ at 217]. He stated that there warer Discovery Sales Representatives
at the Lodge and that whoewald the previous gawas the first toreceive a tour. Ifl. at 218].

He stated that Discovery Sales Represer@s did not attend a morning meetindd. [at 224].
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Cummings testified that hedinot provide customers withhpersonal telephone numbeld.]

He testified that he was the last one to leawabse his sales pitch happdrafter the tours.ld.

at 226]. He stated that in thescovery sales department, there wagdain times of the year that
were busier than others, including summer, Rockidbleristmas, spring break, and holidays. He
stated that January andlifeary were slower. Id. at 218]. Cummings taéed that the other
Discovery Sales Representatives who worked with him did not come in earlier or stay later than
him. [Id. at 228-29].

He stated that his time detail was consistent with the time that he clocked in and out each
day. |d. at 220-21, Ex. 6550]. He stated that d3iscovery Sales Representative, he worked
between 20 to 30 hours each wedk. &t 221]. He stated that he was never asked to sign a Punch
Form that did not accurdyereflect his time. Id. at 22-23]. He statedahhe did not work more
than forty hours. Ifl. at 224]. He continued that if a ssilepresentative worked while not clocked
in, he/she was written up and terminatdd. pt 225]. He stated thats a Front-Line Sales
Manager, he had access to WynTime and thaskd Punch Forms torcect time when the time
clock did not enter an arrival timeld[ at 230]. He stated thae did not use Punch Forms to
misrepresent time.ld. at 231]. He attended Learning Classghere it was explained that anyone
who worked needed to be clocked in and thahiindividual worked six hours, he/she had to have
a lunch break. Ifl. at 232]. In addition, the LearningsaStes taught him that if an individual
worked from home, he/she needed to record that time and turn it in to belpdid. He stated
that sales representatives did not warkome and that they were lazyd.].

Cummings testified that a “mail-out” occurredhen a sales repregative wrote a deal,
but the client did not have éhmoney, so the check was postdaand the deal was typed and

signed. [d.]. When it was turned in, then the deal became gddd. [This is also called a “come-
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good” situation. [d.]. In addition, he tesiiéd that the term, “be batkneans that a customer
leaves and comes back to malaeaision on whether to purchaséd. pt 234].

Cummings testified that he never used a Rufmrm to misrepresent Dale Topping’s time.
[Id. at 235]. He stated that when he was the Front-Line Sales Manager, he observed the work
habits of the Front-Line Sales Representativestiaaiche was there befotieey arrived and after
they departed. Id. at 236]. He testified that they wemet required to perform any work before
or after work. [d.]. He never instructed them to cloolt and continue workg. In addition, he
stated that he never instructed Belinda DoeviRoy Neuenschwander to clock out and continue
working. [ld. at 236-38]. He continued that he neesked a sales representative to remain
clocked out while waiting for a tour and thalesarepresentatives were allowed to leave the
property if not on tour. Ifl. at 238]. He continued thdte never told Front-Line Sales
Representatives to clock out because they wesed¢b forty hours and continue to work and that
he never instructed them to stagaited out after their lunch brealkd.[at 238-39]. He was not
aware of any other manager who usdtuach Form to misrepresent timkl.[at 239]. He stated
that he managed the following individuals and obskthat they typically clocked in at 8:00 a.m.,
worked four to six hours, fivdays per week: Ruth Blanton,i&Hayward, Roy Neuenschwander,
Jeff Shepard, Carl Patty, and Brandon Effis[id. at 239-42].

On cross examination, Cumminggplained that as a Disoeny Sales Representative, his
responsibilities were to pick up any deals argpects from the Front-Line Sales Representatives
and the In-House Sales Representatives, which occurred occasiolthlit.24]. He stated that

less than one percent of his sales were mail oldsat[251].

35 Cummings testified that Eridayward left a little earlier because he had to pick up his
child. [Doc. 401 at 240].
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Cummings stated that he knew Amanda Hdilld that she was another vice president,
similar to a secretarial administratord.[at 255]. Hill made sure everyone was paid on their deals.
She also trained the managers on WynTiné. gt 256]. He recalled reiseng emails from Hill.

On one email, Hill told Cummigs to change Blanton’s timeofn 2:16 a.m., to 2:16 p.mId[ at
259-60]. When asked about another email Hill $eritim, he explained that he had a problem
child that could not clock in and out correctly.ld.[at 265, Ex. 3278]. He continued that this
particular sales representative attended party ek without clocking irand out and that he
(Cummings) wrote on the Punch Form, “PWihich means “party weekend.”Id] at 265, EXx.
3277]. He testified that Hill sent him emailsléd him know that someone did not get a break, or
that someone did not punch out, or someone raadecorrect punch, su@s punching in at a.m.
instead of p.m. Ifl. at 269].

8. Kyle Smith

Kyle Smith testified that he currently warkor Wyndham in Branson, Missouri, as the
Director of Sales for In-House &a Representatives. [Doc. 4869]. He has been employed
with Wyndham since 1994.1d.]. He moved to Tennessee in March 2012, and his first position
in Tennessee was the Vice Presidd#rSales and Marketingld. at 10]. He stayed in this position
until June 2014. 1¢.].

Smith testified that he received a report frd@sse Pierce in Fall 2013 that he was working
while not clocked in. Ifi. at 12]. Smith stated that Piercguested a private meeting with him to
share information on why employees were disgjed and during that meeting, he mentioned
working while not clocked in. I¢l. at 12, 15]. Pierce stated tiaith needed to be aware that
there were many people who werat happy and that Smith coulcsebsome employees and that

one former employee, Craig Thriftas suing Wyndham over WynTimdd[at 15]. Smith asked
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why, and Pierce stated that people weoeking while not clocked in.Id.]. Pierce admitted that
he had been working while not clocked in andtthe (Pierce) madegeneral assumption that
others were not clockinig while at work. [d.]. Smith instructed Pierce that clocking in was part
of his duties as an employedd.[at 15-16]. Pierce reported thatspéeaders stated that it was ok
to not clock in and work.Iql. at 16]. Smith responded thHa did not believe Pierceld[]. Smith
continued that prior to this meeting, he lmadreason to believe employees were working while
not clocked in. Ig. at 16-17].

Smith stated that after the meeting, he mi Wottie Justice to mort the information.
[1d. at 17]. He also pushed the information ®duperior, Dave LaBellesho was over Tennessee
at that time. Id.]. Smith also requested that Dottie Justice perform a sample audit of five Front-
Line Sales Representatives and five In-HousesJaépresentatives to determine whether Pierce’s
report was accurateld[]. The audit showed that people wéaking tours and #t they were not
clocked in. [d.]. He stated that he partnered wibottie Justice and that they began a
communication campaign about expectasi of reporting time correctly.Id. at 18]. He stated
that they used threenger binders to keepatck of missed punchesld]]. In addition, there was
an on premise report that was kept at the front desk reception and that sales representatives who
were not clocked in would not receive a toud.][ He stated that thebove actions we put into
place immediately aftePierce’s report. Ifl.]. In addition, he testéd that the changes did not
affect his income. Ifl. at 36].

Smith testified that prior to the meetingth Pierce, the company policy was if an
individual was at work, training, attending touwgiting, he/she was supposed to be clocked in.
[Id. at 19]. Smith stated that this policy was clear to the sales representatives because it was

communicated to them.Id]. Smith explained that ondie above changes were made, he
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received push back because sales reptatives did not like the changdd.[at 19-20]. Smith
continued that sales representatives never likexd draw because they were commissioned
employees, not hourly employeedd. [at 20].

Smith testified that anytime a sales eg@ntative was off the premises conducting
business, he/she should have completed a form to capture the time waédketl21-22]. Smith
stated this form was used for party wesk®and for worked performed at homél. At 22]. He
stated that the practice in Tennessee wasllow up with customers, using company email,
personal email, landlines, and personal cell phone numiddrk. He stated that later Wyndham
determined that sales representative showlidcommunicate via persaincell phone because
former employees would then have access stocoers’ personal idenitation information. Id.
at 23].

Smith testified that the busiest time was from spring break in March until December 10.
[Id. at 26-27]. He stated that the slowestds were mid-December through mid-March, with a
few exceptions, such as the week between @haistand New Year's Dagnd Valentine’s Day.
[Id. at 27]. He also testified that Novemberas a strong month and was referred to as
“Yesvember.” [d.].

Smith testified that a “be ready” means that an owner has agreed to make a purchase, but
the customer leaves the premises for personal reasaagivities and thearrives later, or the
following day, to go through the documentdd. [at 28]. Neither the customer, nor the sales
representative, was required to be present wthencontract was generated in the contracts
department. Ifl.]. Smith testified thad “come good” situation occurrechen a contract became
good later, after the down payment had been satisfiddat[28-29]. The sale was finalized when

the contract became goodd.[at 29]. Neither the sales representative, nor the client, was needed
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when the deal became goodd.]. In addition, Smith testified that a “be back” meant that a
customer had not committed to the sale and hik&the would come back at a later time to re-
continue, reconvene, and disctiss sale further before makiagdecision to purchaseld]]. He
testified that there were also times where a eahtivas prepared but the deal was not finalized.
[1d. at 29-30]. He further testifitthat the phrase “walk out or ihaut,” simply means that there
was a hold on documents dt the parties were not predeto sign the documentsld| at 30].
The documents were then mailed out and tfa dees not become good until all the paperwork
had been signed.ld]. Smith testified that neither treales representative, nor the guest, was
required to be present when the contract was printddat[30-31].

Smith testified that he never used, or instied anyone else to use, a Punch Form to
misrepresent time.Id. at 33]. In addition, he testified thia¢ never told sales representatives to
not be clocked in for more than forty hours, arglduperiors did not instctisales representatives
to misrepresent time workedd[ at 34]. Smith stated that oveni did not affect the net operating
income because he was given a budget that included overtime as aridteah 36].

On cross examination, Smith testified thatdmely worked Saturdays because he went to
the lake on the weekenddd.[at 42]. He stated that Wyndhaaid overtime when it was reported
and when the sales representatagned that amount of timeld[ at 54]. He continued that
Wyndham rarely ran into an overtime situation bat Wyndham never tried to restrict overtime.
[1d.].

Smith identified an email dated September 24, 2012, from Amanda Hill to Smith and
several others, including managestating that individuals had ssed punches that needed to be
corrected. Id. at 55, Ex. 1233]. In addition, the emagtsd that six indiduals reported zero

hours, and Smith explained that information wasdu® make sure those sales representatives
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were out sick or on vacationld[ at 56-57, Ex. 1233]. Smith wasked why Lisa Jarvis responded
to the email, “OVERTIME is not acceptable!” aticht “All the reps with overtime hours will be
receiving written coachingotes. Managers, are yownitoring their time?” Id. at 58]. He
explained that Wyndham’s policy was that if éesarepresentative was going to work overtime,
he/she was supposed to report ith® manager and that if the salegresentative failed to report,
he/she received a coaching notil., [Ex. 1233]. Smith testified to similar emailsd.[at 59, Ex.
1102, 842, 800A].

Smith identified another email, datedigust 16, 2013, from Amanda Hill to Smith and
others, including managers, regarding repreg@s who reported working zero hoursd. [at
60, Ex. 798A]. The email continde“The following reps were rasing a break. The system will
forever show this missing punch.td], Ex. 798A]. Smith explained & this means that the sales
representative did not take a meal breakeothey worked over six hours in a dayd.][ In
addition, Smith identified an email from KewviZovington, a senior manager, who stated, “The
following reps had overtime repode This will cost us!” [d. at 61, Ex. 798A]. Lisa Jarvis
responded, “We are on a 6/1. So it is not a surprigdd John yesterday managers need to monitor
this better.” [d. at 61-62, Ex. 798A]. Smith exptad that it appearetisa Jarvis was
communicating that people worked overtimg&hwut communicating ovéme to their team
leaders. Id. at 62]. He stated that overtime does cuttinto the net operating income because
Wyndham budgeted for overtimeld]l. He explained the reference to “6/1” means working six
days and taking one day off and tpat the email, it appeared that In-House Sales Representatives
worked six days. If.].

Smith also identified an email dated Sepgben24, 2012, from Dave LaBelle to Smith and

others, including managers, regarding a Depant of Labor Audit in Panama Cityld[ at 63,
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Ex. 1206]. Later, Lisa Jarvis sent an ematjch Smith did not recee; stating “How Craig
wrote deals this week but according to the clocknitahere will be a mystery to the auditors!”
[l1d. at 65, Ex. 1206]. Smith stated that Lisa Jamas referring to Craig Tt and that according
to the email, Thrift did not recorais hours for the entire weekid] at 65-66]. He stated that not
all of Wyndham knew that Thrift worked off theock and that Smith statedat he did not know
at this point. [d. at 66]. He agreed, however, that as {hoint, senior managers and managers
knew that Thrift was working off the clock.Id] at 66-67]. Smith testified that Dave LaBelle
requested that his steconduct a mock audit in the evdns sites have an audit from the
Department of Labor.Iq. at 76-77]. Darryl Langlais reportecethesults of the mock audit in an
email dated October 17, 2012, which stated tiratmissed punch report for September was 501
pages. Id. at 77, Ex. 1140].
Smith identified another email dated Juzig 2013, from Bryce Berkompas to Tammie

Smith. Berkompas copied Dottie Justice and Kyle Smith to the email, which states:

| receive[d] a list of all the FL refbat are currently averaging hours

they are working to be less than what allows them to carry benefits,

and | have sent an email to everyone of those reps and copied all the

managers so everyone is awarehoW BIG of a deal it is to pay

more attention to time management.
[Id. at 67-68, Ex. 690]. Smith statétht Berkompas was the DirectafrFront-Lines Sales at that
time. Tammie Smith was a Human Resoufgwlysis, and Dottie Justice was the Human
Resource Managerld[]. Atthat point, Dottie Justice waser the Tennessee sites and some sites
in North Carolina. Id. at 68]. Smith explained that the @hwas referring to a time period after

the off-season where some sales represeatatwere averaging below 30 hours and that

Berkompas was making them aware that the saf@esentatives would be part-time employees.
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[1d. at 69-70]. Smith stated that the salesesentatives were leaving early from workd. fat
70].

Smith testified to anotheaudit involving WynTime. Id. at 86, Ex. 762]. This audit
showed that in October 2013, there wdr@65 punch edits for the month for 15 sales
representativesld. at 87, Ex. 762]. Smith explaingldat when someone missed a punch and
continued throughout the day, each time is an etit.af 88]. He continued that there may only
be one missed punch, but it reflected midtimissed punches throughout the dalg.][ Smith
testified that the audit confirmed that lunch breaks were not being taken and that sales
representatives were workingdligh their lunch breakslId] at 89-90].

Finally, Smith testified that John Geissbergent an email dated July 11, 2012, explaining
that both representatives must stay for closinglatdany representative tnan site will be placed
on overage. Ifl. at 91, Ex. 11311 Smith testified that stayy during closing was more of a
practice rather than a policy besauf the client had a questidaring the closing and the question
could not be clarified, thedansaction could be lostld[ at 92]. He admitted that staying during
closing was “best practice” and that Wyndham g@mefd that both salespeesentatives attended
the closing. Id.]. Smith continued that the sales repr@stive who did not stay during a closing
was placed on overage, meaning that he/she would not receive a tour until all other sales
representatives received a touid. pt 93]. He stated that thesas period of time that both sales

representatives were not requit® stay for the closing.ld. at 85].

%6 The Court observes that the email chain misludes on page two that sales were causing
issues during closing: “During closing, repee talkative when QA is covering information,
slouching and over-relaxed body language and oawalbiaexting during closing.” [Ex. 1131].
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9. Connie McGlothin

Connie McGlothin (“McGlothin)testified that she is cuently employed at Wyndham as
a sales trainer. [Doc. 426 at 102]. She testified that she started at Fairfield in April 1989. She was
a sales person until 1991 when the company went through a reorganizdtioat 03] She
returned in 1999 when the office was opened in Sevierville as a Front-Line Sales Manager and
stayed until 2003.1¢l.] She came back in April 2010 as a Front-Line Sales Mandddr. $he
served as a Front-Line Sales Manager at HwhCrossing and the Lodge during the Recovery
Period. [d. at 104]

McGlothin testified that as a Sales Manager,vgag the first to arrive at work and the last
person to leaveld. at 108]. She stated that the tounves occurred at 8:00 a.m., or 8:30 a.m.;
12:00 p.m., or 12:30 p.m.; and ifetle was a third round, it begahapproximately 3:00 p.m., or
3:30 p.m. [d. at 109]. The third round toulid not always occur.Ild.] She continued that if a
sales representative was nottoar, he/she took a break prepared for the next roundd] at
111] If the sales representative elected to takeeak, then McGlothin kb him/her to leave and
get out of the office and not to be seddl.][| She explained that sheddiot want people to request
the sales representative’s h&pile he/she was on breakkd[at 111-112]. She explained that
tours were assigned using the oiine—the top-ranked sales representatives received the first
tour. [Id. at 110-111]. She continuedatithe sales representatiwelso sold the previous day go
out on the tour first. Ifl. at 111]. A front-line sales towvithout a sale took approximately 120
minutes on averageld[ at 112-113]. She explained that thegth of the tour viaed on the tour
type. [d. at 113]. McGlothin continuetthat if a guest was staying-hrouse, it was difficult to get
him/her to come to the office for two hours besmthe guest was already familiar with Wyndham

and the guest did not nettk whole two-hour tourld.] If the tour resultd in a sale, McGlothin
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testified that it took andaitional couple of hours.ld. at 114]. She contindehat if there were
more sales occurring, a closing may take a littiéoniger because the contract had to be processed
through quality assuranceld]] McGlothin testified that sheypically left work at 5:00 p.m., or
6:00 p.m. [d. at 120].

McGlothin stated that nightline was a sales line that took clients at night versus during the
day. |d. at 119-120]. She testified that she did notkihat front-line evehad nightline. Id. at
123-124]. With respect to Punch Forms, she tedtithat they were used every time a sales
representative missed a punchd. fat 124-125]. If a sales repressive forgot to clock in, or
clock out for lunch, or clock back in for lunch, ibhe/she left the building and forgot to clock
out, a form had to be completed for every missed purdhat[125-127]. In addition, an Off-Site
Work Premises form was used to record the fong@arty weekends or work away from the office
and that this form was similar to a Punch Forid. 4t 125]. She stated that she completed Punch
Forms daily and that she checked WynTime every d&y. af 126]. She made sure that when
someone left on break that he/stlecked out and that when/Bke returned, he/she was not
working while not clocked in. Ifl.]. If a sales neresentative was caught working while not
clocked in, he/she had to complete a Punaimfand let McGlothin know the correct timesd.].
McGlothin explained thashe tried to get everyone the habit of clocking in when they arrived
at work. [d.]. McGlothin stated that she comigé Punch Forms throughout the day and that
sometimes she would complete multiple Punch Forms on one person throughout the day. [
127]. She stated that she never used PunchdRorreduce hours so that the hours would be under
forty and that she was not aware of any othemagars using the Punch Form in such a manner.

[Id. at 128].
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With respect to party weekends, McGlothirpkned that not all sales representatives
participated. Id.] Typically, the very bestales representatives atied party weekends because
Wyndham wanted salesld[ at 128-129]. Party weekends abble “prospect weekends,” where
Wyndham catered to new owners or owners whmed discovery packages, or “owner party
weekends,” where Wyndham brdugn existing owners. Id. at 129]. Guestarrived on Friday
and met the sales representative at 6:00 ploh]. [The guests and trsales representative ate
dinner and attended a show, whigided around 8:00 p.m., or 8:30 p.nid.]. On Sunday, the
guests and sales representatives ate breakfastd¢ogeththen the guests went to the sales center.
[1d.]. During party weekends, if a sales representative was in the office, he/she clocked in, but if
he/she was not in the office, the salgwesentative completed a Punch Formal. &t 130].

McGlothin testified that she was abl® gauge how many hours a week sales
representatives workedld[ at 133]. She testified as follows:

e Shirley Benedict: She was a Discovery Sales Representative, who
averaged about 30 hours per week.

e Stephen Bowery: On a busy week, he worked about 28 to 30 hours
per week. She stated that he wds &b sell quickly and that he had
another business and liked to leave at 2:00 p.m.

e Stacy Caldwell: On a busy week, Wwerked 30 hours per week. She
stated that he was on the RCI team and that he was a seasoned
representative, so he left early. dddition, he liked to play golf in
the afternoons.

e James Campbell: He worked 25 to 30 hours per week. He worked
with existing owners who were nstaying at the properties, so he
talked with one client andoald be finished for the day.

e Craig Carson: He worked 30 &5 hours per week and that her

estimate was given him the benedf the doubt because he did a
good job.
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Sarah Christy: She worked 25, 28, to 30 hours per week at the
maximum. McGlothin testified that her work habits were not the
best.

Russ Cooper: He worked 28 to 30 hours per week. She testified
that he worked as a RCI Sales Representative, so he worked with in-
house guests.

Amy Dennis: She worked 25 to 3@urs a week at the maximum.
McGlothin stated thaDennis worked for Wndham for a short time
and that she left at 3:00 p.m., 2180 p.m., because she drove home
to Johnson City, Tennessee.

Robin Dickerson: She worked nmoore than 30 hours per week.
McGlothin stated that Dickerson was an In-House Sales
Representative and that they worked less than Front-Line Sales
Representative because In-House Sales Representatives’ clients met
in the morning because they were on vacation.

Clark English: He worked 30 t85 hours a week ahe office.
McGlothin testified thahe did not sell very much and that when he
did not make a sale, he clocked out and went home.

Randy Finley: He worked 35 hours a@k. McGlothin testified that
Finely was a good sales represémtgaand that on some days, he
stayed after a sale to assist McGlothin.

James Gallighugh: He worked 2530 hours per week. She testified
that he was a RCI Sales Reprdaéme and that they generally
worked less.

Edwin Garret: He averaged 28 30 hours per week and that her
estimate “is on the high side.” Mc&hin testified thahe had health
problems and that he could not work a full schedule because of his
doctor’s appointments. She continued that she was not certain if he
ever sold anything.

David Goodall: He worked 30 to 35 hours per week at the
maximum. McGlothin stated th&oodall was not the best or the
worse sales representative.

Pamela Haley: She worked 25 to 30 hours per week. McGlothin
testified that Haley worked fa/yndham for a short amount of time
and that she was at thettwon of the power line.

Stacy Heaton: On average, she worked from 8:00 a.m. to 2:00 p.m.
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Dale Heil: He worked the same hours as Stacy Heaton. He was in a
wheelchair and had serious healisues lingering from a car
accident. He had somewhat of a scaled-down schedule.

Twila Higgins: She was on the topthie power line for most of the
time, so she took a tour early iretmorning. After she finished with
her guests, she took a break and &églpthers close on their deals.

Sean Jeter: He worked 30 to 35 hours per week.

Peter Landers: He came into worlB8a20 a.m., and left at 1:00 p.m.,
or 2:00 p.m. He worked as a RCI Sales Representative.

Karl Lewenski: He came into work at 8:00 a.m., but finished by 3:30
p.m., which is a late day for i He worked as a RCI Sales
Representative.

Chris Maples: He worked 20 @6 hours per week, which was a
long, hard week for him because he was lazy and difficult to
manage.

Melissa Monday: She worked 30 to 35 hours per week. She was a
good sales representative, andlhie was not closing a deal, she
helped other sales represdivias with their closings.

Heather Myrick: She came in &00 a.m., and left at 2:00 p.m.

Paul Naumoff: He worked 30 t85 hours per week. He was a
Discovery Sales Representative, déinely did not come in to 10:00
a.m., or 10:30 a.m.

David Nelon: He worked 25 t80 hours per week. Nelon was not
the best or the worse sales representative.

Patrick Neuenschwander: He camair8:00 a.m., or 8:30 a.m., and
left around 3:00 p.m., or 30 p.m. He was a RCI Sales
Representative. He was an average sales person.

Trent Pierce: He came in at 8:00 a.m., or 8:30 a.m., and finished by
2:00 p.m., or 3:00 p.m.

Mike Pierce, Sr.: He worke®5 to 30 hours per week. McGlothin
testified that he had good deal because haldiot have to attend

the meetings and he clocked ight when his tour began. He was
very good, and sometimes if he didt have any clients, he would
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call the night before and state that he was not coming in to work.
She explained that if he came iGab0 a.m., he finished at noon or
1:00 p.m. In addition, she testified that he was building a home at
the time, and she vividly rememieer her boss calling Pierce, Sr.,
stating that he needed to reporintork because a client was there.
She stated that she would text Pierce, Sr., requesting for his help and
that he would be gone.

Mike Pierce, Jr.: He worked 2urs a week. McGlothin testified
that Pierce, Jr., was difficult and tisdte had to speak with his father
about it. He would not report to work or reported late to work, and
McGlothin could not get him to etk in. When he clocked out,
McGlothin could not get him to @tk back in. He had many Punch
Forms.

Richard Rang: He worked 25 to 30 hours per week. He worked as
a RCI Sales Representative.

James Reid: He worked 30 hours a week at the maximum.
McGlothin stated thaReid had bad work habits, such as arriving
late. He did not sell very mbhcand he did not follow up with the
clients.

Leo Shalhoup: He worked 30 hours a week at the maximum. He
was near the bottom of the power line.

Tony Siler: He met with his clienh the morning or afternoon, but
he was finished by 1:00 p.m., 2:00 p.m., or 3:00 p.m., similar to
other RCI Sales Representatives.

Rebecca Slone: She worked 20 to 25 hours per week. She was an
attorney, and she maintained her practice while working for
Wyndham. McGlothin sent her te-house sales because they work
fewer hours. She did not dedte time to Wyndham.

Bobby Stallings: He worked 30 hours per week. He was a Discovery
Sales Representative. In adulitj he had health issues and was on

a scaled-back schedule. She stated that he was maybe in his
seventies, and that the boss akal staggered hours because there
were a few people in that depaent that were elderly.

Bryan Tesh: He worked about 8935 hours per week. McGlothin
testified that his childhad serious health issuasd that he had to
take time off to be with his dd. McGlothin testified that she
remembered stating that she hadsesn him at work for five days.
He also had another business rentiodeand that he sold little to
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none as a sales representative. She continued that she would turn
out the lights but that he waslistin his computer and he was not
performing Wyndham'’s work because he did not have any clients.

Gary Thorn: He came in at 8:00ma, or 8:30 a.m., and finished at
3:00 p.m., or 3:30 p.m., every day, and that was if he stayed with
McGlothin for training. He dd little to none as a sales
representative.

Mark Turner: He worked 30 hours a week. He was a good sales
representative. If he did not haamy tours, he stayed to help close
deals, which was called a back ender.

Jamie Waits: She worked an avexagf 25 to 30 hours per week
because she was in-house and they work fewer hours.

Brett Williamson: He worked 25 to 30 hours a week but that
estimate was “pushing it.” McGlothin stated that he had a difficult
time reporting to work and that once he arrived, McGlothin had a
hard time keeping him there. Shehined that he also worked at
his family car dealership. He aldiged to play golf and that he
would come to work dressed foretlgolf course. He also had to
complete many Punch Forms because he forgot to clock in and out.
McGlothin stated that he was haodnanage. McGlothin stated that
she believed he lost his job besalthe would leave if he did not
receive a tour in the morning. Hid not work for Wyndham very
long.

Jaxon Wirgau: He worked 35 hours a week on average.

Angela Woods: She may have worked 35 hours per week.
McGlothin stated thait was hard for her to remember Woods.
Woods realized that the job waset for her because she was meek
and soft spoken.

Jason Yocum: He worked 30 to B&urs per week. She stated that
when she first met Yocum, he stated that his wife was an attorney.
Later, he stated that his wifeas an orthopedic surgeon, and then
later, stated that his wife wass pediatrician. McGlothin started
micromanaging Yocum because stendered what he was telling
the clients. She also had to oh&sm down to clock in and out and
that she had to complete three or four Punch Forms for him every
day. He was very difficult to manage, and she believed he did not
like working for a woman.
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[Id. at 133-197F7

McGlothin testified that there was no policy that sales representatives worked more than
forty hours but did not record more than forty hoursd. it 116]. She stated that she never
disciplined or reprimanded a saleepresentative under her supeaorisfor clocking in for more
than forty hours a week.Id. at 117]. McGlothin testified #t she did not observe any sales
representatives working while not clocked ind.]. She stated that she never instructed a sales
representative to clock oahd continue working.Id. at 118].

Finally, McGlothin testified that a podiupresentation is a group presentation conducted
by a professional trained speakeld. fat 120]. She testified thahe believed Wyndham started
using podium presentations as opposed to onerenvisits with customers and that podium
presentations helped deliver a consistent messddeat[120-22]. She explained that podium
presentations allowed sales representatives to observe non-verbal buying dadea¢d.22].

On cross examination, McGlothin testified tisae does not recall $he ever disciplined
Yocum for completing Punch Formsld[at 198]. She agreed that it was reasonable to assume
that she did not discipline him since there wathimg in his personnel file regarding discipline.
[Id.] When asked why Yocum had two Punchire for October 28, 2011, showing different in
and out times, and that the second Punch Reas signed on January 6, 2012, she stated that

someone made a mistaked.[at 201-204, Ex. 3278, 3280]. Shekined that Yocum wrote the

37 The Court observes that the parties filegasition designationsnd counter-depositions
of the following non-testifying Plaintiffs: CrgiCarson, Robin Dickerson, Stacy Heaton, Patrick
Neuenschwander, Richard Rang, Leo Shalhoupy Gaorn, and Jason Yocum. Dickerson
testified that she averaged 58 hours per week; Heaton testified that she worked 65 hours per week;
Neuenschwander testified thatdneeraged 67.5 hours per week; Réegjified that he worked 70
hours per week; and Shalhoup testified that he averaged 55 hours perSeegRoc. 417-5].
Carson and Yocum were not asked aboeir iverage hours wied per week. I1§l.]. Gary Thorn
testified, “Average for the six months? Probably ®®1to 55.” [Doc. 421-32 at 3]. Plaintiffs did
not counter-designate Gary Thariestimony. [Doc. 413-1 at 2].
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wrong date on one of them and that because e two Punch Forms dated October 28, one of
those dates was wrongld[at 201, 204].

McGlothin testified that asales manager was required to be present when a sales
representative made a saldd. [at 207]. When asked what was the latest time she stayed for a
closing, she stated that she would be “totglhgssing” but 9:00 p.m., &0:00 p.m., would be a
late night. [d. at 208]. She explained that if a tour ocedrat 3:30 p.m., that tour lasts until 5:30
p.m. [d.]. With a couple of hours of negotiation agetting the customer in and out of closing,
that would be about 8:30 p.m., 9:30 p.m., or 10:00 pleh]. [ She explained that as a manager,
she also had reports to finish, emails to ansaed busy work that she could not do during the
day. |d. at 209]. Once the sales representatives ledngeecompleted quitelat of paperwork.

[1d.]. She identified an email dated April 12012, that she wrote to several managers and
directors of sales, explainingahshe missed the recruiting dintecause she was closing a sale
until 10:00 p.m. Id. at 211-212, Ex. 3281]. She explained gt sent the enhdecause it was
usual for her to be at the office that lat&d. pt 212].

McGlothin identified another email dated Mh 4, 2013, from Amanda Hill to McGlothin
and other sales managers, that identifialgs representativeho had overtime. Ifl. at 216, Ex.
3281]. McGlothin explained th&twas important for Hill to dvise who had overtime because it
was standard operating proceduréd. pt 216]. She stated that the sales representatives were
instructed to let their managedsow if they were approaching owene but that if they went into
overtime, they were paidld. at 217].

McGlothin testified that James Campbetkstimony that McGlothimstructed the sales
representatives to reabless than fortynours was not true. Id. at 222-223]. She stated that

Campbell was never on her teamd that they had never beam meeting togetherld. at 223].
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She also stated that Jason Yocum, Angela Woadd Patrick Neuenschwander were not telling
the truth about recording less than forty houtd. 4t 223-224].

McGlothin testified that ghattended President’s Club, memnthat she did a great job,
which was based on sales volumdd. fat 230]. To be invited t€resident’'s Club as a sales
manager, she had to have approximately four million dollars in satesat P31]. She stated that
she was not aware if the sales representativies,she testified to aboyperformed work after
they left for the day. Ifl. at 231-232]. She stated that ak thales representati above clocked
out to take a break.d. 232-233]. She stated that she was not aware if Russ Cooper closed forty-
two deals after 3:00 p.mld[ at 239]. When asked if she wasase/Robin Dickerson closed thirty
deals after 2:00 p.m., McGlothin té®d that Dickerson worked #re for quite a while and that
she may have closed that myadeals after 2:00 p.m.Id} at 239-240]. She was not aware that
James Campbell closed 101 deals after 12:00 plch.af 240]. She explained that printing a
contract did not mean that wavhen the deal closedld] at 242]. She stated closing the next
morning was not a rare occurrence and thatifdrouse, next day continuances were typical
because the clients were busid.]] She stated that just beisg a contract veagprinted does not
mean that was when the deal went into closind.]. [

II. ANALYSIS

The Court will begin with an overview of the BA and then turn to its findings of fact
and conclusions of law. The Court will also address Defendants’ Motion for Partial Findings and
Conclusions Regarding Represéivia Evidence [Doc. 403].

A. Overview

Pursuant to the FLSA, an employer genemallyst compensate an employee “at a rate not

less than one and one-half times the regularattghich he is employk for work exceeding

111



forty hours per week. 29 U.S.€207(a)(1). As explained bydl&ixth Circuit, “Congress passed
the FLSA with broad remedial intentKeller v. Miri Microsystems, LLC781 F.3d 799, 806 (6th
Cir. 2015) (citingPowell v. U.S. Cartridge Cp339 U.S. 497, 509-11, 51%950)). Further, the
Sixth Circuit has stated thatc]purts interpreting th FLSA must consider Congress’s remedial
purpose.’ld. (citing Lilley v. BTM Corp, 958 F.2d 746, 750, n. 1 (6th Cir. 1992)).

The FLSA authorizes collecevactions “by any one or moeenployees for and on behalf
of himself or themselves and other employees similarly situated.” 29 U.S.C. § 216(b). Unlike
class actions under Federal RofeCivil Procedure 23, participgin a collective action must
consent in writing.Comer v. Wal-Mart Stores, In@54 F.3d 544, 546 (6th Cir. 2006). Although
the FLSA does not define “similarly situated,” t8exth Circuit has articutad three factors that
courts should consider: (1) factnd employment settings; (2)ettdifferent defenses to which
plaintiffs may be subject on dandividual basis; and (3) the degr of fairness and procedural
impact of certifying the @on as a colletive action. O'Brien v. Ed Donnelly Enters., In&75
F.3d 567, 584 (6th Cir. 20099brogated on other grounds Bampbell-Ewald Co. v. Gomez, 136
S. Ct. 663 (2016). As mentioned above, the Court has alsedetermined that Plaintiffs were
similarly situated and allowed this caseptoceed as a collectiation. [Doc. 362].

Plaintiffs who bring claims under the FLSHr unpaid overtime compensation must
establish that they performed work for ialin they were not properly compensateshderson v.
Mt. Clemens Pottery C0328 U.S. 680, 688-87 (1946 perseded by statute on other groynds
Portal-Portal Act of 1947see also O'Brien575 F.3d at 602 (plaintiffs must “prove by a
preponderance of evidence that [they] perfed work for which [they were] not properly
compensated”) (other quotations omitted). Bo@reme Court has cautioned, however, that the

“remedial nature of this statute and the great public policy which it embodies . . . militate against
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making that burden an impossible hurdle for the employ&4.” Clemens Pottery328 U.S. at
687. This is simply because undiee FLSA, it is theemployer’s responsibil to keep proper
records, and employees “seldom keep such records themsdiyes.”

The Supreme Court as further explainedttvhen an “employehas kept proper and
accurate records|,] the employee may easilyhdisge his burden by securing the production of
those records.”ld. Other the other hand, if the recom® inaccurate or inadequate, “and the
employee cannot offer convincing substitutes, . . . [t]he solution .. . is not to penalize the employee
by denying him any recovery on the ground thatshe@nable to prove the precise extent of
uncompensated work.ld. The Court reasoned, “Such au# would place a premium on an
employer’s failure to keep proper records in comidy with his statutoryuty; it would allow the
employer to keep the benefits of an empleyg labors without paying due compensation as
contemplated by the Fair Labor Standards Atd.” The Court continued:

In such a situation we hold thah employee has carried out his
burden if he proves that he hadaet performed work for which he

was improperly compensated anthé produces sufficient evidence

to show the amount and extent oathvork as a matter of just and
reasonable inference. The burden then shifts to the employer to
come forward with evidence othe precise amount of work
performed or with evidence to g&t[e] the reasonableness of the
inference to be drawn from the ployee's evidence. If the employer
fails to produce such evidence, the court may then award damages
to the employee, even though the result be only approximate.

The employer cannot be heard to céempthat the damages lack the
exactness and precision of measwratithat would be possible had

he kept records in accordance with the requirements of § 11 (c) of
the Act. And even where the lackadcurate records grows out of a
bona fide mistake as to whethertee activities omon-activities
constitute work, the employer, having received the benefits of such
work, cannot object to the payment for the work on the most
accurate basis possible under the circumstances. Nor is such a result
to be condemned by the rule thagég@udes the recovery of uncertain
and speculative damages. That ryplies only to situations where
the fact of damage is itself uncenaBut here we are assuming that
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the employee has proved that he has performed work and has not

been paid in accordance with th@tute. The damage is therefore

certain. The uncertainty lies onily the amount of damages arising

from the statutory violation by tremployer. In such a case it would

be a perversion of fundamental pripleis of justice taeny all relief

to the injured person, and thereby relieve the wrongdoer from

making any amend for his acts. It is enough under these

circumstances if there is a basis for a reasonable inference as to the

extent of the damages.
Id. at 688 (other citations omitted). The approach announcht.i€lemendPottery has been
repeatedly utilized within the Sixth Circuidonroe v. FTS USA, LLG60 F.3d 389 (2017),
petition for cert. filed(U.S. Oct. 31, 2017) (No. 17-63Herman v. Palo Group Foster Home,
Inc., 183 F.3d 468 (6th Cir. 199%aden-Winterwood v. Life Time Fitness, |29 F. Supp.2d
965 (S.D. Ohio 2010).

The Court observes, however, thiit Clemens Pottergnd its progeny do not lessen the
standard of proof for showing th@fFLSA violation occurred.O’Brien,575 F.3d at 602. Instead,
“Mt. Clemens Pottergives a FLSA plaintiff an easier way $bow what his or her damages are”
when an employer’s records are inaccurdte. In this circumstance, a plaintiff is not required
“to prove every minute of uncompgated work. Rather, [he or] she can estimate her damages,
shifting the burden téhe employer.”ld. “If the employer cannot negate the estimate, then the
‘court may award damages to the employee, d¢hiengh the result be only approximateld.
(quotingMt. Clemens Pottery828 U.S. at 6388).

Further, 8 216(b) of the FLSA provides thgny employer who vidtes the provisions
of section 206 or section 207 oidhitle shall be liable to the grtoyee or employees affected in
the amount of their unpaid minimum wages, or their unpaid overtime compensation, as the case

may be, and an additional equal amount as daped damages.” 29 U.S.C. § 216(b). Such

damages are “compensation, not a penalty or punishmgiwell v. University Hospitals Home
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Care Servs.276 F.3d 832, 840 (6tir. 2002) (quotingicClanahan v. Matthewgl40 F.2d 320,
322 (6th Cir. 1971)) (other quotations omittedY.he court, however, has the discretion not to
award liquidated damages to a prevailing plaintifthie employer shows to the satisfaction of the
court that the act or omission gig rise to such action was in gdadth and that he had reasonable
grounds for believing that his act or omission wasaneiblation of the Fair Labor Standards Act
of 1938.” Elwell, 276 F.3d at 840 (quoting 29 U.S.C. § 26Qpurts have referred to employer’s
burden as “substantial” because it requires “ptbaft [the employer’s] féure to obey the statute
wasbothin good faith and predicated upon such oeable grounds that it would be unfair to
impose upon [it] more thaam compensatory verdict.ld. (quotingMcClanahan 440 F.2d at 322)
(emphasis irElwell). “In the absence of such proof, hewer, a district court has no power or
discretion to reduce an emplaigliability of the equivalent of double unpaid wagekd” (quoting
McClanahan 440 F.2d at 322).

Finally, the FLSA has a two-year statute of limitations for non-willful violations and a
three-year statute of limitations for willful vimtions. 29 U.S.C. § 255(a). The Supreme Court
has defined “willfulness” in this context to require that the “employer either knew or showed
reckless disregard for the matter of whetlhtsr conduct was prohibited by the [FLSA].”
McLaughlin v. Richland Shoe Cd@86 U.S. 128, 133 (1988) (citifigans World Airlines, Inc., v.
Thurston 469 U.S. 111 (1985)).

With the above analysis in mind, the Cowrill now turn to the present facts.

B. Findings of Fact andConclusions of Law

After consideration of the witnesses’ cratiil, the admitted exhibits, and the admitted

depositions, the Court finds as follows:
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Plaintiffs and Opt-In Plaintiffs are 156 rcent and former Sales Representatives who
worked during the Recovery Period at onenmre of the four Tennessee resorts owned and
operated by Defendants: (1) Lodge, (2) Crapsii3) Glade, and (4) Nashville. Defendants
divided its sales force into tregyroups: (1) Front-LinSales Representatives; (2) In-House Sales
Representatives; and (3) Dis@ry Sales Representativis Despite the different titles, the job
duties and responsibilities of the sales force werglar. Specifically, the Sales Representatives
sold ownership interests or trial packages twspective owners and efigy owners. Front-Line
Sales Representatives attempted to sell owneiliskerests to prospective owners who did not
already have an ownership interest. In-HoudesSRepresentatives attempted to sell additional
ownership interests to existing owners. Diggry Sales Representatives attempted to sell
prospective owners a trial package.

At all four locations, Sales Representativesmpensation was the same: they were paid
on commissions with a minimum wage advanc thas recouped from commissions. Further,
Wyndham'’s four Tennessee resorts had common geanent structures and utilized the same
practices and procedures tonekeeping and compensation.

In January 2009, Wyndham reclassified Piismfrom exempt employees to non-exempt
employees and began using time clocks rémord time. As mentioned above, Sales
Representatives received commissions andmum wage, but the minimum wage was later
recouped if the Sales Representative made a salgndham maintained several written policies
regarding how Sales Representasi were supposed to be padd Plaintiffs signed Wyndham'’s

written policies. For example, the Salegdda Agreement (Non-California) explained how

38 The Court will refer to all three groupsllectively as “Sales Representatives.”
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commissions were structuredIn addition, Plaintiffs sigr® Wyndham’s Timekeeping and
Overtime Policy, which provided as follows:

The Company requires that eaobn-exempt employee accurately
accounts for all time they have worked. All non-exempt employees
must accurately record the time they began and end their work, as
well as the beginning and ending time of each unpaid meal period.
They must also record the begimgp and ending time of any split
shift or departure from work fgrersonal reasondn addition, your
manager must approve all overtimeriwbefore it performed. Paid
Time Off such as sick days, hadigl and vacation days will not be
toward hours worked from overtgrcalculations. The Company is
required to and will pay all oveéme to non-exempt employees.
“‘Comp” time is not provided. All overtime, approval or
unapproved, must be paidt is the employees’ responsibility to
verify the accuracy of their submitted time records.

All clock punches will be rounded the nearest quigr hour. When
corrections or modifications are made to the time record, the
employee and manager must verify the accuracy of the changes.
You may not alter, falsify, or tampeiith time records, or clock or
sign another employee in or ouduch conduct will result in
corrective action, up to andcluding termination.

In addition to the above language, the Tiemting and Overtime Policy stated that meal
periods must be taken if an employee is scletto work five of more hours. The policy
continued that supervisors/manegeould schedule the mealrpels and that employees would
be relieved of all activeesponsibilities and rasttions during meal periods and would not be
compensated for that time. The policy stated treslmperiods must be for at least thirty minutes.
Finally, the policy explained that employees were given rest penadtte middle of their work
periods but because the time was counted andagdiche worked, employees must not be absent
from their work areas beyond the allotted rest period time.

While Wyndham maintained written policies regarding overtime and employees’

responsibility to recordll hours worked, the Court findbat Wyndham did not follow such

policies. The Court finds that 2009, when Wyndham reclassified its employees to nonexempt,

117



upper management at all four locations in Tessee became concerned that overtime would affect
each site’s net operating inoe. Overtime pay affected upper management’'s compensation
because the compensation plan included a conmpémea net operating income bonus. Because
overtime pay affected the neteypting income, Wyndham began \abihg its own written policies
with respect to recording all haiand paying overtime compensati In fact, the overwhelming
evidence establishes a consistent practice atipiting Sales Representatives from recording
overtime and managers doctoring timecdodgrevent overtime compensation.

These two practices were implemented by requiring Sales Representatives to work off the
clock and requiring Sales Repret#ives to sign inaccurate PUmEorms after managers altered
their timecards (or risk being placed on overagkany times managers simply forged Punch
Forms. In furtherance of Wyndham’s unweiit policy to not reaa overtime, Sales
Representatives (1) clocked outevhnot on tour but were still wking, (2) clocked out for lunch
breaks, despite not taking a lunch break, (3)keddmut before working nightline, if approaching
overtime; and (4) did not accurately record time spent working party weekends and/or dinner
parties. The Court also finds that Plaintiffsrked from home and did not record such hours,
despite their managers having knowledge of such w8&dealso [Ex. 1024] (email from Matt
Chodak stating to complete home work every nighturthermore, th€ourt finds that Sales
Representatives were lulled into believing tinaderreporting actual houdsd not mean anything
financially because the hours would only be teslas hours at minimum wage, and therefore,
recouped from their commissions. They were n&ddrthat they were eiled to overtime based
on their commission amounts.

In particular, the Court finds Plaintiffand Plaintiffs’ witness (Kristen Creson), who

testified that managers edited timecards, highlyibledn this issue, especially in light of the
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documentary evidence and managers’ own adamdsiat they did in fact doctor timecards. For
instance, Kristen Creson, a non-gaud this action, testified thaits the administration manager in
Nashville, she was directed to doctor timecardse d&scribed how she maitlegitimate edits to

the Sales Representatives’ timecards using WynTi8lee was instructed to make such edits by
Dave LaBelle, the site Vice President and later promoted to the area Vice President, and the
Directors of Sales, Jerry Piss and Mike Carneal. Importidyy her testimony was consistent

with the ways Plaintiffs descridehe edits on their timecards amolw they were required to sign
Punch Forms that did not accurately reflect the tina¢ they worked. Further, she testified that
90% of her edits were not legitimate and werade to keep Sales Representatives’ hours under
forty.

Creson also attended monthly etieags with the departmertieads and the site vice
president, where she would bring doctored timecards to explain to the sales managers that she
needed signatures on the doctored timecards. \8iegrew tired of being the “middle man,” she
passed this responsibility onto thedes managers. She sent emails on Tuesdays, Wednesdays, and
Thursdays to the sales manageemtifying sales representatives’ 8nthat needed to be edited.
These emails were also sent to the regional administrative directors, Corey Miller and Mellissa
Camper. Further, she even attended a meetiRtprida, with the admiitrative directors at the
Glade and at the Smokies, wherein they discussed and shared how to doctor timecards. As noted
above, Defendants did not even cross examine Creson, let alone impeach her testimony, nor did
they call as withesses those againsbmishe made such damning claims.

The Court also finds David Nelon’s testiny regarding how he made illegitimate edits
credible. During the Recovery Period, Nelon was a manager and an In-House Sales Representative

at the Crossing. Nelon testifiethat he logged on to theomputer and adjusted sales
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representatives’ time every Thursday before tingcavere turned in on Friday mornings. He
knew that sales representatives were working niwae forty hours, but he was instructed by
management, such as John Geissberger, to adjust the timecards. In fact, he identified several
emails from Amanda Hill requesting permissioom Jim Acee and John Geissberger to approve
edits, which they approved within minutes. [Ex. 930Jhese emails from Hill were similar to the
emails that Creson described that she sentlés saanagers. Nelon even testified to examples
where he clocked an employee in at 5:00 p.m.,thed later realized the employee was close to
forty hours, so he clocked him cait5:12 p.m. [Ex. 1619A]. He ti#fged to similar situations of
altering time cards. [Ex. 1619B619C, 1622A, 1622B]. His cross examination did not impeach
his primary testimony at all, nor werayawitnesses called to impugn his testimony.

The Court further finds the testimony of Jefb€s, a manager at the Glade, also credible.
He instructed his sales representatives to abatkand continue working. When questioned why
he gave them these instructiohs,stated that the sales repréagves had to pay the money back
and that overtime affected the rogterating income. Hexplained that he also received emails
from his Human Resource Representative, ar@ombs, which included information about
sales representatives’ timecard entries, indgavhether they were missing a punch, whether they
were approaching thirty-two hours, or whether thag made a sale while they were not clocked
in. Again, these emails were similar to thmails described by Creson, who was located in
Nashville, and the emails sent by Hill, who was located at the Smokies. While Bryan Tesh was
not a manager, he testified that he helped Nelake edits in WynTimeral that 90% of the edits
he made were to reduce hours. He further wenotdetail on how he made edits in WynTime.
For instance, Tesh described that when héderan edit in WynTim, a small box appeared

reflecting an edit had been made. He furtherrdest that when he made a change in WynTime,
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he had to ensure the written form matched trengh made in WynTime. With respect to this
written form, he obtained the signature of the dpesales representatiand the manager. He
continued that often managerswid sign blank forms and thatviias his job to ensure everyone
completed the form. His description of this ge@ss is consistent with the Plaintiffs’ testimony
regarding signing inaccurate and/or blanknéh Forms and the other managers’ testimony
regarding how they altered timecards. Moreodefense witness, Connie McGlothin, testified
that when she turned out the lights, Tesh stk on his computer. She claimed he was not
performing work for Wyndham because he did notehany clients, but the Court finds that he
was editing timecards as bgplained in detail.

As mentioned above, the Cotirds Plaintiffs performed wi while not clocked in and
for which they were not properly compensatebh further support of the Court’s finding, Kyle
Smith, a defense witness, statétht Wyndham performed severudits (one of which he
requested based on Plaintiff JeBserce’s claims that sales representatives were working off the

clock) that showed that sales represtvea were working while not clocked . Additionally,

3% The Court also observes that in Kyle iris deposition, he was questioned about an
email from Dave LaBelle to Smith and otheleted October 31, 2013, a week after this lawsuit
was filed. [Doc. 414-10]. The email reéeces a visit from Karen Casdd.] Smith testified that
Karen Case was the Human Resource partner f@dhth Region and that agesult of her visit,

John Geissberger, Dave Fowler, &attie Justice were terminatedd.]. He further testified that

all the other managers were given a written warning to keep better WynTime records for sales
representativesld. at 53]. Further, Defendants’ 30(b)®itness, Laurie Saltman-Kovatch, also
testified that Karen Case terminated John Geiggy, Dave Fowler, and Dottie Justice. [Doc.
414-7 at 39]. In addition, Fowler stated in his deposition that he was terminated “because of the
prior violation due to the time @tk situation.” [Doc. 414-8 &23]. Given Plaintiffs’ serious
allegations against Geissberger, Fowler, andciygtie Court wanted to hear their testimony, but
Defendants never called them as witnesses. Cituet was surprised to discover, in a deposition
designation as opposed to at trtakt they had in fact been termated. However, this immediate
termination only serves to cotvorate and confirm Plaintiffsévidence and particularly the
testimony of Creson and Nelon. Plaintiffs subrdippertions of Fowler'sleposition with respect

to his termination, [Doc. 414-8], and Defendarited counter-designations. [Doc. 423-8].
However, the Court notes that Dottie JusticénJGeissberger, and DaviFowler were listed on
Defendants’ witness list [Doc. 31Blt were not called to testify.
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an earlier audit in 2012 established Sales Reprasagavere not recording their time accurately.
[Doc. 414-9 at 30-331°#* Kyle Smith testified that on Quber 17, 2012, Darryl Langlais reported
the results of the audit to Smith and sevethérs. [Ex. 1140].Langlais reported, “Though the
team is doing well at documenting missed puscliee missed punch report for the month of
September was 501 pages.” [Ex. 1140].

The Court further finds that Wyndham'’s pgliof prohibiting its Skes Representatives
from recording overtime, despite working overinturned on its head in 2013 when two events
occurred. First, several sales representativesodered that another sales representative, Terry
McGlothin, was not deemed eligible for medicanefits/leave because his timecards did not
reflect sufficient hours workedPlaintiffs, including Michael Rirce, Sr., began questioning the
accuracy of their time records, givthat they worked well more than thirty hours a week. Second,
two employees complained about working while not clocked in, Jesse Pierce and Josh Carr. [Doc.
414-9 at 34]. Specifically, Jesse Pierce met witlekK§mith over several ises and the fact that
sales representatives were not recording al time that they worked was mentioned. As
previously noted, Smith acknowledged that afeaxg Dottie Justice performed a sample audit,
which showed that sales representatives wenkimg while not clocked in. Further, Laurie

Saltman-Kovatch testified in her deposition thag gfartnered with Karen Case to perform an

40 The Court observes thatdppears the 2012 audit was tyéged because an audit was
being conducted in Panama City by the Departnoéritabor. Kyle Smithtestified that Dave
LaBelle wanted to conduct a mock audit in case the Department of Labor investigated the other
sites. [Doc. 426 at 76].

41 Defense counsel objectedRtaintiff's counsel question, stating “it's outside the scope
of what the judge as allowed.” [Doc. 414-9 at.3Bhe Court finds the objection overruled as the
guestion is relevant to the isswexl allegations against Wyndham.
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investigation into Carr's complaints. [Doc. 414-36f 38]. Their audit retted in the termination
of Dottie Justice, John Geissiger, and David Fowler.d.].

Around the time the 2013 audits were ocagriSusan Middleton, a sales manager at the
Crossing, sent an email from her Wyndham email account to her personal email account on
October 12, 2013, that states as follows:

Spoke with Tammie in HR on obaut October 7th about wyntime.

| informed her that we had bedoing this wrongall along. | told

her that we were always told thidie reps could not have over 40
hours. Also, | told her that we wetold to put ina break if the
employees had over 5.75 hours in asteft. | always did my
Wyntime how | was taught by my senior leadership team. We were
always told that it didn’t matterdeause they had to pay the money
back anyway. | was concerned after the meeting we had in early
September as to most of our processes, and | had started doing it
different since then. | used to fill out the forms for the reps with
whatever time | had put in and had them sign it. | never worried
about hours on the PAW or nightline because, once again, | had
always been told that they had to pay back the money anyways. |
explained to her that | was fearful for my job because everyone was
saying that any wrong doings were the managers fault because we
are the ones who approved Wyntime.

For the week ending 10/10/13, |peatedly asked my senior
manager, Lisa Jarvis, if | shoulet reps continuing working even
though they were going into overtime. She said yes.

| was informed on wed, 10/8 that Elizabeth Knox and Emily Rasnick
were being transferred to the waterpark. John had repeatedly
promised that he would not break up my team or move anyone until
after November. Feeling like it walibe related to my visit with
Tammie, | sent him a text that day asking if this was done because |
had gone to HR over Wyntime. Hde&ln’'t respond. The 2 reps that
were transferred were no where near the quality of the two they
moved off my team. Quite honsstit did feel like retaliation.

On Thursday, the 10th
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[Ex. 1275].2 Middleton’s email (being from anothene of Defendants’ managers) further
supports the Court’s finding th8&ales Representatives were prafeithifrom recording more than
forty hours despite working more than forty h®and that managers were editing timecards.

The Court further finds Wyndham’s time reds are grossly inaccurate and support
Plaintiffs’ claim that they were performing wovkhile not clocked in. Ftherance, there were
voluminous records showing that Punch Formstanecards were forged and/or unsigned. Some
managers even brought Sales RepresentativesasuCheij, Johnson, Siler, Chappell, Stallings,
Bogardus, and Jesse Pierce, blank Punch Forms té°sidhthe Sales Representatives did not
sign the Punch Forms, they were placed on ovesslgieh is a form of discipline. There were
numerous emails, which were sent weekly andrgo the pay period obking, instructing sales
managers to edit time records. The Court further notes that in 2012, Lisa Jarvis sent an email
stating, “How Craig wrote deals thigeek but according time clock wasn’t here will be a mystery
to the auditors!” [Ex. 1206]. Ftner, Thrift testified that himmanager began clocking him in and
out, which was supported by the fact that somexmméinued to fictitiously clock him in and out
when he was not even working at Wyndham.

Further, the Court observesatithe average number of heueflected on the timecards
during the Recovery Period is incredibly lojEx. 3245]. For instance, Jesse Pierce averaged

26.9531 hours per week according to his time rexcdrding the Recovery Period, despite him

42 The Court notes that the parties agreedithiéu of Susan Midditon testifying at trial
as part of Plaintiffs’ rebuttgroof, Plaintiffs would subih Exhibit 1275, the October 12, 2013
email from Susan Middleton’s Wyndham email addrto her personal email address. [Doc. 426
at 253-54]. The Court also notes that the edwsals not continue after, “On Thursday, the 10th,”
and that the Court did not corteany grammatical errors in the email. The Court notes that
Defendants never called Susardillieton, nor Tammie Smith in human resources as witnesses.

43 See infranote 28.
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being one of the highest earnefSreg Christian, a defense wiss even described Jesse Pierce

as a “workaholic.” Further,na to highlight a few examples stich inaccuracies and that the

time on the timecards were just “made up”, AmaHdh the commissions analyst, sent an email
requesting permission to add 8 a.m. to 5 p.nmn.fif@ days on Jesse Pierce’s timecard because
there were no hours recorded thegek. [Ex. 930]. Geissberger responded within seven minutes,
“Approved.” [Ex. 930]. Further, in anothemail from Hill dated October 21, 2010, to John
Geissberger and Jim Acee, Hill requests their approval to fix a number of sales representatives’
timecards, including their approvial insert breaks for certain sales representatives. [Ex*937].

In addition, many Plaintiffs, and several defewgeaesses, testified that they were familiar
with the term “Rocktober,” which is one the buienonths at Wyndham. Despite being one of
the busiest months, however, Janghannon Abbott’'s timecards show that he worked a total of
17 hours from September 30, 2011, to Oct&h&011, and 16.25 hours from October 7, 2011, to
October 13, 2011. [Ex. 1881]. \#&eal of Jesse Pierce’s timecards for September to October
2011 show as follows: 12.75 hours for Septem2, 2011, to September 8, 2011, [Ex. 1482C];
and 18.5 hours for October 7, 2011, to Octdt®r2011, [Ex. 1482D]. Craig Thrift's timecards
show: 29 hours for September 30, 2011, to October 6, Y0125 hours for October 7, 2011,
through October 13, 2011; 22 hours for Octobé, 2011, to October 20, 2011; 33 hours from

October 22, 2011, to October 27, 2d¢and 18.25 hours from Octab28, 2011, to November 3,

44 The parties stipulated to Exhibit 937 in lieu of Amanda Hill testifying at trial. [Doc. 426
at 254].

4 The Court observes that there are twaetards from September 20, 2011, to October 6,
2011. Both timecards reflect 29 hours for the week and show the same clock in and out times;
however, the signatures and initials on the timecareslifferent. [Ex. 1491].

46 This timecard is a bit odd. Thrift's other timecards begin with Friday and end on
Thursday. This timecard begins on Saturday, October 22, 2011, and ends on Friday, November 4,
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2011. [Ex. 1491]. These are but examples and wets hiscause these sales representatives were
among the highest compensated sales represastéfibbott averaged greater than $450,000 year
from 2010 to 2013; Pierce averaged greater #7@0,000 a year in 2010 to 2013; Thrift averaged
greater than $500,000 a year in 2011 to 2013 Gardett averaged greater than $275,000 per year
in 2011 to 2013).

Thomas Garret's timecards show as follow8.25 hours September 30, 2011, to October
6, 2011; 25.75 hours from Octabg, 2011, to October 13, 20122.5 hours from October 14,
2011, to October 20, 2011; 32.25 hours frostober 22, 2011, to October 27, 2d1and 30.75
hours for October 28, 2011, to November 3, 2011. [Ex. 1627].

It is hard to imagine that these hard wogk high earners worked these few hours in the
most productive month, yet earnee #ix-figure incomes they didFinally, all Plaintiffs testified
that they were not allowed to record overtychours on their timecards, despite working more
than forty hours, and that their managers edited the time on their timecards.

Further, all Plaintiffs testified that they wed while they were not clocked in. They
clocked out in between tours despite working, ttlegked out for lunch despite not taking a lunch
break, they did not clock in for party weekendsnner parties, or nightline if they were
approaching forty hours, and thelpsed contracts while not cloakén. With respect to closing
contracts, Plaintiffs submitted documentary evidence showing that many Plaintiffs, and defense
witnesses, were working on th@ck while closing a corict. [Ex. 3236]. With respect to closing

a contract while not clocked in, Defendants wabde to rebut only a few of these entries by

2011. Neither the timecard before it, nor the timecard after it, shows Friday, October 21, 2011.
[Ex. 1491].

47 Seeinfra note 46. This timecard is also missing Friday, October 21, 2011.
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explaining that the transactional date and sale“datdd” be different, but for a large majority of
these entries, the transaction anle siates are the see. [Ex. 3236].

Accordingly, based on the above findings aétfand the analysis of the FLSA, the Court
concludes that Wyndham violated the FLSA byghibiting Sales Representatives from recording
or recovering overtime, despite working overtinaed by instructing sales managers to edit
timecards to misrepresent the time that Salesd3eptatives worked to achieve that result.

The Court further finds that Wyndham knew thatas violating the FLSA because upper
management instructed sales managers to edit timecards and to make sure that Sales
Representatives did not record overtime. e@®fcally, the Court fads that not only did
management know about the FLSA violations,rhahagement was also involved in violating the
FLSA at all four Tennessee locations. All Plaintistified that their managers instructed them
to record less than forty hours despite wogkmore than forty hours. Managers acknowledged
that they edited timecards and were told to dbyssite vice presidents, directors of sales, and/or
human resource officers. Further, it appearstis done to increase the income/bonuses of upper
management, but whatever the reasowas a violation of the law.

Because Wyndham knew and even participatadenFLSA violations, the Court finds it
appropriate to assess liquidated damages. Dafenbdave not shown that the failure to obey the
law was in good faith and predicated on reasonglbands. To the contrary, all they offered
were current employees who testif they did not do such thingbut those supervisors accused
of such did not testify as noted herein.

Further, because the Court finds that Defendants’ actions were willful, the Court also finds

that the three-year statute of limitais is applicable in this case.
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The Court finds the testimony to the contramgt credible. For instance, Defendants
attempted to rebut Plaintiffs’ testimony by emphajzhat Plaintiffs did in fact receive overtime
on several paychecks. However, the twer hours that were emphasized during cross
examinations were only occasional and nobssantial, handpicked by Defendants out of
thousands of records, and did not occur regulafurther, Defendantgosition is weakened by
Defendants’ emails regarding overtime and chamgade to timecards. For example, an email
dated August 16, 2013, from Amanda Hill to Kyle Smith and other managers, states, “The
following reps had overtime reported. This will cast” [Ex. 798A]. Kyle Smith attempts to
explain this and other emails menot found credible by the Caur In another email dated,
September 24, 2012, Lisa Jarvis, thaiBeln-House Manager, states:
Craig has no hours??? He need8ltout a time card for the week
on a missed punch form. Stef you knbaw big of an issue this is.
Fill these sheets out, get them sigrasd bring them to John before
you go home today. OVERTIME is not acceptable! All the reps with
overtime will be receiving coactg notes. Managers are you
monitoring their time?

[Ex. 1233].

Further, the Court finds that Defendantgtnesses’ testimony garding off-the-clock
work was questionable. For example, on cross examination, Greg Christian was asked why he
was not clocked in for the 98 contracts, outhef 237, that he closed. [Ex. 3250]. He testified
that Wyndham would not approve that and thais‘itvhat it is.” [Doc. 395 at 123]. He further
explained that he missed those punches. Ortdaeamination, he testified that he worked
mornings in June and July, and his explanatioto aghy he did not clock in until mid-morning or
afternoon was that he simply forgot. [Ex. 6548].

The Court did not find Greg Christian’s testimonytjgalarly credible.He is stil currently

employed at Wyndham and despitentheing a top earner and a “lesgl,” he claimed he started
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work at 7:30 a.m., and was done by 12:30 pand thus worked only 25 to 30 hours per week.
This would mean that he neveddin afternoon tour, nor stayf closings. From his testimony,
it appears he did both but was not on the clocleaghe Plaintiffs’ testimony. He also testified
that he was good at clocking in and keeping aceusatords, but the cross examination impeached
such testimony. Christian also testified thatwas a Legend, giving him more freedom, and his
experience was different than others. Furtliner,denied that managers did what managers
admitted doing, and the proof was consistent dila¢r non-testifying managers doctored time.
Further, the managers’ testimony was conststgth the other proof in this case

There were similar deficiencies in Defendaraier witnesses. For instance, Elizabeth
Matthews described herself asaorkhorse,” yet in October 2018he recorded on average of 4.4
hours per day. [Ex. 3262]. This means, atpthe undersigned and Matthews do not share the
same understanding as a “workhorse,” or at wdvisthews was simply not telling the truth.
Further, on direct examination, kaews testified that her norinaork hours were only from 8:00
a.m., to 2:00 p.m., to 3:00 p.n®On cross examination, howeveten asked why in October, she
clocked in after the first tour wave, she testifiedttbhe elected to missethirst round of tours.
Such testimony is inconsistent whibr direct examination, and the@t finds it to be not credible.
Further, the Court finds her testimony that hecorded time was acate is unrealistic and
incredible in light of the fact that Matthewegitimately missed a punch almost every day for a
period of six months, had 1,109 missed puncheshanddmission that she was a habitual offender
at not clocking in. She also testified tleateryone was on vacation in January and February,
which is obviously not credible.

With respect to Dale Topping’s testimony, fBeurt finds that he is a current Wyndham

employee, and most of his testimony was an expian regarding procedubeit not very relevant
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to the issues. His testimony redemg generating a contract whiihe was not clocked in not
credible. He explained that heay not have been clocked inchese it was a be-back, a blowout
situation, or a missed punch and that in any evem®n if he was giveadditional time, it would
not put him in an overtime situation. The Cdurts his explanation doubtful. For instance, on
October 10, 2013, a contract was printed and closethe was not clocked in for the entire day.
[Ex. 6549A] He testified that he only worked ®035 hours, starting worét 7:45 a.m. This
would mean he, like Christian, would have beleme by 12:45 p.m., or so. It appears unlikely
that he never worked an afternoon tour or coteplall his closings so early, which took up to an
hour, and after which, he walked thestomers out to their cars.

Similar deficiencies exist with spect to Greg Minor’s testimonyseelEx. 3271]. Minor
is also a current management employee of WymdhBe testified he arrived between 7:45 a.m.,
or 8:00 a.m., and left between 1:00 p.m. and 5:00,ut rarely stayed after 5:00 p.m. Yet, he
only estimated his average hours at 30 to 35 hoursgek. He admitted that he probably did not
record all the hours that he worked. He als@pued to be able to testify about precise hours
worked weekly by almost a dozen salgwresentatives up to seven years ago.

Further, Connie McGlothin is also a currédyndham employee. She initially claimed
that she was the first to arrive and lastégavie work, leaving at 5:00.m., to 6:00 p.m. She
acknowledged that the first toursgas at 8:00 a.m., to 8:30 a.m., and that the last tours began at
3:00 p.m., to 3:30 p.m. She admitted on cross examination that those 3:30 p.m. tours, would last
until 5:30 p.m., and the closingould not be over until 8:30 p.ito 10:00 p.m. She “guessed”
that the latest she stayed for a closing was 9:0Q ppora0:00 p.m. She also testified that after the
sales representatives left, she had lots of paperwork and reports to complete. Thus, it does not

seem credible that she left bydB:p.m., to 6:00 p.m., on a daily basiln this regard, the Court
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also finds the testimony of Nelon, Pierce, SBiler, Tesh, Sloneand Stallings—all sales
representatives who worked forrhemore credible in thir testimony than her. Further, she had
inaccurate Punch Forms that she could not adelyuaxplain. [Ex. 3278, 3280]. The Court also
finds it unusual that she coutdcall forty-four sales representatives’ average number of hours
worked in a workweek up to sevgears ago but could ngcall if she had er disciplined Jason
Yocum, who she allegedly had to chase dowsigm Punch Forms. She agreed that it was
reasonable to assume that she had not discigtimediven that there vganothing in his personnel
file indicating that she had done so. She alsmdiknow that certain sales representatives closed
a substantial number of contracts after 3@f., (42 by Cooper), & 2:00 p.m. (30 by
Dickerson), or after noon (101 by Campbell)Finally, although she testified that sales
representatives left earlier, she admitted araghbt for a closing could be 9:00 p.m., or 10:00 p.m.

With respect to Bobby Cummings, healso a current Wyndham employee and was a
Discovery Sales Representative. He acknowletlggicdDiscovery Sales Representatives were the
last to leave because their pitwhme after a tour. He also teigtif that sales representatives who
worked off the clock were fired or written up (whitte Court finds not credible) and testified that
sales representatives did not work at home aswieey all lazy. In light of all the other testimony,
the Court finds this not credible either.

Further, the Court finds several statements ble i §mith not to be credible. For instance,
while Smith claims he did not knotliat sales representatives wesmrking while not clocked in
until the audit, the Court finds thisstimony not credible because he was sent various emails from
Amanda Hill regarding sales representativesetinfex. 1233, 798A]. The Court finds Smith’s
claims that he did not know what was occurrimglausible, given the documentary evidence in

this case. In addition, whenkasl whether both representatiwesre required to stay through a
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closing, he claimed it was not a jyl but instead a “best practiteespite John Geissberg’'s email
stating that it was a regqament. [Ex. 1131]. He did admitathin the Tennessee properties, sales
representatives were to followp with their customers by telephone and email. His testimony,
however, regarding the emails referring that ores “will cost us” and “is not acceptable” is not
credible as relating only toipr reporting of overtime.

Further, with respect to Jeanie Willi;yadher current employee of Wyndham, she was
located in Florida and not presenmt any of the sites. She couldt testify as to whether Sales
Representatives’ timecards were accurate. dty f@shen she processed payroll, she assumed the
entries in WynTime were accuragsd she never performed an audit of the timecards. She further
acknowledged that she did not know if the howsorded were accurate. The Court finds her
testimony was not relevant to thegations against Wyndham.

The Court further notes thatll of Defendants’ witnesseare also still employed at
Wyndham while testifying on its belfia Finally, the Court noteshat while Plantiffs signed
Wyndham'’s policies regarding timekeeping and twez, these policies were not explained to
Plaintiffs and that they beliedeand followed their managers’ dations regarding overtime hours
and believed what they were told—that is,lbtbteir overtime hoursma their non-overtime hours
were recouped by Wyndham.

The Court must now determine the amount of uncompensated hours worked. The Court
observes that its “determination is by necessity imprecise, involving estimates and averages, since
Defendant[s] failed to keep recordstbé precise time Plaintiffs worked.Baden-Winterwood
729 F. Supp. 2d at 991-92. Specifically, Plaintiifse requested thide Court award 63.66 hours
per week for all Plaintiffs.See[Doc. 417-5]. While the Court finds Plaintiffs have established

that they worked overtime, the Court finds Defartddnave somewhat rebutted Plaintiffs’ average,
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and further finds Plaintiffs’ own testimony, albeit p@stimates, to be a bit on the high side, and
thus, a reductiors warranted.

Plaintiffs testified and the Court finds thattually all of the Plaintfs (except Discovery
Representatives) regularly began their dayatignding a mandatory meeting at approximately
8:00 a.m. Tour waves were scheduledha morning, around noonna in the afternoon.
Plaintiffs rarely took uninterruptddnch breaks. If Plaintiffs were not on tour, they were waiting
for the next tour, at a continuance, shadowotiger sales representatives, or following up with
clients but were on the clock aktlwork premises. The Court notes that there was no set time
for Sales Representatives to leave becausdtimately depended on when clients stopped
checking in for the evening or whether a clienteagl to purchase. Defeants assert that based
on their Payment Gateway Data, 84% of the transactions relating to payment for contracts
associated with Plaintiffs occuddefore 5:00 p.m., and that 638fthe transactions relating to
payments for contracts associateth Plaintiffs occurred beford:00 p.m. [Doc. 420] Plaintiffs
respond that using Defendantsrpentages, this mearthat Plaintiffs wee involved in 19,065
contracts during the Recovery Period. Plaintiffs continue that this further means that the payment
for 7,054 contracts was received after 3:00 pand that the payment for 3,050 contracts were
received at 5:00 p.m. [Doc. 425]. The Court fitlkgt Sales Representads were expected to,
and indeed required, to stay witie customers through closings.

The Court finds that the above numbers dorabtit but confirms Plaintiffs’ position that
they often stayed late. As Plaintiffs testified, many deals were split between a front ender and back
ender and that both sales repreéagwes, per John Geissbergeere required to stay throughout
the closing. See[Ex. 1046] (email explaining that botiepresentatives must stay through the

closing or be placed on overage). In addition, they were also required to walk the client to his/her
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car and answer any follow-up questions. Furttier,Court notes that not every tour ended in a
closing and that closings wemnet the only duties Sales Representatives performed. For instance,
Sales Representatives also participated in nightlilinner parties, and pyaweekends. Finally,
often times, Sales Representatives performed wrbn they arrived home such as answering
emails and making telephone calls, and the Cinats that although Disivery Representatives
often stayed later, in those casdsere there was not a sale arsthg, they stayed and made their
presentation. Thus, while they stairtater, they ofte stopped later.

The Court further finds that Ptdiffs often worked five to gi days a week. Plaintiffs
testified that they were familiar with “six-ones” (i.e., six days on, one day off) and that they worked
“six-ones.” In fact, an emairom John Geissberger canceled all leave requests from June to
September and specifically states that the sa@pesentatives were toork “six-ones.” [EX.
1144].

The Court finds, however, that January and &atyr were considered the slow season and
that during these months, Plaintiffs did not wadkmany hours. While mumber of Plaintiffs
testified that they worked the same amount afrealuring the slow season as the busy season, the
Court finds otherwise. A numbef Plaintiffs acknowledged #t January and February were
slower and that they did not work as manytso To highlight a few examples, Tony Siler
acknowledged that in January dfebruary, he worked about 2030 hours per weelnd that his
recorded hours were probablgcarate during those months. 8han Abbott testified that he left
for Florida every year on December 31 and tiattayed in Florida for two months. Michael
Pierce, Sr., testified that he attended Presid€litib every year and that they were always in
January or February. He also testified thatvhated to schedule his back surgery during the “off

season.” Jesse Pierce alsoratesl President’'s Clulalong with David Nedn. While Pierce
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testified that he attended daily meetings duhigytrips, he did not pwvide any testimony with
respect to how much work he pamihed during these trips or hoanlg he spent in meetings. Stacy
Heaton testified during his depasit that sales representatives had time off in January and
February and that they did n@brk that long because it was thlewer season. [Doc. 421-15].
While several Plaintiffs testified that they dicactbshows, it was not cleto the Court how much
work they actually performed or hours they spent working.

Defendants tried to rebut Pl&iifs’ testimony because severabRitiffs testified that they
could not recall the most amount of hours or #est amount of hours that they worked in a
workweek. Further, the Court ayses that in the depositionsignations (e.g., Alexander Grimal,
Craig Carson, Clayton Dalton, Doug Kyle, Jear8vweafford, Robin Dickerson, Stacy Heaton,
Randolph Navarro), Defendants questioned how manysiveerre worked in a specific workweek.
The fact that Plaintiffs cannotaall the specific amourdf hours that they worked in a specific
workweek approximately six years ago does notrddittheir testimony. Ifact, the Court would
guestion such testimony if they weaable to recall such specific dds without detailed records.
Further, the case law previouslyed supports the same proposition.

The Court agrees that the Sales Representaiftes stayed late, “often” worked greater
than forty hours whether on tours, at closimdiging follow-up contact works, nightlines, dinner
parties, party weekends, and so forth. But@oeirt does not find that ¢y “always” or even
“regularly” worked as long as some claimed.eT®ourt finds that the January through February
time period was slower and SalRepresentatives generally wedkless hours and took off more
then; that there was likely time taken off for trips, vacations, personal matters, medical and family
issues. The Court finds there were some \mryy days, weeks, and months (i.e., Rocktober,

Yesvember, holidays, and summers), but there weceskbws days, less touemd leaving early.
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It appears virtually unanimous thaiost of all the Sales Represdmnas arrived by 7:30 a.m., to
8:00 a.m., for the start of bussee(except the Discovery Representatives, who started later but
often stayed later due to trying to sell to thed® did not buy). When they left, was a function
of tours, sales success and congraatbe closed. There was alsongowvork done after they left.
Accordingly, the Court has weigtiall the evidence, testimony, aaghibits and finds that the
reasonable inference to be drawn is thataterage number of hours worked were 52 hours per
week, meaning that the Sales Representa@wvesentitled to 12 hours per week of overtime
compensation.

C. Representative Testimony

As mentioned above, Defendants have moveac[203] this Court for partial findings
and conclusions regarding the representative eg&lehe Court will firssummarize the parties’
positions on this Motion and ¢h determine whether the testiny of the Sales Representatives
was representative of the nontilysng Sales Representatives.

1. Positions of the Parties

Defendants move [Doc. 403] the Court, pursuariederal Rule d€ivil Procedure 52(c),
to find that Plaintiffs failed to carry their burdenshow that their trial evidence was representative
of the class. Defendants assert that Plaintiffedeto prove at trial that their small, hand-picked
sample of witnesses was sufficiently represergatov show class wide liability and damages.
Defendants assert that the Court excluded Dwight Steward, Plaintiffs’ expert, as a witness but that
Plaintiffs did not even follow their own exp&artimethodology. Defendants assert that, instead,
Plaintiffs handpicked a small number of thenteastify and then added dhtiffs who were not
part of the original sample. Defendants assattttiere was no experistenony at trial to prove

that their sample was reliable or representativefendants assert that Piaffs ask that the Court
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presume without any proof that the testimony oha@d-picked trial witngses are representative
of 156 Plaintiffs and that the testimonysigentifically valid and reliable.

Further, Defendants argue that the unreluggpert evidence afrial showed that
Plaintiffs’ small, hand-picked sample was not representative. Defendants provide that Dr.
Mitchem, through his report and tri@stimony, exposed fatal flaws ilaintiffs’ claim that their
sample of withesses was reetative and reliable.

In addition, Defendants asserattPlaintiffs’ trial witnessesaried significantly from the
class to their own sample. Defentiaexplain that out of 156 Prdiffs, nineteen worked at the
Glade and only seven testified. Further, Defetglatate that twenty Plaintiffs worked at the
Nashville location but only one of the testifying Plaintiffs worked exclusively at the Nashville
location. They state that ninetgx®n of the Plaintiffs worked a@ne or both of the Sevierville
locations but twenty out of twenty-five Pl&iifis who testified worked only at the SmokieShey
assert that the Smokies Plaintiffs were overrepresented and the Glade and Nashville Plaintiffs were
underrepresented at trial. Defendants argue tlchtdifferences also extend to the positions held
by Plaintiffs. Defendants submit that the Cowaid from a disproportiottg high number of In-
House Sales Representatives from the Smokiesiaim to have worked more hours off the clock
than any other category of Plaintiffs.

Defendants also argue that Plaintiffs’ ported sample providetestimony that was
internally inconsistenand irreconcilable. For example, lerdants explain that the amount of
time that Plaintiffs claim to have worked eachelwearied among the Plaintiffs from an average
of 50 hours a week to 80 hours a week with #edous variations in between. In addition,
Defendants argue that Plaff¢ also offered different theoriex proof relating to working off the

clock, which demonstrates thatetlestimony is not representativddefendants assert that its
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witnesses further show the indivialized nature dPlaintiffs’ claims and the extensive variation
among Sales Representatives’ testimony.

Defendants submit that Plaintiffs’ testimonysmezague and insufficient to prove liability
and damages for each member of the collectiveraciDefendants argue tHalaintiffs’ so-called
representative evidence would not bengsible in individual lawsuits undéiyson Foods, Inc.,

v. Bouaphakeo136 S. Ct. 1036 (2015). Finally, Defendants submitM@iroeis different than
the present matter.

Plaintiffs respond [Doc. 407] that they calladsufficient number ofvithnesses. They
explain that thirty Plaintiffgestified (live or by depositig, which equals 19.23% of the 156
member class. Plaintiffs claim that they testifabout their own personal experiences as well as
others; Kristen Creson providethmning testimony about thdedal practices; Bryan Tesh
confirmed the widespread prasiof altering WynTime records tite Crossing and Lodge; Jeff
Cross confirmed that the “higher-ups” sanctioned endorsed the illegal practices; and Plaintiffs
presented documentary evidence on the issue of liability and the inaccuracy of Defendants’ time
records. Plaintiffs continue that its withesseere not “hand-picked but instead, they were
either part of a random sample group or the Bftsrthat Defendants chose to depose, with the
exception of Kristen Creson (a non-party). Pléimtclaim that Defendast trial proof was the
epitome of cherry-picking, since they choseatl only current employees, with the exception of
Dr. Mitchem, their expert.

Further, Plaintiffs submit that the proof agetely covered the four Tennessee properties.
Plaintiffs state that out of the 156 Plaintiffs, thidge worked at the Glade, and that out of these
thirty-one, three Plaintiffs tafied live (Danny Chappell, Je#fly Cross, and Jimmy Dixon) and

one Plaintiff testified by depdsn (Judith McGinty). In addion, Plaintiffs submit that
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Defendants designated depositiostitaony from four other Plairfts who worked at the Glade
(Craig Carson, Brandon Evans, Alexander Grimaj deane Swafford). Plaintiffs assert that
Defendants focus on the quantitytbbse testifying whé ignoring the quality and expansiveness

of their testimony. Plaintiffs contire that in Nashville, thirty owf the 156 Plaintiffs worked in
Nashville and that two Nashville Plaintiffs testified at trial (Alana Cheij and Michael Pierce, Sr.),
while two others testified by deposition (Mark $€oand Laurie McBride). With respect to
Defendants’ argument that In-Ha®iSales Representatives were disproportionally represented at
trial, Plaintiffs state that Oendants provide no corroboratiorr foefendants’ numbers and that
137 of the 156 Plaintiffs worked as an lodi$e Sales Representative at some point.

Plaintiffs also argue that their proof was matiernally inconsistenand irreconcilable.
Plaintiffs claim that Defendants mischaracterizetéis®imony of Plaintiffs. In addition, Plaintiffs
assert that although Defendants attempt to maKeiat distinctions regeding the various ways
that Plaintiffs testified about wking off the clock, Plaintiffs teégied to several of the many means
utilized by Defendants to achieve its illegal preetof requiring Plaintfs to work while not
clocked in. Plaintiffontinue that Defendantiand-picked witnessegere not credible.

Plaintiffs state thatheir proof satisfiesMt. Clemens Pottery, O’BrigrandMonroe and
that Defendants’ remaining arguments are meritleBmally, they argue that expert proof is not
required.

Defendants respond [Doc. 412] tidaintiffs have failed to daonstrate that the evidence
they offered is representative of the class. Haurtthey assert that Plaintiffs’ legal arguments
attacking Dr. Mitchem’s expert testimony are nosdxain fact and are not sufficient to satisfy

their burden of proof. Finall Defendants argue that this case is distinguishable fonroe
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because in the instant matter there is unrebetteért testimony that Plaintiffs’ evidence is not
representative.

2. Standard for Representative Testimony

The Court has reviewed both parties’ pasis and finds Defendants’ position not well
taken. The Court further finds thiie testifying Sales Representatives were representative of the
non-testifying Sales Representatives.

As previously explained [Do862], courts within the SiktCircuit have allowed the use
of representative testimony to establish liability and damagks.stated irMonroe “In FLSA
cases, the use of representatiwtiteony to establish class-wide liability has long been accepted.”
860 F.3d at 408. The cowdntinued, “Our sister circuits ewwvhelmingly recognize the propriety
of using representative téaony to establish a pattern of violais that include similarly situated
employees who did not testify."ld. The court concluded, “In the face of these consistent
precedents, many with fact patterns similarthis case, FTS and UniTek point to no case
categorically disapproving of reggentative testimony to prove emgér liability to those in the
collective action whalo not testify.” 1d. at 409;see also Morgan v. Family Dollar Store, In651
F.3d 1233 (11th Cir. 2008) (“If anything, tivt. Clemendine of cases affirms the general rule
that not all employees have tottBsto prove overtine violations.”).

The same holds true with damages. Specifically, with respect to damages in a collective
action, courts have also alNed representative testimonySee Monroe860 F.3d at 411
(explaining that the “testimony ofiféy representative employees may be the basis for an award
of back wages to nontésing employees”) (quoting).S. Dep’t of Labor v. Cole Enters., In62
F3d 775, 781 (6tiCir. 1995));Baden-Winterwood729 F. Supp. 2d at 989-92 (“Relying bt.

Clemens Potterycourts, including the Sixth Circuit, have uniformly held that damages in FLSA
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overtime cases can be proved with testimony feorapresentative group of plaintiffs.akacs

v. Hahn Automotive CorpNo. C-3-95-404, 1999 WL 33127976, at *1-3 (S.D. Ohio Jan. 25, 1999)
(Based uporMt. Clemens Potterycourts, including the Sixth Cud, have uniformly held that
damages in an FLSA overtime case can be poveh testimony from a representative group of
plaintiffs, and, thus, without requiring eaglaintiff seeking same to testify.”).

For example, imMakacs an issue arose as to how the miffis intended to prove damages
in a FLSA case. 1999 WL 331279°#,*1. Defendants argued thaitleast one gintiff from
each location needed to testifigl. Plaintiffs responded that Bendants’ suggestion would result
in nearly all of them being required to testifyd. The court determined, “There is no magic
formula for the number or percentagfeplaintiffs who must testify.”ld. The court relied upon a
Second Circuit decision thakplained as follows:

Although [defendant] is correcthat most cases resting on
representational evidence ‘“involve a fairly small employee
population, a limited number of employee positions, and uniform
work tasks,’Reich v. Southern Maryland Hosp., Int3 F.3d 949,
952 (4th Cir. 1995)seee.qg.,Bel-Loc Diner,780 F.2d at 1115
(testimony of 22 employees for DGlupporting award of backpay
to group of 98 employeedponovan v. Williams Oil Co717 F.2d
503, 505 (10th Cir. 1983) (testimonf/19 supported award to group
of 34); Donovan v. Burger King CorpG72 F.2d 221, 224-25 (1st
Cir. 1982) (testimony of six employees from six restaurants, with
stipulations from 20 others, foumd support backpay award to 246
employees at 44 restauranBjennan v. General Motors
Acceptance Corp482 F.2d 825, 826, 829 (5th Cir.1973) (testimony
of 16, award to 26), there is no Mitdine formulation that mandates
reversal when the sample is bel@ percentage threshold. It is
axiomatic that the weight to be accorded evidence is a function not
of quantity but of qualityDeSisto 929 F.2d at 793 (“ ‘the adequacy
of the representative testimony nssarily will be determined in
light of the nature of the worikvolved, the working conditions and
relationships, and the detail awcdedibility of the testimony” )
(quoting, with approval, brief oBSecretary of Labor), and that,
depending on the nature of thacfs to be proved, a very small
sample of representational evidence can suf@i¢evt.
Clemens328 U.S. at 690-91 (testimony &fof approximately 300
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employees, or 2.7% of group, sufficien establish entitlement to

recovery under the FLSA). Our focus is not on the numbers in

isolation but on whether the distrmurt could reasonably conclude

that there was “sufficient evidente show the amount and extent

of ... [uncompensated] work as matter of just and reasonable

inference.” Id. at 687.
Id. at *2 (quotingReich v. Southern New Eagld Telecommunications Coyd21 F.3d 58, 67-68
(2d Cir. 1997)). The court determined that piffimmay attempt to prove damages with testimony
from only four to six members butahthey bear the risk of failing to establish that the testifying
employees are fairly representativd.

With the above analysis in mind, the Cowill now determine whether the testifying
Plaintiffs are fairly representative of those wdlid not testify so that the Court can reasonably
conclude that there was sufficient evidencéntmsthe amount and extent of uncompensated work
as a matter or just and reasonable inferer8ee Baden-Winterwopd29 F. Supp. 2d at 997.

3. Findings of Fact andConclusions of Law

After hearing the evidence in this case, and for the reasons further explained below, the
Court finds that the Sales Repeagatives’ testimony is repredative of the non-testifying Sales
Representatives and is sufficient to show t® @ourt’s satisfaction ghextent and amount of
uncompensated hours. As aitiah matter, the Court observed g the trial that Plaintiffs’
testimony was fairly repetitive, agell as the cross examinationstae Plaintiffs. Further, the
evidence presented established that the jgieaations among the positions were generally
uniform. See Baden-Winterwopd29 F. Supp. 2d at 997. For instance, the Sales Representatives’
job was to sell. As explained above, the onffedence between In-House Sales Representatives,
Front-Line Sales Representatives, and DiscovelysSaepresentatives was to whom they were

selling The Sales Representativamducted tours in hopes of s&jj a timeshare or discovery

package. Further, the Sales Representativekedacommon schedules. They were required to
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report to work each morning at approximately 808. for a morning meetings, except Discovery
Sales Representatives who staladr. Afterwards, tours lgan in the morning, around noon, and

in the afternoon. If they wemot on tour, they shadowed otteales Representatives, followed

up with clients, or waited on the tours. The Golserves that none o&lrlaintiffs had a specific

end time because it ultimately depended on customers’ actions (i.e., whether Sales Representatives
were still discussing sales wittustomers, whether customers weti# checking in, or whether
customers had agreed to purchase). Howewer,Court has taken this into account when
determining the average. Further, the Court notes that Sales Representativesheduled five

days a week but often worked “six-ones.” Furtiaintiffs testified that it was common to come

in on their day off to work if they had a camiiance or a hero tour scheduled. In addition, all
Plaintiffs were paid using the same comp#énsasystem—that is, commissions with minimum
wage being recouped by Defendants. More ingmalg, Plaintiffs testified uniformly about the
FLSA violations. Specifically, Platiffs testified that they couldot record more than forty hours,
despite working more than forty hours, and that managers edited, falsified, and “doctored” their
time records.

Defendants argue that Plaintiffs failed to pravérial that their small, hand-picked sample
of witnesses was sufficiently representative tovgklass wide liabilityand damages. Defendants
assert that Plaintiffs did ndbave expert proof to establish their sample was reliable or
representative. The Court finds, however, thatendants’ arguments are misplaced. Whether
there is sufficient evidence in thecord to support a conclusion that can be applied to the collective
action is a decision reserved foethndersigned. As previously notied the Court, if Plaintiffs
establish that they are similarly situated and thesieose to rely on a sample at trial, they risk not

being able to establish liabilitynd damages on a representative baSise Taka¢sl999 WL
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33127976, at *3. Here, the Court findatlrlaintiffs were able testablish liability and damages
on a representative basis. Delants continue that Plaintiffask the Court to presume—without
any proof—that the testimony of their 30 hand-pickeal witnesses wereepresentative of 156
opt-in Plaintiffs.” [Doc. 404 at 7]. The proof of representativeness, henveras the Plaintiffs’
own testimony with respect to their own experierened what they observed on behalf of others.
The Court is satisfied that Plaintiffs have established liability and damages with respect to the non-
testifying Sales Representatives. The overatirteny of Plaintiffs’ withesses was so repetitive
and consistent on the key issues and that to heael more witnesses would have only lengthened
the already long trial (three week$)urther, if there were otheintwesses who would have testified
contrary to these Plaintiffs catlethe Defendants were free to call them as witnesses. Their failure
to call more witnesses thamey did is telling.
Defendants again rely dfyson Foods, Inc., Bouaphakeol36 S. Ct. 1036 (2015). The

Court has already explained why tinstant matter is different tharyson Food, and the Court
will not repeat its analysis ofyson Foodderein. See[Doc. 363]. Defendants also rely on
Espenscheid v. DirectSat USA, LLW5 F.3d 770, 776 (7th Cir. 201,33tating, “The Seventh
Circuit affirmed and rejected the use of ‘repreéagwve testimony’ to provELSA violations where
the Plaintiffs failed to provide expert statisticabbysis to set forth the evidentiary basis for their
‘sample’ and extrapolation.” [Doc. 404 at 9s noted by Plaintiffs, hoewver, the Sixth Circuit
has expressly stated tiadpenscheits at odds with Sixth Circuit precedent:

Lastly, FTS and UniTek argue tHaspenscheid-a Seventh Circuit

case affirming the decertificath of a collective action seeking

unpaid overtime—compels decertification here. 705 F.3d at 773.

Espenscheidhowever, is based on Sewe Circuit authority and

specifically acknowledges that i at odds with Sixth Circuit

precedentld. at 772 (citingO'Brien, 575 F.3d at 584). Though

recognizing the differences betweeule 23 class actions and FLSA
collective actions—and admitting that Rule 23 procedures are
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absent from the statutory promies of the FLSA—the Seventh
Circuit determined that “theren% a good reason to have different
standards for theertification of the two dferent types of action.”

Id. This conflicts with our preadent. Explaining that Congress
could have but did not import the Rule 23 predominance
requirement into the FLSA and that doing so would undermine the
remedial purpose of FLSA collieee actions, we have refused to
equate the FLSA certification standard for collective actions to the
more stringent certification stardifor class actions under Rule 23.
O'Brien, 575 F.3d at 584, 585-86.

The difference between the Seve6ilcuit's standard for collective
actions and our own is the cortirng distinction for the issues
before us. The facts and posture Efpenscheidhowever, also
distinguish it from this case. There, the district court decertified the
collective action before trial, after which the parties settled their
claims but appealed the dececdiftion. Reviewing for abuse of
discretion, the Seventh Circuit affirm#uk district court. The circuit
opinion noted that the plaintiffs Haiecognized the possible need for
individualized findings of liabity for a class of 2,341 members—
nearly 10 times larger thathe group here—but “truculently”
refused to accept a specific pldor litigation or propose an
alternative and failed to specify th#éher kinds of evidnce that they
intended to use to supplemetite representative testimony.
Espenscheid705 F.3d at 775-76see Thompson v. Bruister &
Assocs., In¢. 967 F.Supp.2d 1204, 1216 (M.D. Tenn. 2013)
(holding thatEspenscheidannot “conceivably be read as an overall
indictment of utilizing a collective action as a vehicle to establish
liability in piece-rate cases ... because the Seventh Circuit was
presented with little choice but to hold as it did, given the lack of
cooperation by plaintiffs' counsel explaining how they intended
to prove up their case”). The opon additionally references no
evidence similar to that suppargj the time-shaving policy here.
And the proposed, but not agreggon, representative sample in
Espenscheidonstituted only 1.8% of the collective action, and the
method of selecting the sample was unexplaiBsgenscheid705
F.3d at 774.

Monrog 860 F.3d at 405—06ge also Biggs v. Quicken Loans, Ji¢o. 10-cv-11928, 2014 WL
12661985, at *3 n.2 (E.D. Mich. Feb. 19, 2014) (explainingEsaenscheidelies on the Seventh
Circuit’s rule that certificatioof Rule 23 class actions and 8§ 24#lective actions have identical

standards and the Sixth Cirthias held the opposite).
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Defendants continue that the unrebutted expeidence at trial showed that Plaintiffs’
small, hand-picked sample was not representaid&fendants assert tHat. Mitchem described
in detail that reasons why the sample did metet commonly accepted standards of statistical
proof and that he exposed fatal flaws in Plaintiffs’ claim that their sample witnesses were
representative and reliable. rkher, Defendants argue that Dr. Mitchem explained that the 47
individuals in Plaintiffs’ samplevere not random and that PHdfs only offered 24 individuals’
testimony (nineteen at trial and five by depositidhat were origially part of the sample of 47.
Defendants state that six othedividuals who were not part dhe sample were selected as
additional trial witnesses.

As an initial matter, the Court observdmt Defendants can hardly complain about
Plaintiffs’ amount of proof, given #i they have objected at everguest to effort to try this case
fairly and efficiently. Defendast refused to ever propose a fairly representative size or
configuration and essentially petteid that every Plaintiff needed to be called and/or testify and
that no representative proof would be substantialighte. Defendants originally agreed that the
parties should be limited in the number of dgpons taken. [Doc. 203]. Later, in December
2016, Plaintiffs presented their representative sampieDefendants insisteédat representative
sampling was not appropriate and that discowliquld be conducted as to each Plaintiff. The
Court limited discovery but granted Defendants éetvrequest additional discovery should they
need it. When Plaintiffs filed their witheéist, Defendants objected tadditional witnesses,
despite the fact that Defendants hagated many of the additional withes$&3he Court further
observes that Defendants identif2@6 withnesses on their witndgst [Doc. 312] but only called

nine witnesses to trial.

48 As the Court made clear in its Order [D8E4], the Court would natllow Plaintiffs to
call party witnesses that had rimen deposed by Defendants.
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Further, while Defendants claim that Dritthem’s testimony was unrebutted, the Court
finds otherwise. First, the Court did not find. DMitchem’s testimony persuasive at all. Dr.
Mitchem acknowledged that some of his findingsre based on the reded hours with the
understanding that Plaintiffs claiehé¢hat they worked more hour#t appeared to the Court that
his “some” equaled “most.” The variation of ttezorded hours is no help to the Court because
based on the overwhelming evidence, the recohdeds were not reliable and grossly inaccurate
and any testimony based on punches would not be leelalzredible. He also testified that for
him, a representative sample would have requi€dto 150 Plaintiffs. He also based his opinions
on some unsubstantiated correlation of variahetaeen the inaccurate recorded hours and the
expected variation in “off the clock” hours, usisigch unreliable data (i.e., false, inaccurate, and
doctored time records) to determine off the klbours, which makes no logical, scientific or
economic sense, nor did he establish the bassufidr a method, nor was it established as reliable
or credible. In fagtthe evidence supports the fact thanagers altered time on a routine basis
and basically did whatever was necessary in WyeTionkeep hours under fgrt In addition,
the Court questioned Dr. Mitchem as follows:

The Court:  All right. Let me jusisk him a couple of question, if
you don’t mind.

So if you had a sample, let's say, of 47, if 46 people
have testified to the same thing, is it your position |
still need to hear from the 47th?

The Witness: If the 47 people were chosen at random, then | would
say no. But | don’t believe that they were.

The Court:  Okay. And if they were chosen at random and I've
heard from 43 of them and they all say the same
thing, do | need to hear from the next four.

The Witness: No.
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The Court:  If I heard from half of them and they all said the same
thing, do | need to hear from the other half?

The Witness: No.

The Court:  If | heard from a thiraf them or a fourth of them and
they all said the same thing, isn’'t that the whole
point, that you don’t have to hear from the rest of
them?

The Witness: Yeah. So | think whyou're describing is adjusting
the size of the sample based on information that
you're learning from the sample.

The Court:  Right.

The Witness: Right.

The Court:  So if I've heard the same thing from everybody, do |
need to hear from more?

The Witness: No. At some poipbu could determine that you are
reasonably confident thathat you've heard from
the smaller sample is an accurate reflection of the
larger population.

The Court:  Okay.

The Witness: However, again, | just want to point out that that is if
the sample that you heard from was constructed in an
unbiased scientific way.

[Doc. 397 at 159-601° The Court finds that from ¢htestimony heard, the undersigned is

reasonably confident that what was heard is@urate reflection of the larger population. The

49 The Court observes that IMitchem’s testimony was alsodonsistent with Defendants’
proof. For instance, Dr. Mitchem opined that iswaasonable to conclude that an individual who
made more money worked more. [Doc. 387 172]. Accordingto Connie McGlothin,
Defendants’ witness, David Nelon worked &% 30 hours each wke During the cross
examination of David Nelon, he identified M&s that showed approximately $200,000 each for
2010 and 2011 and $100,000 each for 2012 and 2013. [Ex. 4037]. McGlothin testified, however,
that Bryan Tesh worked approximately 303® hours each week. During Bryan Tesh’s cross
examination, he also identified his W2s, which showebstantiallyless earnings than Nelon.
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Court has considered that PierSe,, Thomas Garrett, James Atib8ryan Tesh, Jeff Cross, and

Brett Williamson were not part of Plaintiffs’ original sample. For the most part, however, their
testimony was consistent with the other Plaintiffs. Further, Defendants deposed these individuals,
so their testimony was of no surprise. Finadly,mentioned above, Defgants could have called

the remaining Plaintiffs in the Plaintiffs’ originaample but chose not to do so. They also chose
not to call their own management peopleowtere accused of causing and now allowing the
altering of time records.

Defendants argue that Plaintiffs’ purported ages vary and that if their averages are
taken as true, some PlaintiffsiMbe overpaid and some Plaintifiall be underpaid. Damages in
collective actions are not exact, nor could thegiven that Defendantsalnot keep accurate time
records. Here, Plaintiffs hawpecifically requested an average for all Plaintiffs, and taking an
average naturally means that some Plaintifisy be overpaid and some may be underpaid.
Regardless, this does not affect Defendante@amount of overtime mgains the same.

Defendants also assert that the use of statistically defective representative testimony to
impose liability in this case would deny them dwm®cess. The Court, however, finds that
Defendants were not denied due process. Defemdaare free to challenge the testimony of each
witness, which they did through cross examomatiand they were allowed to call anyone whom
they wanted to call to the stand. Further, Defatgldo not explain what defenses that they were
not allowed to explore witthe collective action.

In addition, Defendants assert that Plaintiffs’ trial witnesses varied significantly from the

class and from Plaintiffs’ sampléefendants continue that Riaffs’ proof was unrepresentative

[Ex. 5209]. Thus, if Connie Mc@thin’s testimony were true, DMitchem’s conclusion would
not be accurate.
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of all 156 Plaintiffs and that the Smokieand In-House Sales Representatives were

overrepresented.

Both parties agree that 156 Plaintiffs are inedln this lawsuit. With respect to the Glade

and Nashville locations, the Court observes as follows:

Out of 156 Plaintiffs, thirty-one Rintiffs worked at the Glade.
Three Plaintiffs from the Gladedtfied at trial (Danny Chappell,
Jeffrey Cross, and Jimmy Dixon) and one testified by deposition
(Judith McGinty). In addition, Defendants designated depositions
of four other Plaintiffs who woed at the Glade (Craig Carson,
Brandon Evans, Alexander Grimal and Jeane Swafford). Thus, the
Court had testimony from eight Plaintiffs at the Glade.

Out of 156 Plaintiffs, thirty Plaiiffs worked at the Nashville
location. Two Plaintiffs from Nashvilleestified at trial (Alana Cheij
and Michael Pierce, Sr.) and two others testified by deposition
(Mark Kost and Lauie McBride)n addition, Defendants designated
and Plaintiffs counter-designatea deposition from one other
Plaintiff who worked at the Nasille location (Randolph Navarro).
The Court also heard the unretewt testimony of Kristen Creson,
who was in management in Nashville.

While not necessarily dispositiveee Takags199 WL 331127976, at *3 (noting that

“[a]ithough the Defendant has cited a number of casesich courts commented that there was

testimony from an employee at each location, ith@scited any case in which a court said that

such was an absolute requirement”), the Courtioles that multiple Plaintiffs from each location

and from each sales position testified in this casth respect to Defendants’ argument that In-

House Sales Representatives were overrepresdéimée@ourt notes that 137 out of 156 Plaintiffs

worked as an In-House Sales Representative at some ggsflDoc. 407 at 6], so the fact that

more In-House Sales Represemadi testified can only be expectedoreover, the Court finds

Defendants’ arguments too focused on the quanfitfestimony rather than the quality. As

mentioned above, there was overwhelmingdence, including testimony and documentary

evidence, showing that Sales Representatives negrallowed to record @r forty hours despite
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working forty hours and that managers doctoratetards to keep Sales Representatives’ hours
under forty. In fact, three managdocated in Nashville, Gladand the Crossing testified that
Sales Representatives worked while not clockednraddition, all Sales Representatives testified
that they were told that they were ndbaled to record more than forty hours.

As emphasized earlier, “[i]t is axiomatic thiie weight to be accorded evidence is a
function not of quantity but of quality . . . andathdepending on the nature of the facts to be
proved, a very small sample of repentational evidence can sufficeReid 121 F.3d at 67-68;
see also Mt. Clemens PotteB82 U.S. at 690-9testimony of 8 of approximately 300 employees,
or 2.7% of the group, sufficient to establish eefitent to recovery under the FLSA). As further
explained byReid “Our focus is not on the numbers ioletion but on whethehe district court
could reasonably conclude that there was “sufficeamdence to show the amount and extent of
... [luncompensated] work as a matiejust and reasonable inferenceReid 121 F.3d at 67-68
(quotingMt. Clemens Pottery328 U.S. at 687) (bracketsiReid. Here, the Court finds that the
evidence was sufficient to show the amount and extent of uncompensated work as a matter of just
and reasonable inference and ti&t testifying Plaintiffs are representative of the non-testifying
Plaintiffs.

Defendants continue that the testimony wasrinay inconsistent and irreconcilable.
Defendants emphasize that Plaintiffs’ testimonyarding their average number of hours were
different and that they offeredifferent theories of proof reliag to working off the clock.The
Court has already addressed Defendantgiments regarding Plaintiffs’ averagésurther, while
Defendants assert that the tsh variation among even their i@ theories of recovery is
additional evidence of the need to decertify thikective [action],” [Doc 404 at 19], the Court

disagrees. All Plaintiffs testified that they werehibited from recording over forty hours, despite
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working forty hours, and that managers altered their timecards. Moreover, a similar argument was
raised inMonroe

The dissent asserts that FTS Teclamsiallege “distinct” violations

of the FLSA and “define the compgawide ‘policy’ at such a lofty

level of generality that it encompassesltiple policies.” (Dis. at
418.) The definition of similarly situated does not descend to such a
level of granularity. The Supren@ourt has warned against such a
“narrow, grudging” interpretation ahe FLSA and has instructed
courts to remember its “remiedl and humanitarian” purpose, as
have our own casesSee Tenn. Coal, Iron & R.R. C821 U.S. at

597, 64 S. Ct. 69&eller, 781 F.3d at 80@1erman 308 F.3d at
585. Many FLSA cases do focus ansingle action, such as the
donning and doffing cases that the dissent's reasoning would suggest
is the only situation where reggentative proof would work. But
neither the statutory language ribe purposes of FLSA collective
actions require a violating polidp be implemented by a singular
method. The dissent cites no Sixircuit case that would compel
employees to bring a separate collective action (or worse, separate
individual actions) for unreporiework required by an employer
before clocking in, andnother for work requickafter clocking out,

and another for work required dugitunch, and yet another for the
employer's alteration of its employees' timesheets. Such a narrow
interpretation snubs the purgosf FLSA collective actions.

The dissent concludes that FT8chnicians' claims do “not do the
trick” because a “company-wide ‘time-shaving’ policy is lawyer
talk for a company-wide policy ofiolating the FLSA.” (Dis. at
419.) But FTS Technicians' claim® not depend on “lawyer talk”;
they are based on abundant evide in the record of employer
mandated work off the clock. That an employer uses more than one
method to implement a company-wide work “off-the-clock” policy
does not prevent employees from being similarly situated for
purposes of FLSA protection. Thisnst a new concept to our court

or to other courts. In accordance wiBrien, we have approved
damages awards to FLSA classalleging that employers used
multiple means to undercompensate for overtife=, e.gU.S.
Dep't of Labor v. Cole Enters., In62 F.3d 775, 778 (6th Cir. 1995)
(approving damages award wherepdogers required employees to
work uncompensated time both before *404 and after their
scheduled shifts and teport only the schetkd shift hours on their
timesheets). Other circuits andstlict courts have done so as
well. See McLaughlin v. Ho Fat Set®50 F.2d 586, 588 (9th Cir.
1988) (affirming damages award where employees gave varied
testimony on the means employer used to underpay
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overtime);Donovan v. Simmons Petroleum Corf25 F.2d 83, 84
(10th Cir. 1983) (affirming damages award where employer failed
to compensate for overtime both before and after work, at different
locations);Wilks v. Pep Boys$No. 3:02-0837, 2006 WL 2821700, at
*5 (M.D. Tenn. Sept. 26, 2006) (dgng motion to decertify class
that alleged employer deprived employees of overtime
compensation by requiring them to work off the clock and shaving
hours from payroll records).

Like the plaintiffs inO'Brien, FTS Technicians' claims are unified

by common theories: that FTS executives implemented a single,
company-wide time-shaving policy force all technicians—either
through direct orders or pressuamd regardless of location or
supervisor—to underreport overtime hours worked on their
timesheetsSee O'Brien575 F.3d at 584—-85pe also Brennan v.
Gen. MotorsAcceptance&orp., 482 F.2d 825, 829 (b Cir. 1973)
(affirming finding of uncompensated overtime where employees
understated overtime because of pressure brought to bear by
immediate supervisors, putting upper management on constructive
notice of potential FLSA violationsBased on the record as to FTS
Technicians' factual and employmeettings, therefore, the district
court did not abuse its distien in finding FTS Technicians
similarly situated.

Monrog 860 F.3d 389, 403-04. The Courtexs with the above analysis and finds it applicable
to the instant case.

Defendants continue that its witnessesthfer demonstrate the individual nature of
Plaintiffs’ claims and the extensive variati@among Sales Representative and that the trial
testimony of Plaintiffs’ witnesses was vague amglifficient. The Court has already addressed
the credibility of the parties’ witnesses and th#icency of Plaintiffs’ pioof and will not repeat
its findings here. Defendés assert that at leask Plaintiffs testified that they did know the hours
of other Sales Representatives, but other Plaintiffs were able to testify to such, and as noted above,

there is ample evidence that Defendants violated the PP SAurther, while Defendants argue

%0 Defendants name David Nelon as someavte could not testify to other sales
representatives’ hours; howevedelon specifically testified thatas a manager, he edited
timecards to ensure this his sales representatives’ hours remained under forty.
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that Plaintiffs spoke in vague generalities apeculated, “[the employer cannot be heard to
complain that damages lack the exactnesspaedsion of measuremetitat would be possible
had he kept records in accordandéhwhe requirements of [the FLSA].Mt. Clemens Pottery
328 U.S. at 768-88.

Finally, Defendants’ arguments with respecfyson FoodsndMonroehave already been
addressed hereinSee alsdDoc. 362]. Defendants asserfeav arguments, however, that the
Court has not previously adsised. Defendants argue thkinroeis not applicable here because
the parties irMonroeessentially stipulated that the witness sample was representative, there was
an abundance of evidenceNtonroeof a company-wide-time-shawgrpolicy that originated from
Defendants’ corporate office, and thaMionrog plaintiffs held the same position, compensation
plan, and job duties, regardless of location. [Doc. 404 at 23].

The Court disagrees with Defendants’ aisses. Here, there was ample evidence that
upper management, including sales managers, dieecf sales, vice presidents, and human
resource officers, knowingly viokadl the FLSA. Further, the Cadinds Plaintiffs are similarly
situated in that they had the same job dutsese paid utilizing the same compensation method,
and kept track of hours using the same time systispite their different job titles. Finally,
Defendants argue that iMonrog the parties essentially gtilated that the sample was
representative. IMonroe defendants agreed to limit discovéoya representative sample of 50
opt-in plaintiffs and to approach the courteafdiscovery regarding a trial plan based on
representative proahat would propose eertain number of plaintiffs from the pool that could be
called as witnesses. 860 F.3440. After discovery closed, f@mdants objected to the use of
representative proof at tridid. The Sixth Circuit hel, “[T]he district courts denial of that motion

is not grounds for reversal at this stagid”
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Here, the parties agreedlimit the number of deposans, and the undersigned adopted
the parties’ agreement as outlined in the ScheglOrder: “The partiehave agreed that the
Defendants will be allowed to take up to twenty-four (24) additional depositions.” [Doc. 203 at
3]. During the Scheduling Conference, the Couwstructed the parties farovide their proposed
sample representatives, and the undersigned scheduled a hearing on the sample representation on
December 12, 20161d.]. Despite agreeing to limit depgtiens, Defendants argued at the hearing
that representative testimony svanappropriate and that they should be allowed to take each
Plaintiffs’ deposition. The Court limited discoyeto Plaintiffs’ representative sampling but
granted Defendants’ leave toqueest additional discowe beyond the representative list. [Doc.
215]. Defendants subsequentlyught leave to take additional depositions of the members in
Plaintiffs’ sample representation, and the Courtg@fDoc. 254] this request. Later, Defendants
filed a motion for decertification, wherein the Cowvtiewed the evidence before it, and the Court
determined that Plaintiffs were similarly sitadtto proceed as a collective action. Defendants’
arguments herein do not chartbe Court’s analysis.

Moreover, the Court emphasizes that Defersldeposed all Plairfts who testified, and
the Court specificallynstructed the pads that any Plaintiff who veasupposed to testify had to
participate in a deposition with Defendants. Finally, Defendants had the opportunity to call other
Sales Representatives and other managatshey simply chose not to do sklonrog 860 F.3d
at 410 (defendants “had the opportuniteédl other technicians but chose not tdprgan 551
F.3d at 1278 (“Family Dollar cannot validly complaabout the number of testifying plaintiffs
when . .. Family Dollar itself had the opportyrto present a great deal more testimony from
plaintiff store managers, or its owdistrict managers, [but] it chesiot to.”). Accordingly, the

Court finds Defendants’ arguments not well taken.
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V. CONCLUSION

Accordingly, for the reasons explained abothe Court finds the Plaintiffs performed
work for which they were not properly compensiaéad that the amount and extent of the work
performed can be and has been determined as a wigtist and reasonabieference. The Court
finds the Defendants failed to come forward wattcredible and precise amount of the work
performed and failed to negatetfeasonableness of the inferedcawn by the Court from all the
evidence in this case. Further, the Court fitidg Defendants violateitie FLSA by prohibiting
Sales Representatives from accurately recordiag time and by instructing sales managers to
edit timecards to ensure Sales Representatives’ timecards did not reflect over forty hours per week.
The Court finds that liquidated damages shall be awarded and that tite stdimitations shall
be three years. Further, the Court finds that testifying Sales Representatives fairly represent the
non-testifying Sales Representativéihe Court finds that the Sal®epresentatives averaged 52
hours each week, during the Recovery Period asdiels are entitled tb2 hours of overtime per
week.

The Court arrives at its conclusion by comesidg all of the testimony of all the various
witnesses, as well as the exhibits providdgdbviously, the Court finsl some testimony more
credible, reasonable, and persuasive than d#stimony, and this has been set forth in this
opinion. The Court concludes that the Sales Reptatves worked five to six days per week
from March to December and something less in Jgmarad February. The Court is mindful that
the time records are essentially of no use dubdo falsity and inaccuracy. The Court is also
mindful that the estimates of hours of all withesaere, at best, estimates of hours worked years
ago. The Court is also mindful tha&ch witness may have been sein&t biased, high or low, in

their respective testimony and estimates on hourkedo Nonetheless,éhCourt is comfortable
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that based on all the testimony that Sales Reptasves averaged 52 hours per week. This means
that they worked an average of 12 hours of overfp@r week for the three year Recovery Period.

Finally, the Court observes that following the trial in this matter, the parties agreed that if
the Court were to find violations of the FLSAgthwould be able to calculate and agree on the
appropriate dollar amount of damages in profaphion as this task was purely a mathematical
function. At this point, the Court will not #ar a monetary Judgment until the parties have
reported to the Court on the amount of darsage/en the Court's Memorandum Opinion. The
Court will thereafter enter a final Judgment refileg the above findings and the parties’ reports
on the damage calculation. The parties shall file a joint status report on the calculation of damages
on or beforenoon on February 2, 2018 If the parties cannot agreeeyhshall file separate reports
on the same explaining theirspective proposed calculation bgon onFebruary 2, 2018 The
Court will award Plaintiffs reamable attorney’s fegsursuant to 29 U.S.C. § 216(b). Plaintiffs
shall file their motion requestingtatney’s fees within thirty daysf entry of the final Judgment
in this case.

ORDER ACCORDINGLY:

s/C. Clifford Shirley,Jr.
UnitedStatesMagistrateJudge
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