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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

SANDRA LEE JOHNSON, )
Plaintiff, ;
V. )) No.: 3:13-CV-690-TAV-HBG
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM OPINION

This Social Security appeal idefore the Court on the Report and
Recommendation (the “R&R”) entered by Unit&tates Magistratdudge H. Bruce
Guyton on September 22, 2014 [Doc. 16In the R&R, Magistrate Judge Guyton
concludes that, while the Administrative Lawdge (“ALJ”) erred in properly explaining
the weight given to plaintiff'streating physicians, that error was harmless. He also
concludes that the ALJ's determination epfaintiff's credibility is supported by
substantial evidence in thecmed. Accordingly, he ®mmends that the Court deny
plaintiff’s motion for summaryudgment [Doc. 12] and grant the Commissioner’s motion
for summary judgment [Doc. 14]. Plaintiff submitted aneahtipn to the R&R [Doc. 17],
and the Commissionersponded [Doc. 20].

l. Standard of Review
The Court must conduct @e novoreview of portions of the magistrate judge’s

R&R to which specific objections arenade unless the objections are frivolous,
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conclusive, or generalSee28 U.S.C. § 636(b)(1) (2014); &eR. Civ. P. 72(b) (2014);
Smith v. Detroit Fed'rof Teachers, Local 231829 F.2d 1370, 137&th Cir. 1987);
Mira v. Marshall 806 F.2d 636 (6th Cir. 1986). &Court must determine whether the
Commissioner applied the proper legalnsi@ds and whether the Commissioner’s
findings are supported by substantial evikerbased upon the record as a whole.
Longworth v. Comm’r of Soc. Sec. Admih02 F.3d 591, 595 (6th Cir. 2005). The
substantial evidence standaod judicial review requiresthat the Court accept the
Commissioner’s decision if a reasonable mind magtept the evidenae the record as
adequate to support the Commissioner’s conclusidffalters v. Comm’r of Soc. Sec.
Admin, 127 F.3d 525, 528 (6th Cir. 1997If substantial evidence supports the
Commissioner’s decision, it is irrelevant wihet the record could support a decision in
the plaintiff's favor or whdter the Court would have déed the case differentlyCrisp

v. Sec’y of Health & Human Seryg90 F.2d 450, 453 n.4 (6@ir. 1986). In addition to
reviewing the Commissioner’s findings totelenine whether they are supported by
substantial evidence, the Court reviews the Commissioner’'s decision to determine
whether the conclusions were reached usiegctirrect legal standards and in accordance
with the procedures promulgated by the Commissio@®e Wilson v. Comm’r of Soc.
Sec. Admin. 378 F.3d 541, 546 (6th Cir. 2004)*[A]n agency’s violation of its
procedural rules will not resuilh reversible error absentshowing that the claimant has
been prejudiced on the merits or deprivedswobstantial rights because of the agency’s

procedural lapses.”ld. at 547 (quotingConnor v. U.S. Civ. Serv. Commm21 F.2d



1054, 1056 (6th Cir. 1983)).0n review, the plaintiffoears the burden of proving
entitlement to benefitsBoyes v. Sec. of Health & Human Serd$. F.3d 510, 512 (6th
Cir. 1994) (citingHalsey v. Richardsqm41 F.2d 1230 (6th Cir. 1971)).

Although the Court is required to engage inda novoreview of specific
objections, if the objections merely restate garty’s arguments raised in the motion for
summary judgment that were previously added by the magistrate judge, then the
Court may deem the objections waiveBiee VanDiver v. Martin304 F. Supp. 2d 934,
937 (E.D. Mich. 2004). “A gemal objection, or one that merely restates the arguments
previously presented is not sufficient to aled tourt to alleged errors on the part of the
magistrate judge. An ‘objection’ that doesthing more than st&ta disagreement with a
magistrate’s suggested resolution, or simgynmarizes what has been presented before,
IS not an ‘objection’ as that term is used in this conteXtdnDiver, 304 F. Supp. 2d at
937. The United States Cowift Appeals for the Sixth Circuhas also explained that:

A general objection to the entirety thfe magistrate’s report has the
same effects as would a failure to object. The district court’s
attention is not focused on any specific issues for review, thereby
making the initial reference to the gistrate useless. The functions

of the district court are effectivelduplicated as both the magistrate
and the district court perform idécal tasks. This duplication of
time and effort wastes judicial resources rather than saving them,

and runs contrary to the purgssof the Magistrates Act.

Howard v. Sec’y of Health & Human Sen&32 F.2d 505, 509 (6th Cir. 1991).



. Analysis'

Plaintiff objects to the magistrate juglg findings that théALJ properly weighed
the medical evidence and tliae ALJ properly evaluated pidiff's credibility. For the
reasons explained below, the Countdfs those objections without merit.

A. ALJ’s Evaluation of Medical Evidence

The magistrate judge detamad that while te ALJ erred in properly explaining
the weight given tglaintiff’s treating physicians, thatrror was harmless because of the
ALJ’s RFC determination. Plaintiff objects tioe conclusion thahe error was harmless
with respect to Dr. Franklin because thédewnce cited by the ALJ was not sufficient for
a reviewing court to determirtbat the ALJ relied upon appragte evidence to reject the
opinions of Dr. Franklirf. Plaintiff also asserts that theagistrate judge failed to address
plaintiff's argument that the ALJ erred hyiscounting the opinions from examining
psychologist Dr. Bilbrey.

The opinion of a treating physician mustdreen controlling weigt if it is “well-
supported by medically acceptable clinieadd laboratory diagnostic techniques and is
not inconsistent with the othesubstantial evidence in [thehse record.” 20 C.F.R. 88
404.1527(c)(2), 416.927(c)(2) (2014yjiend v. Comm’r of Soc. Se@75 F. App’x 543,
551 (6th Cir. 2010) (citation omittedyyilson v. Comm'r of Soc. Se878 F.3d 541, 544

(6th Cir. 2004). If a treating physician’s oniis not given contiting weight, then the

! The Court presumes familiarity with the R&R.

2 The Court assumes for the purpose of reirigvplaintiff's objectbn that Dr. Franklin
was in fact a treating physician.
4



ALJ must provide “good reasons” for not giving weight to the treating physician’s
opinion. 20 C.F.R. 8§ 404.1527(c)(2)ilson 378 F.3d at 546—47. Failure to do so may
constitute harmless error “where the Comnaiser has met the goal of 8 [1527(c)(2)]—
the provision of the procedural safeguafdeasons—even though she has not complied
with the terms of the regulationWilson 378 F.3d at 547.

While the magistrate judgs statements relating the ALJ's RFC determination
being based upon substantial evidence mayhawé been on point, the magistrate judge
nonetheless concluded that the ALJ's dssston of the opinion evidence and other
evidence satisfied the procedusaffeguards of the treatindgmysician rule, and this Court
agrees. Indeed, as the magistrate judgednofghe ALJ juxtaposd Plaintiff's treating
physician records with her self-reportedilgaactivities, testimony, and non-treating
physician records and found thembe inconsistent with éwrecord as a whole” [Doc. 16
p. 15]. Accord Coldiron v. Comm’r of Soc. Se®91 F. App’x 435440-41 (6th Cir.
2010) (finding that, “even if #n ALJ's asserted reasons fejecting Dr. Murtaugh’s RFC
failed to adequately complhyith the good reason requiremt,” the error was harmless
because “the ALJ’s evaluation of the othlysicians’ opinions ofecord and Coldiron’s
credibility underminedooth the suppoability and the consistegicof Dr. Murtaugh’s
opinion”). And to the extent plaintiff gues that the opinions of the non-examining
sources were not substantial evidence sufftderdiscount Dr. Franklin’s opinions, the
ALJ relied upon more than the opinions thie non-examiningairces, and the ALJ

properly considered these opinior) C.F.R. § 404.1527(e) (2014).



Plaintiff also argues thahe ALJ noted plaintiff's abty to engage in certain
activities—including taking her daughter to school, making coffee, cleaning the house,
cooking dinner, reading, and exercisiragnong others—but didiot explain why the
performance of the activities f@ghort periods of time withilher home contradicted Dr.
Franklin’'s opinions that assessed pidfis functioning in a competitive work
environment. Yet, there 130 presumption that a plaintiff is unable to work; a plaintiff
must demonstrate she is unable takvo20 C.F.R. 804.1512 (2014)Young v. Sec. of
Health & Human Servs925 F.2d 146, 147 (6th Cir920). And activities of daily
living, like those upon which the ALJ retiehere, may be congded to undermine
assertions of a plaintiff or éhopinions of her physicians réteg to the abity to work.
See?20 C.F.R. 88 404.152)(d), 404.1529(c)(3)(i) (2014xee also Heston v. Comm’r of
Soc. Se¢.245 F.3d 528, 536 (6th CR2001) (“The ALJ could properly determine that her
subjective complaints were notedible in light of her abilityto perform other tasks.”);
Walters v. Comm’r of Soc. Se@27 F.3d 525, 532 (6th ICi1997) (“An ALJ may also
consider household dnsocial activities engaged in ke claimant in evaluating a
claimant’s assertions @ain or ailments.”).

In addition, plaintiff asserts that the mstgate judge erred in addressing plaintiff's
argument that the ALJ improperly discountbd opinions from examining psychologist
Dr. Bilbrey. While the magistrate judgid not address thiargument, the ALJ did
review Dr. Bilbrey’s opinion ad the record makes clear theg afforded it little weight

because it was inconsistent with his own répod inconsistent with plaintiff's activities



of daily living [Doc. 9 p. 30-32]. Moxver, Dr. Bilbrey was a one-time examiner.
Gayheart v. Comm’r of Soc. Se@10 F.3d 365, 376 (6th Cir. 2013) (noting that
“opinions from nontreating and nonexaminiggurces are never assessed for ‘controlling

weight” but weighed “based on the examng relationship (or lack thereof),
specialization, consistency, and supportability” when tkatiing-source opinion is not
deemed controlling).

Accordingly, the Court finds plaintiff'®bjections regarding the evaluation of the
medical evidence without merit.

B. ALJ’s Evaluation of Plaintiff's Credibility

Plaintiff's objection to the magistie judge’s discussion about the ALJ’'s
evaluation of plaintiff's credibility repeatarguments made in her initial bri&deDoc.
13]; the objection does not raise any ldhvge to the magistrate judge’s R&R.
Accordingly, the Court does not consider ptdf's arguments as apecific objection.
Even so, undede novoreview, the Court agrees withettmagistrate judge’s assessment
of plaintiff's argument regarding the ALJ's@&wuation of plaintiff'scredibility and adopts
and incorporates it into its ruling.
lll.  Conclusion

For the reasons explained above, and up®movoreview, plaintiff's objections
[Doc. 17] will beOVERRULED and the Court wilACCEPT IN WHOLE the R&R

[Doc. 16], which the Court wiladopt and incorporate into italing. Plaintiff's motion

for summary judgmenfDoc. 12] will be DENIED, the Commissioner’s motion for



summary judgment [Doc. 14] will B BRANTED, the decision of the Commissioner will
be AFFIRMED , and this case will b®ISMISSED. An appropriate order will be
entered.

ORDERACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE




