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UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

Defenders of Wildlife, et al.,
Plaintiffs,
Case No. 3:13-cv-698-PLR-CCS

V.

Sally Jewell, Secretary, U.S. Department of
thelnterior, et al.,

N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

The Defenders of Wildlife, Sierra Club, Statewide Organizing for Community
Empowerment, and the Tennessee Clean Water Network broughtdis against the
defendant government agencies for alleged violations of the Endangered SpédcieShAc
plaintiffs contend these agencies have ignored “mounting evidence that high conductivity
wastewater from surface coal mines harms two rare-g®#ected ish species,” and that they
have failed to fulfill their obligations under Section 7 of the Endangered Speci¢s éasult
on the effects okuch wastewaterdischargeto ensureit does not jeopardize the continued
existence of these fish speciedamaye critical habitat. The defendants have moved to dismiss
the plaintiffs’ complainunder Federal Rulef Civil Procedure 12(b)(1fpr lack of standing. (R.

80). For the reasons discussed below, the defendants’ motion will be granted in part and denied

in part.
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BACKGROUND

A. Legal Background

i. TheEndangered Species Act

In 1973, finding that “various species of fish, wildlife, and plants in the United States
have been rendered extinct as a consequence of economic growth and developmentaeghtempe
by adequate concern and conservation,” Congress passed the Endangered Speci#8 Act
U.S.C. 88 153let seq. Stated purposes of the Act include providing “a means whereby
ecosystems upon which endangered species and threatened species depend maywha# cons
and providing “a program for the conservation of such endangered species andhebreate
species.” 16 U.S.C. § 1531(b). The Supreme Qmstxplained:

The plain intent of Congress in enacting this statute was to halt and reverse the

trend toward spees extinction, whatever theost . . . [T]he legislative history

undergirding 8 7 reveals an explicit congressional decision to require agencies to
afford first priority to the declared national policy of saving endamngspecies.

The pointed omission of the type of qualifying language previously included in

endangered species legislation reveals a conscious decision by Congress to giv

endangered species priority over the ‘primary missions’ of federal agencies
Tennessee Valley Auth. v. H#I37 U.S.153, 18485 (1978). InTVA v. Hill, the Supreme Court
further noted that “[o]ne would be hard pressed to find a statutory provision whose teens we
any plainer than those in § 7 of the Endangered Species Wctat 174.

Under Section 7(a)(2) of thEndangered Species Act, federal agencies are redquired
consult with the Secretary of the Interior to “insure that any action amélapriunded, or carried
out” by theactingagency “is not likely to jeopardize the continued existence of any endangered
species or threatened species or result in the destruction or adverse modifichtoiical

habitat. 16 U.S.C. 8§ 1536(a)(2). Accordingly, federal agencies are required to votisthie

U.S. Fish and Wildlife Service whenever their actions “mayc#ffeésted species or critical



habitat for those species. 50 C.F.R. § 402.14(a). On the other hand, the consultation
requirement is excused if the acting agency and the Fish and Wildlife&eonclude that the
proposed action “is not likely to advehgaffect listed species or critical habitat.” 50 C.F.R.
402.13(a).

An action will “jeopadize the continued existence” of a species if it “reasonably would
be expected, directly or indirectly, to reduce appreciably the likelihood of bosuthiral anl
recovey of a listed species in the wild by reducing the reproduction, numbers, or distribution of
that species.” 50 C.F.R. 8 402.02. An action will result in the “destruction or adverse
modification” of critical habitat if it results in “a direct ondirect alteration that appreciably
diminishes the value of critical habitat for both the survival and recovery of & diséeies.”ld.

In performing the required consultation, the Fish and Wildlife Serara® the acting
agencymust “use the best scientific and commercial data available” to evaluate & whphe
proposed action on listed species or critical habéat the Fish and Wildlife Service must
provide its “biological opinion” on whether, as a result of thoggacts, the action will result in
jeopardy or adverse modification. 16 U.S.C. 88 1536(a)(2) & (b)(3); 50 C.F.R. § 402.14(g). If
the Fish and Wildlife service concludes that the proposed action is likely to Jexmpaine
continued existence of a listegecies othe destruction of critical habitat, it “shall suggest those
reasonable and prudent alternatives” that it believes would avoid such a resihS.C6 §
1536(b)(3). If, on the other hand, the Fish and Wildlife service concludes that tleesqumop
action is not likely to result in jeopardy thre destruction of critical habitat, it “shall provide” the
acting agency with a written statement setting forth: (1) the impact of incidental takiting o
species; (2) “reasonable and prudent measuresnecessary or appropriate to minimize such

impact;” and (3) the terms and conditions the acting agency must comply with to implement



those “reasonable and prudent measures.” 16 U.S.C. § 1536(0){®%).witten statement is
known as an ‘ficidentalTakeStatemerit or “ITS.”

The Fish and Wildlife Servigeas well as the acting agendyaveongoing dues to
ensure against jeopardy or adverse modification. Both parties are indeperadgigifyyed to
reinitiate formal consudttion if: (1) the amount orxéent of the taking specified in the ITS is
exceeded; (2hew infamation revealshatthe actionrmay affect listed species or critical habitat
in a maner or to an extent not previously considered; (3) the action is subsequently modified
such that it causes an effect to the listed species or critical habitat that wassmd¢real in the
biological opinion; or (4) a new species is listed or critical habitat is designatethalyabe
affected by the identified action. 50 C.F.R. § 402.16.

The Endangeredp@cies Act also includes a citizenit provision, the “obvious purpose”
of which is to “encourage enforcement [of the Endangered Species Act] lalled ‘private
attorneys general.”Bennett v. Speab20 US. 154, 155 (1997). Title 16 U.S.C. 8§ 154Q(gn)
provides:

Except as provided in paragraph (2) of this subsection any person may commence

a civil suit on his own behalf (A) to enjoin any person, including the United

States and any other governmental instrumentality or agency (to the extent

permited by the eleventh amendment to the Constitution), who is alleged to be in

violation of any provision of this chapter or regulation issued under the authority
thereof.
The sole jurisdictional limitation tohe Endangered Species Agtcitizensuit provisionis a
requirement that litigants provide written notice of a violation to the Secretdng dfiterior and

any alleged violators at least 60 days prior to commencing their dctidé U.S.C. §

1540(9)(2)(A).

! The plaintiffs satisfied this requirement by letter to the defendants dateary@9, 2013.3eeR. 1-1, plaintiffs
notice letter, Page ID 241).
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ii. The Surface Mining Control and Reclamation Act

The Surface Mining Control and Reclamation Act of 1977 (“SMCRA”) establishes “a
nationwide program to protect society and the environment from the adverds effsarface
coal mining operations.” 30 U.S.C. § 1202(a). To do so, SMCétains a permit system that
requires mine operators to submit specific information concerning the environmental
consequences of a proposed mining operation and a plan for reclaiming the affedsed3a
U.S.C. 8§ 1254.264. SMCRA also contains certain environmental performance standards that
govern suface mining operations after a permit has been issued and mining has begun. 30
U.S.C. 88126%6. SMCRA is implemented by a Regulatory Authority, which, in the state of
Tennessee, is the Office of Su#aMining, Reclamation and Enforcement (the “OSM”). 30
U.S.C. § 1254; 30 C.F.R. § 942.

SMCRA'’s implementing regulations require the OSM to find, in writing, priossaing
a permit that the proposed mining operation “would not affect the continuettredsof
endangered or threatened @ps or result in the destructimr adverse modification of their
critical habitats, as determined under the Endangered Species Act of 1973.” 30 83.F.R
773.55(j)) and 942.773. SMCRA also prohibits the “taking” of endangered or threatened
species in violation of the Endangered Species Act. 30 C.F.R. § 816.97(b).

SMCRA contains an administrative process through which interested parties may
participate in the permitting decision proceds.party interested in or adversely affected by a
proposed mining permit may file written objections to the application for a permitrv@thdays
of the last publication of the notice of permit application. 30 U.S.C. § 1263(b); 30 C.F.R. 88§
773.6(b) and 942.773The interestegharty may then request a hearing within 30 days after they

are notified of the OSM'’s final decision on the permit application. 30 U.S.C. § 1288(c)



C.F.R. 88 775.1And 942.775. Judicial review under SMCRA is only available to persons who
have partigoated in the administrative proceedings as an objector. 30 U.S.C. § 1264.

When Congress passed SMCRA, it included language broadly stating that “[n]iothing
this chapter shall be construed as superseding, amending, modifying,ealingp . . the
National Environmental Policy Act of 1969 . . . or any of the following Acts or with anyawule
regulation promulgated thereunder, including, but not limitgdamong others, the Clean Air
Act, the Fish and Wildlife Coordination Adhe Federal Water Polion Control Act “or any
other Federal laws relating to the preservation of water quality.” 30 U.S.C. § 1292(a

B. Factual and Procedural Background

The plaintiffs challenge th®SM's issuance of SMCRA permits for two coal mines
Zeb Mountain Mine No. 7 anBavis Creek Mine Area-5based on the defendants’ alleged
failure to adequately consider how wastewater discharges from the min&s impact the
Cumberland darter and blackside dace, fisb species protected by the Endangered Species
Act. According tothe plaintiffs, the OSM issued these mining permithout completing site
specific and speciespecific Endangered Species Act consultations with the U.S. Fish and
Wildlife Service. The OSM has allegedly relied on a 1996 Biological Opinion to excase it
failure to consult with the Fish and Wildlife Service. However, according to thetifita
reliance on the 1996 Biological Opinido satisfy its Endangered Spexiéct consultation
obligationis unreasonableecause the 1996 Opinion does not anatiieeblacksidedace, the
Cumberlanddarter, the impacts of coal miningastewatedischarges, or these specific mines in
Tennessee. Moreover, the plaintiffs contéd8M has unlawfully failed to consult on dace
conservation guidelines or reinitiate consultation on the SMCRA permits and 1996 Opinion in

light of the 2011 listing of the darter, new scientific information regarding theftlaeffiect of



high-conductivity wastewater on these fish, and evidence that mining wastdveat decimated
or extirpated populations of the dace and darter.

The plaintiffs filed their eightount complaint on May 16, 2018 the United States
District Court for the Middle District of Tennessee. (R. 1). The caseatasttansferred to this
Court. (R. 58). On May 1, 2014, the defendants filed a motion to dismiss for lack of
jurisdiction. (R. 81). The motion has be#mroughly briefed, and ispresentlyripe for
adjudication.

STANDARD OF REVIEW

When a defendant challenges subjeetiter jurisdiction under Federal Rule of Civil
Procedure 12(b)(1), the plaintiff bears the burden of proving that the court has junsdicti
MadisonHughes v. Shalale80 F.3d 1121, 1130 (6th Cir. 1996). A Rule 12(b)(1) motion may
challenge the sufficiency of the complaint itséff what is known as a facial attack, or it may
challenge the factual existence of subj@eéttter jurisdiction, which is known as a factual attack.
United States v. Ritchid5 F.3d 592, 598&th Cir. 1994). In ruling on a facial attack, the court
accepts as true the allegations of the complaint and construes them in a ligravogilé to
the plaintiff. DLX v. Kentucky381 F.3d 511, 516 (6th. Cir. 2004). On the other hand, when
facedwith a factual attack, the court does not presume that the complaint’s allegagange
and may resolve factual disputes when necesddaglison-Hughes v. Shalgl80 F.3d at 1130.

DISCUSSION

A. Jurigdictional Challenge
The plaintiffs contendthey havestanding to sue the Office of Surface Mining and
Reclamation under the Endangered Species Act’'s ciiménprovision, 16 U.S.C. § 1540(Q),

and they havestanding to sue the U.S. Fish and Wildlife Service under the Administrative



Procedure Act, 5 U.S.C. §§ 7062 The defendantsrgue to the contrarythat SMCRA’s
judicial reviewprovisions are exclusivand preempt any avenue for judicial review under the
Endangered Species Aat Administrative Procedure ActAccording to the defendants, because
the plaintiffs did notexhaustSMCRA'’s administrativereview process by participating ithe
administrative proceedings regarding the Zeb Mountain and Davis Creek pasnubgectcs,

this Courtlacksjurisdiction to entertain their complaint.

As aninitial matter, Shawnee Coal Co. v. Andrus61 F.2d 1083 (6th Cir. 1981), and
Southern Ohio Coal Co. v. Office of Surface Minia@ F.3d 14186th Cir. 1994)cited by the
defendants to suppditie proposition that the Court must dismiss cases wherdifflahave not
exhauste®MCRA'’s administrative remedieareinapplicable Inthose caseshe Sixth Circuit
held that a district court lacks jurisdiction to grant injunctive relief to mine opsratoofailed
to exhaust their administrative remediesdar SMCRAprior to bringing suit Importantly,
however, neither of those cases involved independent causes of action arising outside of
SMCRA,; instead, they involved mining operators challenging violation and icessaters they
received pursuant to SBRA. Consequentlythey areinapplicable.

No provision in SMCRA expressly supersedes or preempts judicial review under the
Endangered Species Act or requires plaintiffdirst pursue theifendangered Species Aot
Administrative Procedure Adiaims trough SMCRAs administrativereview process In fact,
Congress specifically provided that nothing in SMCRA shall be construed as superseding
amending, or repealing a number of federal environmental laws, inclindihget limited to the

National Environmental Policy Act of 1969, the Federal Water Pollution Control “Aitter

2 Challenges to the Fish and Wildlife Service’s “maladministratiorEmdangered Species ABection 7 canot be
pled asEndangered Species Acitizen suits, but must be asserted as claims under the AdminestPabcedure
Act, which establishes a remedy for agency action or inaction not aseemviewable by statute. 5 U.S.C. 88-701
06; see also Benneit Spear520 U.S. 154, 174.



Federal laws relating to preservation of water quality,” the Clean Air &ud,the Fish and
Wildlife Coordination Act of 1934. 30 U.S.C. § 1292(a).

The defendants’ argument isased on their belief that SMCRA’s judicial review
provision repeals the rielangered Species Act's citizenit provision by implication. But
“[r]epeals by implication are not favored in the law and are permitted only whearlike @&nd
later statutes are irreconcilatileBeckert v. Our Lady of Angels Apartments,,la82 F.3d 601,
606 (6th Cir. 1999)see also Tennessee Valley Auth. v., 87 U.S. 153, 189 (1978) (“To find
a repeal of the Endangered Species Act under these circumstances wouldsuwrelgnce to
the cardinal rule that repeals by implication are not favored.”) (internal guatnd
punctuation omitted). I@VA v. Hill the Supreme Court explained tHgn practical terms, this
‘cardinal rule’ means that ‘[ijn absence of sonfigmative showing of an intention to repeal, the
only permissible justification for a repeal by implication is when the earlier andcstatates are
irreconcilable.” Tennessee Valley Auth. v. Hdl37 U.S. at 190.

The judicial reviewprovisionsof the Endangered Species Act and SMCRA are not
irreconcilable. The fact thgdicial review of the Office of Surface Mining and Reclamation’s
permitting decisions is available under SMCRA does not bar review of the ®fticaipliance
with other federal lawsDine Citizens Against Ruining Our Environment v. KI€n6 F. Supp.
2d 1198, 1205 (D. Go. 2009) ¢iting Ohio River Valley Envtl. Coalition, Inc. v. Kempthorne
473 F.3d 94, 10001 (4th Cir. 2006)). That is to say, where an independent federdkstatu
provides for judicial review of the Office of Surface Mining and Reclamati@cisons, a
plaintiff may choose between proceeding under SMCRA’s administrativemgvrigvisions or

filling a lawsuit under the applicable, independent federal statute.



This conclusions consistent witlprevious decisionby this Court and the Sixth Circuit.
In Save Our Cumberland Mountains v. Nort@87 F.Supp.2d 1042 (E.D. Tenn. 2008 same
plaintiffs asin the present action sought relief under the National Enwiesrtal Policy Act from
the OSM’s decisionto issue a permit to Robert Clear Coal Corporatawrmining operations at
Zeb Mountain. Robert Clear Coal intervened in the action and argued that theackad |
subjectmatter jurisdiction over the plaintiffs’ claims because they failed to exhaust the
administrative remedies under SMCRAd. at 1047 n.2. Judge Ylan rejected this argument,
explaining that the “[p]laintiffs’ complaint . . . specifically alleges vimas of NEPA, not
SMCRA, and the Court is unaware of any requirement that exhaustion of SMCRAiesrns a
condition precedent to recovery under MEP® Id.

On appeal, the Sixth Circuit did not address the jurisdictional challengeertNeless,
the Sixth Circuit's analysis adhe OSM'’s obligations under NEPA and SMCRA is instructive:

Whatever duties the Surface Mining Control and Reclamation Act imposes on the
Office of Surface Mining, it does not suspend the agency's independent
obligations under the National Environmental Policy Act. To the contrary, in
enacting the Surface Mining Control Act, Congress disclaimed any interest
modifying the Ntional Environmental Policy ActSee30 U.S.C. § 1292(a)
(“Nothing in this Act shall be construed as superseding, amending, modifying, or
repealing the . . . National Environmental Policy Act of 1969 (42 U.S.C. 8§ 4321
47) . ..."); 30 U.S.C. 8§ 1292(I§)Nothing in this chapter shall affect in any way
the authority of the Secretary [of the Department of the Interior] ... under other
provisions of law to include in any . . . permit . . . such conditions as may be
appropriate to regulate surface coal minargl reclamation operations . . . .").
While the one statute (the Mining Act) may well channel and control the dgency
authority to grant a mining license, . the other statuteNEPA] independently
requires federal agencies to study, evaluate and sdisalternatives to the
proposed mining plan . . . .

% The defendants in the present case contend that Judge Varlan did not decidé if failure to exhaust SMCRA’s
administrative remedies deprived the court of jurisdiction because thiesphaad agreed that the court had
jurisdiction under theAdministrative Procedure Adb consider the plaintiffs’ NEPA claims. 297 F.Supp.2d at
1046. While it appears from the opinion that at least some of the pagtesd on the jurisdictional issue, it is also
clear that Robert CleaCoal challenged subjeatatter jurisdiction based on the plaintiffs’ failure to exhaust their
administrative remedies. Accordingly, it appears that resolutioneojutfisdictional challenge was necessary to
ruling on the plaintif's motion for a prelimary injunction. RegardlessJudge Varlan’s analysis serves as
persuasive authorifyputit is not binding on this Court, so-ttepth analyis of whether it is dictés unnecessary.
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Save Our Cumberland Mountains v. KempthodE8 F.3d 334, 343 (6th Cir. 2006%imilarly,
in the present casevhile SMCRA may channel and control the OSM'’s authority to grant
mining license and prade an avenue for administrative review of sughdecision, the
Endangered Species Act independently obligates agencies to complsfeesife and species
specific consultationwith the Fish and Wildlife Service before issuing mining permits.

In 2005,these plaintiffs filed a second suit against the federal defendeni&ennessee
Clean Water Network v. Nortpthe plaintiffs asserted claims under both NEPA and SMCRA
relating totwo revisions (titled “Revision 1” and “Revision 3”) ®MCRA permit #3154 for
surface coal mining at Zeb Mountain. Case No. -€85214, 2005 WL 2464675 (E.D. Tenn.
Oct. 4, 2005).The plaintiffs assertefifteen counts under NEPA and one count under SMCRA.
Id. at *1.

Count Xl of the plaintiffs’ Tennessee Clean Veéatcomplaint asserted a NEPA
challenge to Revision; however, shortlyeforethe plaintiffs filed their complaint, they filed a
SMCRA administrative appealsorelating to Revision 11ld. at *2. Becauseéhe plaintiffs were
simultaneously challenging Rision 1 in a SMCRA appeal and before the district court, the
defendants moved to dismiss Count XlIl under Federal Rule of Civil Procedure 12 (lol)(&j).
*3. The defendants argued that the plaintiffs’ administrative appeal renderegktiey action
nonfinal for Administrative Procedure Agbturposes. fie plaintiffs initially representedhat
they would voluntarily dismiss Count Xldf their complaint, but they never did slal. Instead
the plaintiffs eventually dismissed the SMCRA administrativpeal andclaimed that the
approval of Revision 1 wakereforea final agency action reviewable by the district coud.

In response to this “maneuvering of the record” that the coewed asan “attempt to short

11



circuit the ‘record review' standardf NEPA cases,” Judge Varlan granted the defendants’
motion, and dismissed Count XllI of the complaint without prejudikcke.

Judge Varlan’s holding imfennessee Clean Watdoes not support thdefendants’
blanket assertionthat plaintiffs are jurisdictionally barred from ever asserting-88MCRA
claims arising under thEndangered Species Aahd theAdministrative Procedure Adt they
do not first raise those ¢has in a SMCRA permit appeallennessee Clean Waisr indead, a
contextspecific holding based on the plaintifispparent attempt to simultaneously litigdteir
objections tdRevision 1 in two separate for&y initiating a SMCRA administrative appeal, the
plaintiffs rendered the agency decision #imal for the purposes okdministrative Procedure
Act review and deprivedthe court of jurisdiction to considghat challenge Id. Had the
plaintiffs not initiated the SMCRA appeal for Revision 1, there would have been adeaty
action regarding Revisiod, and the plaintiffspresumablycould have proceededith their
challengein the district court. This reading is supported by the fact that the plaiftiffideen
other NEPA claimgsrelating to SMCRA Revision,3vere not at issue in the defendants'tiah
motion to dismiss. In fact, the parties iTennessee Clean Watagreed that the court had
jurisdiction to review the plaintiffs other NEPA claimsglating to Revision 3under the
Administrative Procedure Acbstensiblybecause the plaintgfhad rever initiated a SMCRA
appealith respect to Revision. 3d. at *8.

Later inTennessee Clean Watéhe plaintiffs filed a motion to amend their complaint.
Tennessee Clean Water Network v. Kemptho2086 WL 3007367 (E.D. Tenn. 2006). The
plaintiffs’ proposed amended complaiatided new SMCRA claims againgte OSM and
National Coal Companyld. at *1. The defendants opposed the motion to amessgrtinghat

the amendments were futile because they would not survive a motion to didchissudge
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Varlan agreed with the defendants with exgpto the proposed SMCRA claims, whigatedto
OSM notices of violation andessation ordeydecause challenges to SMCRA enforcement
orders must proceed through the SMCRA enforcement appeals protesst *3 (citing
Southern Ohio Coalk0 F.3d 1318).

This holding is not inconsistent with the conclusion that the plaintiffs may asders cla
arising under the Endangered Species Act and the Administrative Proceduréh®cit viirst
exhausting SMCRA administrative review process.The plaintiffs do not contest that
challenges to SMCRA enforcement orders must first proceed through SMGRAnistrative
appeals procesdt simplydoes not mean that challenges arising under other federal staketes, |
the Endangered Species Act, must also proceed through SMCRA.

In conclusion, the plaintiffs have not asserted a claim under any provision of SMCRA.
The plaintiffs brought this lawsuit under the Endangered Species Act’s estiteprovision and
the Administrative Procedure Act. The defendants have presented no controlling authority
support their assertion that SMCRA's judicial review provisiare exclusive and preempt or
implicitly repeal the Endangered Species Act and Administrative Prozédt's judicial review
provisions.

B. Articlelll Standing

The defendants argue that the plaintiffs do not have standing to asselaithe in
Counts V, VI, VII, and VIII. Count V assertxlaims relating tothe defendants’ continuing
reliance on the 1996 Biological Opinion with respect to federally authorized swdat mining
and reclamation under SMCRA ifennessee Count VI alleges violations dhe Endangered
Species Acffor the defendants’ failuréo requesthat the OSM reinitiate formal consultiain

with respect to the effects of its SMCRA regulations in Tennessee on EndaSgeméds Act
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listed species or critical habitat under the 1996 Biological Opinion a8d Qount VII alleges
violations of the Endangered Species Act for failingetasurethat the 2009 Guidelines for the
Development of Protection and Enhancement Plans for the BlacksidedDaseot jeopardize
the continued existence of the blackside dace. Finally, Count VIII alleges thenHisMildlife
Service is in violation of the Adinistrative Procedure Act for failing to develop speapscific
measures to minimize anticipated incidental take of the Cumberland darter.

Article 1l of the Constitution limits federal courtjurisdiction to “cases” and
“controversies. Genesis Hedlhcare Corp. v. SymczyR33 S. Ct. 1523, 1528 (2013)it{ng
Valley Forge Christian College v. Americans United for Separation of Church and State, Inc.
454 U.S. 464, 471 (1982)). To invoke fedecalurt jurisdiction, a plaintiff mushave a
“personal stake” in the outcome of the case. (citing Summers v. Earth Island Institutgs5
U.S. 488, 493 (2009)). This standing requirement enshatthe federal courts only adjudicate
actual and concrete disputes that have direct consequences on tise |gartfeplaintiff has the
burden of proving he has standinBaimlerChrysler Corp. v. Cund47 U.S. 332, 342 (2006).
To do so, glaintiff must demonstrate three elements:

First, the plaintiff must have suffered an ‘injury in faetan invasion of degally

protected interest which is (a) concrete and particularized, and (b) ‘actual or

imminent, not conjectural’ or ‘hypothetical.” Second, there must be a causal
connection between the injury and the conduct complainedtod injury has to

be fairly traceable to the challenged action of the defendant, and not the result of

some third party not before the court. Third, it must be ‘likely’ as opposed to

merely ‘speculative,’ that the injury will be redressed by a favorable decisio
Lujan v. Defendex of Wildlife 504 U.S. 555, 5661 (1992) (internal citations and punctuation
omitted). Injury to aesthetic interests is sufficient to confer standsngrra Club v. Morton405

U.S. 727, 735 (1972), and a “person who has been accorded a procedural pgbtect his

concrete interest can assert that right without meeting all the normal stahalaredressability
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and immediacy.”Klein v. United States Dep’t of Enerd3014 WL 2109368, at *3 (6th Cir. May
21, 2014);see also Massachusetts v. EF9 U.S. 497, 51718 (2007) (“When a litigant is
vested with a procedural right, that litigant has standing if there is some possitalitthe
requested relief will prompt the injuigausing party to reconsider the decision that allegedly
harmed the litigat.”). Finally,to establish a concrete injuyae plaintiffs must show that actual,
site-specific activities are diminishing or threatggmto diminish their members’ enjoymeot a
particular areaCtr. for Biological Diversity v. Lueckefi17 F.3d 532, 537 (6th Cir. 2005).

Counts V through Vllido not assert actual, sigpecific activities that are diminishing or
threatening to diminish the plaintiffeidembers’ enjoyment of a particular area. Instead, they are
broad, facial, policybased challenges to the defendants’ general reliance on the 1996 Biological
Opinion and ITS,the Dace Guidelines, and the absenceGfmberland darter Guidelines
throughouthe state of Tennessee.

The plaintiffs’ response in opposition to the defendants’ matodismiss attempts to
recast Counts V through VIl as-applied challenges to injuries suffered as a result of mining at
Zeb Mountain and Davis Creek. The texttbe amended complaint belies their argument.
Counts V and Vlspecifically challengethe defendants’ actions throughout the state of
Tennessee(R. 37, Page ID 240, 2)21f they were asapplied challenges to the injuries alleged
to have resulted from mining at Zeb Mountain and Davis Creek, they would be redundant to the
claims asserted in Counts | through IV. Counts VIl and VIl are likewisergé challenges not
limited to a sitespecific injury. They object to the general absence of Cumberlandr dar
guidelines (Count VIIl) and the OSM and Fish and Wildlife Service’s gémeliance on the
dace guidelines despite those guidelines allegedly ignoring the “bestifsciand commercial

data available.” (Count VII)(R. 37, Page ID 242-43).
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Becausethe plaintiffs do not allege sHgpecific injuries with respect to their claims in
Counts V through VIII, they have failed to establish the “personal stake”sagdsr standing
to assert those claims. The defendants’ motion to dismiss will be gfant€dunts V through
VIII.

C. Mootness

Countsl and Il challenge the mining perm#suedfor Zeb Mountain andurther seek to
compel consultation on that permit. According to the defendahése claims are moot.
National Coal, LLC, the permittee atlZ&ountain, ceased mining under the permit in October
2012. The permit has since expired, and a consent decree has been enteredrateacaspa
requiring the mine operator at Zeb Mountain to cease mining and thereatier fiefm surface
mining in Tenessee altogetheiSierra Club v. National Coal, LLGOCase Nos.: 3:2CV-515,
3:11-CV-516, and 3:11CV-527. Accordingly, no permittee has a right to extract coal at Zeb
Mountain. Finally, the defendants note, “the mine has been mostly reclaimed aeadquatity
is expected to improve going forward.” (R. 82, Page ID 592).

The casa or controverges requirementdiscussed above is continuous throughout all
stages of review, not just at the time the complaint was fiktzonans for Official English v.
Arizong 520 U.S. 43, 67 (1997) (citinBreiser v. Newkirk422 U.S. 395, 401 (1975)). If
circumstances change after a plaintiff files a complaint to deprive thdifblaina “personal
stake in the outcome of the lawsuit,” the action must be dismissed as Gmusis Healthcare
v. Symczykl133 S. Ct. at 1528The test for mootness is whether the relief sought would, if
granted, make a difference to the legal interests of the partMsPherson v. Michigan High

School Athletic Ass’n, Inc119 F.3d 453, 458 (6th Cir. 1997).
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The defendants contend that a judgment in favor of the plaintiffs, vacatingethe
Mountain permit and orderinghe OSM to consult with the Fish and Wildlife Service would
sene little purpose given that the mining at issue pasmanently ceased. Naturally, the
plaintiffs disagree. Thewote thatthe OSM retainsjurisdiction over the Zeb Mountain mine
until reclamation is completeevegetation has been established for five yaas the final bond
has been release®0 U.SC. 88 1258, 1259(b) & 1265(b)(20)(A); 53 Fed Reg. 44,356 (Nov. 2,
1988). Until the final bond releaséhe OSM retains the duty and power to inspect operations at
Zeb Mountain, andhe OSM may require reasonable revisions to the permit, including the
reclamation plan, or issue an enforcement order at any time. 30 C.F.R. 88 842.11(b)(2),& (c)
774.10(b), 774.11(b), and 774.13. Accordingly, upon consultation with the Fish and Wildlife
Service,the OSM could impose measures revising the reclamationtplaaduce posmining,
high-conductivity wastewater discharges. The relief sought could, therefake, andifference
in the legal interests of the parties. Counts | and Il are not moot.

CONCLUSION

For the above stated reasons, plentiffs’ motion fa leave to file a sureply [R. 95]is
Granted; the plaintiffs’ motion to strikgR. 95] is Denied as Moot. Thedefendantsmotion to
dismiss [R. 81] isGranted in Part and Denied in Part. The motion isGranted with respect to
CountsV, VI, VII, and VIII; those counts are dismissed. The motion to dismBeriged with
respect taCountsl, I, 111, and IV.

IT ISSO ORDERED.

Cﬁ/@?ﬁ o
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