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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

JONHOWARD ROWLAND )

Raintiff, ))
V. g No0.3:13-CV-702-PLR-HBG
THE STRAYER UNIVERSITY CORP., ))

Defendant. ))

MEMORANDUM AND ORDER

This case is before the undersigned purst@m@B U.S.C. § 636, the Rules of this Court,
and Standing Order 13-02.

Now before the Court is a Motion to QhaBefendant’'s Subpoenas Seeking Plaintiff's
Employment Files from Six (6) d¢tlaintiff’'s Previous Employers [@c. 29]. This motion is fully
briefed [see Docs. 31, 33], and the partieseaped before the undersigned on December 16,
2014, to address the motion. The Court finds tih@tMotion to Quash is ripe for adjudication,
and for the reasons stated herein, it wil®GRANTED. The Defendant will be permitted to

reissue a number of the subpoenas, afthugiag the scope of ¢hrequested production.

BACKGROUND

The Plaintiff alleges that he was termethtoy the Defendant, his employer, because of
his age and/or his sex in 2013. Plaintiff alsogdkeslander. The Defendant notified the Plaintiff
that it intended to serve subpoenas on six (6) diftezenployers that Plaintiff worked for before
he was hired by the Defendaimcluding: the University oMemphis (student worker, 1993-

1996); Ideal Chemical (intern, 1997); Brother@aration (temporary worker, 1997-1998); Mark
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VII Transportation (supervisp 1998-2002); Union PlanteBank (manager, 2002-2005); and
Kavland (consultant, 2005-2006). Following thien§ of the Motion to Quash, the Defendant
proposed a subpoena to a seventh employer, Gffsth employed Plaintiff from approximately
2006 to 20009.
All the subpoenas seek identical inf@ton from each of these employers:
All employment related documenasid records, including but not
limited to, the entire personndile for Jon Howard Rowland
including records held by humaresources, managers and/or
supervisors related to his hiringayroll record, counseling,
discipline, demotions, promotions, attendance, timecards, vacation
and leave requests, and separation from employment. Records
containing personal identifying finaial information (i.e. direct
deposit and bank accounts, etc.) and medical records need not be
produced.

[See Doc. 30-1 at 4.

1. POSITIONSOF THE PARTIES

The Plaintiff argues that the informati@ought by the Defendant is overly broad and
unduly burdensome. The Plaintiff argues ttia information requésd by the subpoenas is
limitless. He maintains that the information soughhot related to theubject matter of this
litigation, nor is it reasonably calculated teatl to the discovery ofdmissible evidence.
Plaintiff contends that he has standing to mtmvquash the subpoenas because he has a personal
privacy interest in the information sought by thubpoenas. The Plaintiff maintains that the
subpoenas constitute a “fishing expedition” and, ttathe extent the Defendant seeks relevant,
discoverable information, such information coblklobtained through lesgiinsive means, such

as interrogatories and tiaintiff's deposition.



The Defendant responds that the informasionght through the subpues is relevant to:
(1) Plaintiff's alleged economic damages; (2}igation of damages; and (3) Defendant’s after-
acquired evidence defense. [Doc. 31]. The Badmt maintains that Rule 26 provides for broad
discovery in employment discrimation cases. It argues thaé ttmployment records that pre-
date Plaintiff's employment witthe Defendant are relevant to th&se to determine what skills
and training he obtained at those positions faod such skills could have aided in mitigating
damages. The Defendant also alleges géwneitzat the subpoenaerkcords could contain
information about whether PHiff misrepresented his worlexperience and education.
Defendant argues that it should be awardedoresse attorney’s feeand costs incurred in

responding to Plaintiff's motion.

1. ANALYSIS

Pursuant to Rule 26 of the Federal Rules of Civil ProcedueeCturt may, for good
cause shown, limit or forbid discovery in ordéw protect a party or person from annoyance,
embarrassment, oppression, or undue burderpanse.” Fed. R. Civ. P. 26(c)(1).

Similarly, the Court is required under Rule 45tté Federal Rules of Civil Procedure to
guash a subpoena that “subjegtperson to an undue burden.” FBd.Civ. P. 45(d)(3). “Rule
45 does not list irrelevance or abecadth as reasons for quasha subpoena. Courts, however,
have held that the scepf discovery under a subpoena is #ame as the scope of discovery

under Rule 26.” Barrington v. Mortgage IThc., 2007 WL 4370647 at *3 (S.D. Fl. Dec. 10,

2007).
“A party generally lacks standing to seekdoash a subpoena issued to a nonparty.”

Hendricks v. Total Quality Logistics, LL@275 F.R.D. 251, 253 n. 1 (S.D. Ohio 2011) (citing




Hackmann v. Auto Owners Ins. Co., 2009 880314, at *1 (S.D. Ohio Feb. 6, 2009)). “But a

party has a right to object tosaibpoena if he/she has a claimpoivilege with respect to the
materials being sought by the subpoena.” More specifically, “a noparty to the subpoena]]
has standing to challenge the subpoenaisgekis employment records as he possesses a

personal right to the information containedsinch employment records.” Valentine v. Remke

Markets Inc., No. 1:10-CV-922, 2012 WL 893880*htn.1 (S.D. Ohio Mar. 15, 2012); see also

Blotzer v. L-3 Commc’ns Corp., 287 F.R.D. 507, 509 Ariz. 2012) (“[CJourts have repeatedly

found that an individual possessa personal right with resgeto information contained in
employment records and, thus, hasding to challenge such a subpoena.”)

As an initial matter, the Court finds that the Plaintiff has a privacy interest and personal
right in the subpoenas that tliefendant proposes to serve on his former employers. The
Defendant offered little objection ahis issue. Given the Plaiffis interest in the materials
sought, the Court finds that Plaiifthas standing to object to tisetbpoenas, despite the fact that
they are proposed for service on non-parties

The Court next finds that the subpoenas girtburrent form are overly-broad — both in
their temporal scope and in theeadth of information sought.

The Defendant appears to have reachedséime conclusion. Despite the subpoenas
stating that the Defendant sought, “All employmestated documents and records, including but
not limited to, the entire personnel file for [Pkii,]” counsel for the Defendant stated at the
hearing that it was really intested in obtaining informationbaut the Plaintiff's job duties and
responsibilities, the position held, and the ogafor leaving. Additionally, Defendant argued
that it should be provided any training documseftom former employers, because Defendant

maintains that Plaintiff was terminated for anrag deficiency. Thus, the Court finds that while



Defendant initially sought essentially everyrgmnel document related to Plaintiff and his
tenure at previous employers, Dedant now concedes that thejaray of those documents are
irrelevant.

At the hearing, the Defendant agreed to asdyie subpoenas to the Plaintiff's three most
recent employers, which Defendant indicated wiglark VII, Union Planters, and Kavland.
Defendant, thereby, implicitly conceded that teeords from the Plaintiff's earlier employers
were irrelevant. In the course of the hearihgyas established thatdhPlaintiff’s last three
employers were actually Union Planters Bank (manager, 2002-2005); Kavland (consultant, 2005-
2006); and CTSI (2006 to 2009).

Having found that the subpoenaare overly broad and thdhey seek irrelevant
information, the Court turns to fashioning limitais that will comport with Rule 26 and Rule 45
of the Federal Rules of Civil Bcedure. The Defendant may\sesubpoenas asking specifically
for documents stating the position held by the rieii&j the duties and responsibilities of that
position, and the training Plaintiff received dgihis tenure with thagamployer. The subpoena
may also request production of separation doctsnehthey exist. The Defendant shall not
include expander language sucH'asy and all” or “including bunot limited to” that may lead
the recipient of the subpoenapgmduce documents that exceed shepe ordered by this Court.
The Court acknowledges that the Plaintiff has agreed to produce information regarding his job
duties and responsibilities, butettCourt finds, consistent with the Defendant’s position at the
hearing, that it is appropriate to permit the Defenda attempt to obtain this information from a
third-party source.

The Court finds that the temporal scope for the production should be limited to the

Plaintiff's last three employs — that is, Union PlanteBank (2002-2005), Kavland (2005-



2006), and CTSI (2006 to 2009Plaintiff alleges that he was terminated on June 20, 2013.
[Doc. 1 at 1 36]. In this case, the Court carfirat that employment records that predate this
termination date by more than eleven years ratevant or discoverable. Accordingly, the
subpoenas may only request documentation framtliree employers lisfleabove, starting in
2002.

Finally, the Court finds that geiests for attorneys’ fees and/or expenses with regard to
this issue are not well-taken. Both sidé@gjated this issue in good faith, and under the

circumstances, the Court finds an awaréeels and/or expenses is not appropriate.

V. CONCLUSION
Based upon the foregoing, the Plaintiff's Motion to Quf3bc. 29] is well-taken, in
part, and it iISSRANTED, as follows:

1. The seven (7) subpoenas proposed for service on Plaintiff's previous employers by the
Defendant arUASHED.

2. The Defendant is grantddave to serve subpoenas on the following employers: Union
Planters Bank, Kavland, and CTSI.

3. These subpoenas may order: production of documents stating the position held by the
Plaintiff; production of documents statingetlluties and responsibilities of the position
held by the Plaintiff, production of documents stating the training Plaintiff received
during his tenure with thamployer; and production of separation documents.

IT 1SSO ORDERED.

ENTER:
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