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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

MELINDA MERRITT and )
BENJAMIN OLIVAS )
)
Plaintiffs, )
) No.: 3:14v-19PLR-HBG
V. )
)
MOUNTAIN LAUREL CHALETS, INC,, )
RSC PROPERTIES GENERAL PARTNERSHIB,
And PROGRESSIVE EMPLOYER )
MANAGEMENT COMPANY I, INC., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiffs Merritt and Olivahavefiled a complaint against Defendari¥lountain Laurel
Chalets, Inc. (“Mountain Laurel”’), RSC Properties General Partnership (“RSGind
Progressive Employer Management Co. Il, Inc. (“PEMCOQ”) allegimproper business
practices and retaliatory firingn violation of the False Claims A{tFCA”), the Tennessee
Public Protection Act, the Tennessee Lawful Employment Act, and Tennesseemdawn
Plaintiff Olivas has also filed a claim against Defendants alleging violation dfahelabor
Standards Act

Pending before the Court abefendantsmotions to dismissor failure to sate a claim

filed against each laintiff. [D. 16; D. 18] Defendantspresent tw theories to support their
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motions to dismissFirst, PEMCO and RSGrgue that they we notjoint employers with
Mountain Laurel Plaintiffs respond by arguing that PEMCO, via its paychecks and separation
notices to Plaintiffs, exercised an “indicia of control” over thdimey alsocontend that RSC
wasa joint employebecaus@art of their payrfom the latterderived from their services to RSC
owned propertieand that discovery should commence so as to determine the degree to which
Mountain Laurel and RSC may be a single entity. Defendants ragly; alia, that Plaintiffs’
Third Amended Complaint asserts mere threadbare legal conclugiahsinder the “economic
reality test” of joint employment, PEMCO and RSC are not joint employers withntdiou
Laurel andthat Plaintiffs have not taken any steps towagdidamaction under the FCA.
Defendants nexargue that Plaintiffs have not sufficiently asserted that they engaged i
activity protected by the FCAnN reply to Plaintiff's contrary reassertigri3efendantstatethat
Plaintiffs have failed to satisfy the thrpeong Yuhasz test and, accordingly, have not shown

that these actions amount to activity protected under the FCA.

|. Background

Plaintiff Merritt was employed by Mountain Laurel beginning on December 10, 2004,
and at the time of hetermination on October 25, 2013eld the title of “Head of
Housekeeping/Assistant SupervisdiR. 64at § 12]Plaintiff Olivas joined Mountain Laurel on
August 15, 2012.1¢l. at 1 10] When he was terminated on October 24, 2013, he was employed as
“Supervisor of Maintenace,Housekeeping and Laundrylt] at § 11]

At some point in the 2013/ountain Laurel agreed with PEMCO to “lease back” some

of its employees|id. at § 16]As a result, Plaintiffs received pay checks which included both

! Yuhasz v. Brush Wellman, In841 F.3d 559 (6th Cir. 2003)
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Mountain Laures and PEMCCs names|[ld.] Despite this arrangement, Mountain Laurel alone
undertook the datyo-day supervision of Plaintiffsf{ld. at  17]As part of their duties with
Mountain Laurel, which manages and rents chalets for Smoky Mountains vacatiRiagrsffs
were required to service approximately seventeen rental chalets which Mdueiael managed
but RSC owned]ld. at 1 2621] Uniquely, whileMountain Laurel charged all other property
owners for their service®lSC was considered “part oMountain Laurel andhus was not
charged[ld. at 1 21]

Mountain Laurel also employed a woman named Marina Gomez, who worked in its
laundry. [d. at 1 23] Gomez was an undocumented alien and, in order to pay her without alerting
the IRS or ICE of her employmerjid. at 35] Mountain Laurel engaged in a subterfuge
which Thomas Goodwin Mountain Laurel General Managexcquiescedld. at § 27]and
Dorothy Vaden Human Resources Manager for Mountain Laupekticipated.[ld. at  25]
Mountain Laurel, through checks written by Vaden, paid Gomez by preparing chstgeadito
Shadow’s Cleaning, a sole proprietorship which, prior to its 2009 bankrdsglution was
owned by Gomez’'s daughter, Jazmin Prieto Hawks. at 125-26] Another employee of
Mountain Laurel, Corey Hawks, who msarried to Jazmin Prieto Hawlesd holds the title of
“General Manager on Propertgt Mountain Laurelcollectedthese Shadow’s Cleaning checks.
[Id. at T 24]

In August 2012, Merritt discovered Gomez’'s undocumented status and protested her
employment with Mountain Laurellld. at § 28] She then protested to her supervisior
September 2013, after which several of Merritt's coworkers warnedhberer job was in
jeopardy. [d. at T 31]Despitethese warnings, Merritt filed anonymous complaints with the IRS

and ICE regarding @nez’'s employment by Defendant©ne of these agencies subsequently



contacted Moumtin Laurel. |d. at § 36] Shortly after this, in late September 2013, the
management of Bluntain Laurel began tdreat Merritt poorly, becoming cold and difficult
toward her.[Id. at  37]0Olivas for his part,learned of Gomez’s employment ineligibilitg
March 2013 after which he informed Vadehat he would not accept the risks of falsely paying
such an employeéld. at T 30]

Separatly from Gomez’s employment, Plaintiffs claim that several of the properties
managed by Mouain Laurel were laden with moldJjd. at § 38]that some chalets had
mushrooms growing in themandthat one had a bed bug infestatigid. at { 44] Despite
Plaintiffs’ repeated complaints that these conditions were injurious to the guests who rented
these chaletdld. at § 38]Mountain Laurel instructed Merritt to undake merely cosmetic
measures to counteract the mold growththat guests would not suspect the chalet’'s toxic
atmospherdld. at 1 39]JHowever, Merritt refused to participate in cleaning the m@icbperties
because of the health hazard to guests and the ffaudat | 42] In particular, Merritt
complained to Goodwin that a chalet named “High Point” was a health hazar@paddin in
responseinstructed her to superficially clean it to prepmeguests/id. at § 40] She alsdold
the Front Desk Team Leader, Cheryl Ryan, that someone should report Mountain Laueel to t
Health Department; Ryan repeated this to Goodwin or Corey Hakdkat ] 41]

Olivas likewise protestedtelling Mountain Laurelmanagementhat they were “playing
with Russian roulette” by contimg to rent the affected chaletnd thathe believedguess
could become seriously ill frontag/ing in one of them[ld. at 146] Moreover, when heupon
requestidentified the chalets with severe toxic mold infestation, he was told to coméntieg
one of the chalets begse of the significant revenue derived fronjld. at 1 43] Finally, shortly

before his terminationQlivas refused to sign Tennessee Dépant of Labor and Workforce



Development paperwork regarding the termination of a fellow emplpieat § 47]While this
employee was terminated for a DUI arrest and for substance abuse Mswesgain Laurel
wanted him to sign paperwork stating thet employee’s termination was due to addiy [1d.]

Around October 24, 2013, Olivas was discharged, the repsmnded being that he
engaged in prohibited conduct, was insubordinate, and shared confidential inforifhetiany
53] He refused tsign a release which would provide him with two weeks’ severpagqld.]
Approximately one day lateMerritt’'s employment was terminatedd. at 1 54] She was told it
was due to a “violation of company rulesnsubordination,” and she refused to sggrelease in
return for three weekseveranceay. [Id.] PEMCO providedand Goodwin signedPlaintiff's
“Employee SeparatioNotices” [Id. at { 19]

Distina from the above, Olivas avers that, during the first several months of his
employment, he wapaid on an hourly basis and frequently worked more than forty hours per
weekbut, despite this, he was never paid overtiffee at 17 4950] However after accruing a
considerable amount of unpaid overtime, Defendants switched him to salaried enspgei®

avoid paying future overtimeld. at 1 51]

Il. Standard of Review

Defendants have moved for dismissal of Plaintifftird Amended Complaint pursuant
to Federal Rule of Civil Procedure 12@)(alleging that Plaintiff has failed to “state a claim
upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). When determining the saifiofe
the complaint against a motion to dismiss under this Rule, the court must accaptalbkfacts

alleged in the complainBell Atlantic Corp. v. TwombJ\650 U.S. 544, 555 (2007)However,



the court is not required to accept as true any proffered legal conclusioftgiotingPapasan
v. Allain, 478 U.S. 265, 286 (1986)).

A motion to dismiss under Rule 12(b)(6) must be denied where the plaintiff “pleads
factual content that allows the court to draw the reasonable inference thafehdaaht is liable
for the misconduct allegedAshcroft v. Igbgl556 U.S. 662, 678 (2009 Conversely, dismissal
unde this Rule “is proper when there is no set of facts that would allow the plaintétover.”
Carter v. Cornwell 983 F.2d 52, 54ehearing denied@6th Cir. 1993)see also Mezibov v. Allen

411 F.3d 712, 716 (6th Cir. 2005) (“To survive a motion to dismiss under Rule 12(b)(6),

Q

complaint must contain either direct or inferential allegations respecting all theainglesnents

to sustain a recovery under some viable legal theory.”).

[1l. Discussion

A. Under Plaintiffs’ Federal Claims, PEMCO Was a Joint Enployer and RSC Wes
Neither a Joint Employer nor Integrated Entity with Mountain Laurel

1. Darden Analysis

a. Darden Applies Only Against PEMCO

Defendants first argue thRlaintiffs have insufficiently alleged thREMCO and RSQvere
their joint employerswith Mountain Laurel.At the federal level, “absent a clear statutory
definition, employer status is generally determined based on a variety ofsfatiarris v.
Quinn 134 S. Ct. 2618, 2638 n.20 (2014). In this Circuit, thiastorswere pronouncedh
Nationwide Mutual Insurance Co. v. Dardé&s03 U.S. 318 (1992). The courtdohnson v. City
of Saline 151 F.3d 564, 568 (6th Cir. 1998garly established thisinding thatDarden

standsfor the proposition that when a statute has left a term

undefined, has left no hint in the legislative history of its intended
meaning for the term, and the term has ‘accumulated settled
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meaning’ under the common law, there is a presumption that
Congressneant to incorporate the commtaw definition into the
Statute.

(citing Darden 503 U.S. at 322)see also id.(noting thatDarden is “a rule of general
applicability”). Nowhere in the FCA or even in Title 31 of the United States Code is “employer”
defined, nordoes the legislative histoprovide any guidance. Accordingly, because “employer”
has an immense history and settled meaning in the commobéadenapplies.

However, inDemski v. United States Department of Laldr9 F.3d 488 (6th Cir. 2005), the
Sixth Circuit circumscribe®ardenris applicability by pronouncing a preliminaapalytical step
The court must first establish that the alleged employee was in fact a “hited taat is, that a
contractual relatiorigp existed between the alleged employee and empliayert 492.

Plaintiffs aver sufficiem facts to findthat they were hired parties of PEMCAR&ccording to
the Third Amended Complaint, PEMCOQ’s name appeared on the paychecks, #Df 2§ the
employee handbooksld] at 1§ and thé& termination notices|ld. at { 19] These allegations
are supplemented by the statutory rights which PEMCO had pamtiffs and the statutory
obligations it owed td®laintiffs. Under Tennessee lanPEMCOwas obligated to pay Plaintiffs’
wages regardless of payments from Mountain Laurel toletyN. CODE ANN. 8 62-43-
108@)(1)(B); andit retained the authority to “hire, terminate, discipline and reassign” Plaintiffs
Id. at 8§ 6243-108a)(1)(C).Moreover, heserights and obligations areandatory in all contracts

which an employee leasing company @xes with a client busineskl. at § 6243-108a)(1)

2 A court that is ruling on a Rule 12(b)(6) motion may consider mateiakddition to the complaint if such
materials are public records or are otherwise appropriate foakiregtof judicial notice."New England Health
Care Employees Pension Fund v. Ernst & Young,,l33% F.3d 495, 501 (6th Cir. 2003ge also Jones v. City of
Cincinnati 521 F.3d 555, 562 (6th Cir. 2008) (“A court may consider public records wittamverting a Rule
12(b)(6) motion into a Rule 56 motion."While PEMCO is a cquoraion chartered in Florida, [D. 2&t | § it is
“duly qualified to transact busise in the State of Tennessedd.] PEMCO's business in this Statetierefore
subject to the laws of Tenness&€eNN. CODE ANN. § 4825-105(b).



(“The contract shall . . . provide that the staff leasing company . .Th& Court thus finds for
purposes ofhe federal claimghat Plaintiffs were hired parties of PEMCO.

The same cannot beidahowever, for RSC: Plaintiffs’ Third Amendd&domplaint asserts
merely that Mountain Laurel's General Manager is married to a partner@f[RS28 at{ 19
and that, for various reasorRSC was considered a “part ofountain Laurel. I[d. at T 21
Thus, if RSC is a joint employer of Plaintiffs,ig so only by virtue of being an integrated
enterprisewith Mountain Laurel, whose employer status has not latienged.Plaintiffs,
then, do not sufficiently aver the existence of a distinct contractual relafpobstween RSC
and Plaintiffs, and accordinglthe Court finds that the latter wenet hired parties oRSCas it
concerns the federal claim&€f. Demskj 419 F.3d at 492 (finding no contractual relationship
between petitioner and company where company had contractual relatioftbhipmvin which

petitioner was the sole shareholder).

b. Under the Darden Factors, PEMCO Jointly Employed Plaintiffs with Mountain
Laurel

Darden delineates twelve nonexclusive factors that inform the overachirasure of
whether one is an employer, naméthe hiring party’s right to control the manner and means
by which the product is accomplisheddarden 503 U.S. at 323 (quotin@ommunity for
Creative NorViolence v. Reid490 U.S. 730, 751 (1989)). These factors are:

the skill required; the source of the instrumentalities and tools; the
location of the work; the duration of the relationship between the
parties; whdter the hiring party has the right to assign additional
projects to the hired party; the extent of the hired party’s discretion
over when and how long to work; the method of payment; the
hired party’s role in hiring and paying assistants; whether the work
is part of the regular business of the hiring party; whether the
hiring party is in business; the provision of employee benefits; and
the ta treatment of the hired party.



Id. at 323-24 (quotingReid 490 U.S. at 75452). When looking at these factors, the Court looks
at “all of the incidents of the relationship . . . with no one factor being deciddedt 324
(quotingNLRB v. United Insurance Co. of Ameri@0 U.S. 254, 258 (19R8Yet at the ame
time, Darden “defines . . . the employer’s ability to control job performance and employment
opportunities of the aggrieved individual as the most important of many elements to beedvalua
. . . with no one factor being decisivé&simpson v. Ernst &dung 100 F.3d 436, 442 (6th Cir.

1996).

I.  The First Darden Factor Suggests that Plaintiffs Wee Employees ofPEMCO

Under the first factor, the fact that a hired party performs a job requirirch skill suggests
that she is not an employee of the hiringtypaMoore v. Lafayette Life Insurance Cd58 F.3d
416, 440 (6th Cir. 2006). In their Third Amend&bmplaint, Merritt avers that, at her
termination, shevas employed a$4ead of Housekeepirgssistant Supervisor,” [D. 28t 7 13
while Olivas assertthat his title at termination was “Supervisor of MainteseggrHousekeeping
and Laundry.”[d. at T 1]

These occupations do not comport with the fratdenfactor. Among the occupations that
courts have found to be “skilledire sculptors,Community forCreative NorViolence v. Reid
490 U.S. 730(1989) musicians,Bartels v. Birmingham332 U.S. 126 (1947kuperseded on
other grounds by statut®6 U.S.C. § 3121(dps recognized in Donovan v. Agnenl2 F.2d
1509, 1513 (1st Cir. 1983) (citing S. Rep. No-1&B5, at 1752 (1948)eprinted in 1948
U.S.C.C.A.N. 1752)accountants and bookkeepeianette v. American Fidelity Group, Ltd.
298 F. App’x 467 (6th Cir. 2008); and video editdfis;Tech Vigto Productions, Inc. v. Capital
Cities/ABC, Ing. 58 F.3d 1093 (6th Cir. 1995More broadly, the Sixth Circuit generally

considers an occupation to be “skilled” when it is within a “highly specalfidd” which



requires “considerable training, education, and skilléary v. Cochran377 F.3d 522, 527 (6th
Cir. 2004) (internal quotation marks omittedee also Shelter Mutual Insurance Co. v. Jones
343 F.3d 925, 926 (8th Cir. 2003) (finding hired party to be an employee ibguatise “only
basic skills were required for [his] job"Nothing in the Third Amende@omplaint permits the
inference that Plaintiffs held “skilled” positions and, therefore, the Biestlenfactor suggests

that they wee employes of PEMCO.

ii.  The SecondDarden Factor Suggestshat Plaintiffs Were Not Employees of PEMCO

A hired party is less likely to be considered an emplayser Darden analysiswhere the
hiring party does not provide her with the tools necessary for heWale v. United State$7
F.3d 574, 577 (6th Cir. 1995T.he Third AmendedComplaintdoes not claim thaPEMCO
provided Plaintiffs with any toolsecessaryor their jobs According to PlaintiffsPEMCO is an
“employee leasing firm[D. 28 at 19 which is based in Floridald. at T § Accordingly, the

secondDardenfactor suggests that Plaintifigerenot employees of PEMCO.

iii.  The Third Darden Factor Suggess that Plaintiffs Were Employees oPEMCO

When evaluating the thirBardenfactor, “the Court is not concerned with the length of the
relationship, but rather, when hired, whether the relationship was one of -teton@twill
employee or one to complete a particular task in a specified time fradareette 298 F. App’'x
at 474(quotingLantz v. United States Postal Seryib®. 2:05cv-207, 2006 WL 2882347, at *3
(6th Cir. Oct. 5, 2006)see also Barte|s322 U.S. at 131. That is, hired parties are more likely to
be deemed employees where they “have a permanent working anemtgeith the company
under which they may continue as long as their performance is satisfatiartet! Insurance

Co. of America390 U.S. at 259.
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With these considerations in mind, the thiddrdenfactor suggests that PEMCO employed
Plaintiffs. Plaintffs’ separation notices came orfam it provided [D. 28 at{ 19 implying that
PEMCO terminated Plaintiffs simultaneously with Mountain Laurel. Moreothe, reasons
given for Plaintiffs’ termmations were “insubordination’ld. at 11 5354] and for engaging in
prohibited conduct and sharing confidential informatidd. ft § 53 The fact of Plaintiffs’
termination, combined with the reasons given therefor, can reasonably lead one to ctiatlude t
Plaintiffs had “a permanent working arrangarhunder which they may continue as long as their
performance is satisfactoryUnited Insurance Co. of Americ890 U.S. at 259. It follows, then

that the thirdDardenfactor suggests that PEMCO employed Plaintiffs.

iv.  The Fourth Darden Factor Suggestslaintiffs Were Employees of PEMCO

Courts are more likely to find hired parties to be employees where thg party has the
right to assign additional projects to the hired partimmski v. United States Department of
Labor, 419 F.3d 488, 492 (6th CR005). UndeiTennessee lawPEMCO has a statutory right of
“direction and control over leased employees assigned to the client’s Iotatenn. CoDE
ANN. 8§ 62-43-108a)(1)(A). Moreover this statutory right is mandatory in all contracts which an
employeeleasing company executes with a client businéssat 8§ 6243-108a)(1) (“The
contract shall . . . provide that the staff leasing company . . . .”). Thus, becatgatth® assign
additional projects to hired parties plainly falls within the power of “dioecéind control,” the

fourth Dardenfactor as applied to PEMCO suggests that it employed Plaintiffs.

v. The Fifth Darden Factor Suggests thaPlaintiffs Were Not Employees of PEMCO

If a hired party has discretion over his own working times and hours, that wejgimsta
finding that he is an employeénited Insurance Co. of Americd90 U.S. at 258Jjohnson 151

F.3d at 569Stated differently, a hiringarty is less likely to be deemed an employer where it

11



does not dictate the hired party’s working times and hdaingh v. Deaconess Hospjt&55
F.3d 496, 500 (6th Cir. 2004).
It may appear that PEMCO had this authority overirRifis via its statutory right of
direction and controlHowever this same provision contains a clause providing that:
the client may retaigufficient direction and control oveovered
employeeshat is necessary to conduct the client's business and
without which the client would be unable to conduct its business,
discharge any fiduciargesponsibility that it may haver comply

with any applicable licensure, regulatory or statutory requirement
of the client.

TENN. CODE ANN. 8§ 6243-108a)(1)(A). Dictating a hired pay’s working hours and times
appears to fall well within this clause, and accordingly it is unclear whBt&ICO actuall had
any such right over Plaintiffs. Furthermore, Plaistiffhird AmendedComplant does not aver
that PEMCO had the power to dictate Plaintiffs’ working times and hotins. fifth Darden

factorthusweighs against finding that Plaifis were employees ?#EMCQ

vi.  The Sixth Darden Factor Suggeststhat Plaintiffs were Employees oPEMCO

“As a generalmatter, lack of a consistent salary supports a conclusion that one is an
independent contracterti.e., not an employeelanette 298 F. App’x at 475 (citing in part
Department of Labor v. Lauritze®35 F.2d 1529, 1542 (7th Cir. 19873ke also Weary377
F.3d at 527. Here, again, statutory rights are informative as to PEMCO: Usnlegssee lavit
“assumes responsibility for the payment of wagieiss coverecemployees . . without regard to
payments by the client to the leasing compafi§RN. CoDE ANN. § 6243-108a)(1)(B). And
this obligation isalso mandatory.ld. at 8 6243-108a)(1) The Third AmendedComplaint
asserts facts coissent with this obligationOlivas began his employment as an hourly employee
who appears to havegularly workedapproximately fortyhours per week, [D. 28t T 49-50] at

some poih became a salaried employdéd. at J 5] and was offered severance pay upon

12



termination [Id. at 53 With regard to Merrittthe Third AmendedComplaint avers thahe too
was offeredseverance pay upon terminationd.[at § 54 It therefore appears that Plaintiffs

earned a consistent salary, suggesting that they were indeed empldyEs@d?

vii.  The SeventhDarden Factor Suggestghat Plaintiffs Were Employees of PEMCO

A hired party is less likely to be deemed an employee where she has the atdhargand
terminateher own staff.Bartels 332 U.S. at 132Johnson 151 F.3d at 56%laintiffs’ Third
AmendedComplaint does not claim that they had any hiring or firing authokitgordingly, the

seventhDardenfactor weighs irfavor of finding thaPEMCO employed Plaintiffs.

viii.  The Eighth Darden Factor Suggests thaPlaintiffs Were Not Employees of PEMCO

Under the eightiDarden factor, the fact that a hired party performs “functions that are an
essential part of the company’s normal operations” counsels in favor of findmgolbe an
employee of the hiring companynited Insurance Co. of Americ890 U.S. at 259ee also
Moore, 458 F.3d at 440.

PEMCO is anemployee leasing firm, [D. 2&t § 16] which provides payroll, workers’
compensation, employee benefisid human resources services. [Doc. 17, EX.Under this
factor, thenPlaintiffs do not appear to have beemployees o0PEMCO: They did not perform
any of the functions of employee leasing firms, but rather appear to have com@HEMEO’S

ambitby reason of theerviceshatPEMCOprovided to Mountain Laurel.

% When evaluating the sixthardenfactor, courts have emphasized how the employee is paid rather thanrttee sou
of the paymentSee e.g, Weary 377 F.3d at 527 (looking to “the fact that [appellant] was paid solely upon a
commission basis”)Ware 67 F3d at 579 (“The district court found that eleven factors favored [apps]lant
classification as an independent contractor: . . . that [he] was paid almosyent commission . . . ."\\Volcott v.
Nationwide Mutual Insurance Ga884 F.2d 245, 251 (fiing appellant not to be an employee in part because “he
was paid on commission”).

* While, normally, “[ijn determining whether to grant a Rule 1&b)fotion, the court primarily considers the
allegations in the complaint, . . . items appearing irreerd of the case . . . also may be taken into accomtiri

v. Oberlin College259 F.3d 493, 502 (6th Cir. 200%ge also Rondigo, L.L.C. v. Township of Richmédd F.3d
673, 68681 (6th Cir. 2011).
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iXx.  The Ninth Darden Factor Suggests that PlaintiffSNere Employees of PEMCO

A hired party is more likely to be deemed an employee when the hiring party i still i
businessbecause this “increases the possibility that it would employ pédygheco v. Accent
Publishing Co., InG.969 F.2d 1547, 1551 (6th Cir. 199PEMCOis still in business, [D. 2at
1 8]and it is thus more likely under tHardenfactor that any alleged employees of thesadi

arein in factemployees thereof.

X.  The Tenth Darden Factor Suggests thaPlaintiffs Were Employees of PEMCO

An employeremployee relationship is more likely to be found where the hiring party
provides benefits to the hired partynited Insurance Co. of Americ890 U.S. at 259 emsk]
419 F.3d at 492Here, again, Tennessee law is informative: UnidaN. CODE ANN. 8 6243-
105(a)(1)(B), PEMCO “assumes responsibility for the payment of . . . its ereplmymefits
without regard to payments by the client to the professional employer organizatenténth

Dardenfactor thus suggests that PEMCO employed Plésntif

xi.  The EleventhDarden Factor Suggess that Plaintiffs Were Employees of PEMCO

The fact that a hiring party does not pay taxes on the work of the hired party weagist ag
finding that the latter is an employee of the fornuarited Insurance Co. ddmericg 390 U.S. at
259; Ware 67 F.3d at 577But such is not the case here, as PEMCO must “assumel]
responsibility for the payment of . . . its payralated taxes . . . without regard to payments by
the client to the professional employment orgamrat TENN. CODE ANN. 8 6243-
105(a)(1)(B). Accordingly, the elevenibardenfactor counsels in favor of finding Plaintiffs to

have been employees of PEMCO.

xii. ~ The Twelfth Darden Factor Suggests thatPlaintiffs Were Not Employees of
PEMCO

14



Under the twelfthDarden factor, a hired party is less likely to be deemed an employee
where she does not work on the hiring party’s premldeged Ins. Co. of Ameri¢&890 U.S. at
258; Ware 67 F.3d at 579Plaintiffs do not aver that any of the chal#étey serviced were
owned byPEMCO, and thereforthe twelfth and finalDardenfactor suggests that PEMCO did

not employ Plaintiffs.

Cc. Summary

The following Dardenfactors weigh in favor of finding, for purposes of the imstaotions
to dismiss, that PEMCO employed Plaintiffs: theirrkvavas unskilleda longterm relationkip
existed between the partidBEMCO had the right to assign additional pctgeto Plaintiffs,
Plaintiffs earned a consistent salarljaintiffs had no aole in hiring their assistants or
subordinatesPEMCO remains in busines3=MCO provided benefits to Plaintiffand PEMCO
paid taxes on Plaintiffs’ workAnd the following factors counsel against findittgat PEMCO
employed Raintiffs: it did not providePlaintiffs’ tools, Plaintiffs did not set their own working
times and hours, Plaintiffs’ work was not a regular part of PEMCO’s business |antiffs’
work did not occur on PEMCO'’s premises.

The Court finds that, on balance, Plaintiffs have avertgticent factual allegations to
permit a reasonable inference that PEMCO was a joint employer of Plaintiffs.reBult
comportswith other jurisdictions whicthave addressed this questi@eeBlue Lake Rancheria
v. United States653 F.3d 1112 (9th Cir. 2011)icLellan v. E.I. DuPont de Nemours & Co.,
Inc., No. 04cv-314, 2006 WL 3751583 (W.D.N.Y. Dec. 19, 200&opalaw & Girisgen v.
Payroll Solutions No. 2:06¢cv-487RCJHGWF), 2006 WL 2583226 (D. Nev. Sept. 6, 2006);
Castiglione v. United States Life Insurance Co. in City of New, 2&X F. Supp. 2d 1025 (D.

Ariz. 2003).
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2. RSC and Mountain Laurel Were Not Integrated EnterprisesUnder Federal Law’

While the Court does not find that RSC was a joint employer of Plaintiffs uDaleten
analysis, Plaintiffs raise the alternative argument R&GC and Mountain Laurel awme single
employer, or integrated enterprise. [D.&45-6; D. 25at 5-6] Integrated enterprise analysis in
the Sixth Circuit follows the foufactor test ofYork v. Tengsee Crushed Stone AssG84 F.2d
360 (6th Cir. 1982)adopting the test fronRadio & Television Broadcast Technicians Local
Union 1264 v. Broadcast Service of Mobile, Jri830 U.S. 255 (1965)While no circuit has
adopted th&kadio Techniciantest inthe False Claims Act contexbe SixthCircuit hasapplied
it to many disparate federal questioBgeDemyanovich v. Cadon Plating & Coatings, L.L.C.
747 F.3d 419 (6th Cir. 2014) (FMLANLRB v. Palmer Donavin Manufacturing C869 F.3d
954 (6thCir. 2004) (NLRA); Swallows v. Barnes & Noble Book Stores,,IA28 F.3d 990 (6th
Cir. 1997) ADEA and ADA); Satterfield v. Tennesse®95 F.3d 611 (6th Cir. 2002)
(Rehabilitation Act);see also Overland Transportation System, Inc. v. NURBB F.3d 637 (6th
Cir. 1999) (unpublished) (stating broadly that “[nJominally separate businesiesmill be
considered a single employer when they comprise an integrated enterpfisegver, other
jurisdictions have applied integrated enterprise analysis to aetimnsg under the False Claims
Act. SeeRiddle v. DynCorp International, Inc733 F. Supp. 2d 743 (N.D. Tex. 201@y’d on
other grounds 666 F.3d 940 (5th Cir. 2012)Jnited States ex rel. Hefner v. Hackensack
University Medical CenterNo. Civ.A. 01cv4078DMC, 2005 WL 3542471 (D.N.J. D@8,

2005). Finally, the Western District of Kentuckin Thompson v. Quorum Health Resources,

® Although Plaintiffs couch their integratedity argument within their joinemployer argument, the two are
distinct. Whilejoint-employer analysis addresses whether “one employer whileactinty in good faith with an
otherwise independent company, has retained for itself sufficietrotoi theterms and conditions of employment
of the employees who are employed by the other employgegratedentity, or singleemployer, analysis concerns
whether “two nominally independent entities are so interrelated thptaitteially constitute aingle inegrated
enterprise."Swallows 128 F.3d at 993 n.4 (quotiddL.RB v. Browning~erris Industries of Pennsylvania, In691
F.2d 1117, 1123 (3d Cir. 1982)).

16



LLC, No. 1:06cv-168R, 2007 WL 2815972 (W.D. Ky. Sept. 27, 2007), applied Radio
Techniciangtestwithin the False Claims Act contextVe therefore do not hesitate to apply
here

Under theRadio Techniciangest, tvo companies may be considered an integrated enterprise
based upora balaning of the following factors: (1) interrelation of operations; (2) common
management, directors, and boards; (3) centralized control of labor relations somthpkrand
(4) common ownership and financial cont®lallows 128 F.3d a®93-94. In determininghe
balance, “[n]Jone of these factors is conclusive, and all four need not be metyrcase.’ld. at
994.

In their Third Amended Complant, Plaintiffs proffer two allegations informing our
integrated enterprise analysihe general manager of Moummtd_aurel is married to onef dhe
partners of RS@D. 28 at 15} and RSC, uniquely, was not charged labor costdimuntain
Laurel's services.Ifl. at T 2] The first allegation correspds to none of the four factor&f.
Teamsters Local Union No. 89 v. Kroger C821 F. Supp. 2d 733, 743 n.8 (W.D. Ky. 2013)
(refusing to apply toward the first factor the fact that several of defendaatsmployees
retained their email IDs and access to defendant’'s compuajwhile, the second allegation
correldes witheither the first or fourth factoithat is, Plaintiffs aver only one factual allegation
to support theiintegrated enterprise claim, and that allegation may go to at most two of the
factors.

However, thidonefactual allegation is not even thatbstantialFirst, this alleged free labor
carries little weight as to the first factor of tRadio Techniciangest: Courts determining
interrelation of operations normally look for the existence of “common offices, comewordr

keeping, shared bank accounts and equipma&fatk 684 F.2d at 362%ee also Swallowd28
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F.3d at 994. The alleged agreement betwee€@ RS Mountain Laurel is hardly probatieé
any of these considerations.

Second, as the Sixth Circuit pronounced/ork the fourth facte—common ownership and
control—actually concerns whether any of the companies comprising the allegedchtetegr
enteprise is a sham. 684 F.2d at 368g also EEOC v. Wooster Brush Co. Employees Relief
Ass’n 727 F.2d 566, 572 (6th Cir. 1984) (“If neither of the entities is a sham then the fourth test
is not met.”).While it is relevantor analysis of the fourth factéhat RSC was not charged for
labor undertaken by Mountain Laurel’'s employetbss fact alone cannaupport a finding of
common ownership and conty@nd accordingly Plaintiffs have failed to sufficiently aver the
existence of any of the factors under Realio Techniciantest.

Nor do we find convincing Plaintiffs’ claim that they “will need the discoverycess to
explore” the existerecof an integrated enterprise. [D. @46;D. 25at § The Sixth Circuit in
Estate of Barney v. PNC Bank, N.A14 F.3d 920 (6th Cir. 2013) said it best: “Discovery would
have allowed [plaintiffs] to determine if this sheer possibility could have beactaality. But
under Igbal, a complaint cannot survive a motion to dismissid plaintiffs cannot get
discovery—unless the complaint shows that the defendant’'s wrongdoing is plausible, not just
possible.”ld. at 929. Plaintiffs have not shown this as to RSC.

Accordingly, the Court finds that RSC is not an integrated entity Mdhntain Laureland,
thus, was neveran employer of PlaintiffsPlaintiffs’ FCA claims and Olivas’s Fair Labor

Standards Act claim against RSC are he@I8MISSED, with prejudice.

B. Under Plaintiffs’ State Law Claims, Neither PEMCO nor RSC Employed Raintiffs
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In addition to their federal claims, Plaintiffs jointly assert violationghef Tennessee Public
Protection Act, the Tennessee Lawful Employment Act, and Tennessee coawni [28 at
1] Defendants again move to dismiss on the basis that PEMCO andrB8Gt joint employers
with Mountain Laurel. [D. 17at 5-9; D. 19 at 5-9] While Plaintiffs’ federallaw claims fall
under Darden analysis, theErie doctrine dictatesthat Plaintiffs’ statelaw claims follow an

independent line of reasonirigrie Railroad Co. v. Tompkin804 U.S. 64 (1938).

|. Neither PEMCO nor RSC Directly Employed Plaintiffs

Tennessee lawn multiple employers conforms to the Restatement (Second) of Agency 8§
226, which states that “[a] person may be the servant of two masters, not joint em@ibpae
time as one act, if the service to one does not involve abandonment of the servicatherthe
See also White v. Revco Discount Drug Centers, B®.S.W.3d 713, 724 (Tenn. 2000
Moreover “[tjwo parties ‘may agree to employ a servant together or to shargetvices of the
servant. If there is one agreement with both of [the parties], the actor is vaatset both
[when] the servant is subject to joint contrblJohnson v. LeBonheur Children’s Medical
Center 74 S.W.3d 338, 344 (Tenn. 2002) (quoting Restatement (Second) of Agency 8§ 226 cmt.
b).

Plaintiffs have sufficiently averrechat they were able to simultaneously sermfé three
DefendantsPlaintiffs worked as maintenance and housekeeping supervisors, D281, 13
and in that capacity serviced R®@ned chalets[ld. at {1 26-21] while PEMCO performed
Mountain Laurel's various employee leasing negslthey applied to Plaintiffsld. at 16;Doc.
17, Ex. 1 Thus Plaintiffs may have been servants of all three Defendants. To deterneither

they were in fact servantsve must next consider whether Plaintiffs have proffered sufficient
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factual allegations showing masteiservant relationship between each Plaintiff and each of
PEMCO and RSC.

In order to determine whether an agendyere, masteservant—relationship exists between
two parties, Tennessee courts looKttee right to control the agent’s actions, and, ultimately, the
fact of actual control over the agen&brdon v. Greenview Hospital, IRB00 S.W.3d 635, 653
(Tenn. 2009) (citation omitted)T he focus of this inquiry . . is placed upon the actions and
consent of the principal, rather than upon the agent’s actions or the willingnessagettieo
perform those actionsWhite 33 S.W.3d at 723And what ultimately matters is the principal’'s
“control of the means and method” of the agent’s wMkDonald v. Dunn Construction Go.
185 S.W2d 517, 520 (Tenn 1945%ee also Texas Co. v. Bryaab2 S.W.2d 627, 631 (Tenn.
1941) (“The right to control the results does not establish the master and sdatemtsi@p, but
the right to control the means and methods does.”). Thus, what matters is whether RERMCO
RSC each retaineé right tocortrol the means and methods of Plaintiffs’ woAccord Bush
Bros. & Co. v. Hickey223 F.2d 425, 426 (6th Cir. 1955) (applying Tennessee landsey v.
Trinity Communications, Inc.275 S.W.3d 411, 419 (Tenn. 200¥oungblood v. Wall815
S.w.2d 512, 517 (Tenn. 1991) (citiBgish Bro3.

Applying the Tennessestandardto the requirements of Federal Rule of Civil Procedure
12(b)(6), the Court is guided by the decisions of other jurisdictions appgh@game standard in
the same contextUnder California law, “[tlhe key factor to consider in analyzing whether an
entity is an employer is the right to control and direct the activities of therpeesndering
service, or the manner and method in which the work is perforrdea”l v. WalMart Stores,
Inc., 572 F.3d 677, 682 (6th Cir. 200@)ternal quotation marks omittedpplying this test, the

court in Smith v. Worldlink In¢. 2009 WL 2365966 (C.D. Cal. July 30, 2009), denied a
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defendant’s Rule 12(b)(6) motion on the issue of whethexdtdmployed the plaintiffd. at*4.

In reaching this conclusion the court found that, while the defendant had no say in thi€plaint
compensation, it employethe plaintiff's supervisor, who had the authority to dictdte
plaintiff's deadlines and to discipline hiral.

Conversely the court inOrosa v. Therakos, Inc2011 WL 3667485 (N.D. Cal. Aug. 22,
2011),found that the plaintiff had failed to sufficiently allege tha¢ defendant haé@mployed
her.Id. at *6. The @urt based its holding on the grounds that, while the defendant had the power
to hire, transfer, and terminate the plaintiff, paid nearly all of her benefits am@$&sigxpenses,
and had long treated her as its employee, the plaintiff neverthelesstéagsthblish that the
defendant had any ddg-day control over the “manner and method” in which she performed her
work. Id. at *5.

As to PEMCO, Plaintiffs aver nothing to suggest that it controlled the “means and method”
of their work. McDonald 185 S.W.2d at 520The strongest support for this claim lies in its
statutory right of “direction and control”; however, this authority may be illugorfact, and
Plaintiffs do not claim that PEMCO actually retained this right of confeé suprgp. 11-12.
Indeed Plaintiffs state that “[tjhe datp-day supervision of Plaintiffs was done by Mountain
Laurel management.[D. 28 at § 17 PEMCO, therefore, never employed Plaintiffs under
Tennessee law, and accordingly their state claims against it are hereBYySMISSED, with
prejudice.

Plaintiffs allege even less against R30lely claiming that they “were required to perform
work for RSC as part of their employment dutiesd’ &t § 21) While thisstatement alone may
leave open the possibility that RSC was the party directly requiring sudk, Waintiffs

foreclose this interpretation when they state that Mountain Laurel conductedlak¢o-day
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supervision. Id. at § 17). Thus, for purposes & laintiffs’ state law claims, RSC did npér se

employ Plaintiffs.

I. RSC and Mountain Laurel Were Not a Tennessee Partnership

As with their federal claims, Plaintiffs raise the alternative argument that RSC yeniplo
Plaintiffs by virtue of being an integrated entity with Mountain LalEl.24 at 56; D. 25at 5-
6] However, more precisely, Plaintiffs appear to be raising amaguwithinthe purviewof
partnership law-specifically that Mountain Laurel and RSC are actually a single entitysgua
partnership.

“Whether a partnership exists in a given case depends upon applicable statddter.’of
Special Grand Jury No. 1, Impanelled December, 1977 Té6% F. Supp. 800, 805 (D. Md.
1978) (citingBellis v. United States417 U.S. 85, 907 (1974)). In Tennessee, the applicable

law is TENN. CODE ANN. 8 61-1-101 et seq. Tennessee'Revised Uniform Partnership Act.

Under section 101(11), the term “person” as used in the Act includes general partnerships, of

which RSC is one, [D. 2&t | 7] and corporationssuch asviountain Laurel. Id. at §6.) This
alleged partnership thus possible unddrennessee partnership law.

The Act plainly provides that, with some exceptions, “the association of two (@
persons to carry on as-owners of a business for profit forms a partnership, whether or not the
persons intend to form a partnershipENN. CODE ANN. 8§ 61-1-202(a). The court inBass V.
Bass 814 S.W.2d 38 (Tenn. 1994ymmarized the relevant fastdhich Tennessee courts use to
determine whether there is the requisite association

Although a contract of partnership, either express or implied, is
essential to the cation of partnership status, it is not essential that

the partiesactually intend to become partners. The existence of a
partnership is not a question of the parties’ undisclosed intention or

even the terminology they use to describe their relationshigsno
it necessary that the parties have an understanding of the legal
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effect of their acts. It is the intent to do the things which constitute
a partnership that determines whether individuals are partners,
regardless if it is their purpose to create aidthe relationship.

Id. at 41(citations omitted)Or, stated even more succinctly, “the existence of a partnerstyip
be implied fom the circumstances where it appears that the individuals involved have entered
into a business relationship for proftpmbining their property, labor, skill, experience, or
money.” Id; see also Derickson v. United States Department of Agriculfi4e F.3d 335, 341
(6th Cir. 2008) (applying the Act)

The factual base of Plaintiffs’ partnership argumerare that the general manager of
Mountain Laurel and a partner BfSC are married, [D. 28t § 15]and that Mountain Laurel,
unlike any of its other clients, did not charge RSC for its labdrat 1 2] Plaintiffs have not
allegal anyfacts permitting a reasonable inference that RSC and Mountain Laurel wagedng
in an enterprise for the purpose of profit. Where plaintiffs have failed to do scs applying a
state’s version of the Act have universally granted defendants’ Rule 12(b)(6) m&sauBI
Telecom, Inc. v. KDDI America, In2014 WL 2965705 (D.N.J. June 30, 2014)on Financial
Services, Inc. v. lllinois Paper & Copier Ca2011 WL 1740132 (N.D. lll. May 4, 2011)
(applying identical lllinois and Minnesota lavgtarres Family Office, LLC v. McCulla765 F.
Supp. 2d 1036 (W.D. Tenn. 2018laby v. Fairbridge 3 F. Supp. 2d 22 (D.D.C. 1998}t
Building 11 Investors LLC v. City of Seajtt2 F. Supp. 2d 972 (W.D. Wash. 2012) (granting
defendant’s Rule 12(c) motiom part because plaintiff insufficiently alleged existence of
partnership)Bradbury Co., Inc. v. TeissieluCros 2004 WL 3059542 (D. Kan. Dec. 29, 2004)
(rejecting plaintiff’s motion to join parties on basis that parties were as a mattev abt in a
partnership with defendant).

Conversely, courts ithis contexthave generallydenied Rule 12(b)(6) motions where the

plaintiff has proffered factual allegations of a profit moti8eeReilly v. Meffe6 FSupp.3d 760
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(S.D. Ohio Mar. 19, 2014)ourt can properly find a partnership exists from evidence that there
has been a sharing of net profitRobertson v. Maur,c2013 WL 3293069 (D. Idahdune 28,
2013); Cressy v. Proctqr2013 WL 1431052 (D. Vt. Apr. 9, 2013fbec v. Balog 2012 WL
2529202, at *5 (D. Or. May 29, 201gJenyingRule 12(b)(6) motiorbecause plaintiff alleged

he contributed money to a business intended to generate pridfies)er v. Hadi Enterprises
2010 WL 5300876 (E.D. Va. Dec. 22, 2010). Accordingly,riiffs have failed to aver that
RSCandMountain Laurelere engaged in a business relationship for profit, and theirlatate

claims against RSC al®dSMISSED, with prejudice.

C. Plaintiffs’ Third Amended Complaint States aPlausible FCA Claim

Under theFCA's retaliatory firing provision, “[alnyemployee . . . shall be entitled to all
relief necessary to make that employee . . . whole, if that employee . . . is dischardpecause
of lawful acts done by the employee . . . in furtherance of an action under this sectibaror ot

efforts to stp oneor more violations of this subchapter.” 31 U.S.C. § 3730(h)(1). In order to
prove retaliatory discharge under this section, a plaintiff must show: “(1) he engagad i
protected activity; (2) his employer knew that he engaged in the protected aetidty3) his
employer discharged or otherwise discriminated against the emplogeesdt of the protected
activity.” Yuhasz v. Brush Wellman, In841 F.3d 559, 566 (6th Cir. 2003) (citiMrKenzie v.
BellSouth Telecommunications, In@19 F.3d 508, 5134 (6th Cir. 2000)(McKenzie 1)).
“Protected activity” consists of those “lawful acts done by the employem furtherance of an
action” under the False Claims Atinited States ex rel. Marlar v. BWXT1g, L.L.C, 525 F.3d
439, 449 (6th Cir2008).Defendants argue that Plaintiffs have insufficiently allegeditsietwo

elements. [D. 14t 9-12; D. 19 at 9-12]
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l. Plaintiffs Have Sufficiently Alleged They Engaged in Protected Activity

In this Circuit, “in furtherance of,” or “protected,” activity, is that which “relate[s] to
exposing fraud or involvement with a false claims disclosuvcKenzie 1) 219 F.3d at 516
(internal quotation marks omittedt the same time, however, an employee “need not expressly
know that the FCA allowsjui tamactions to be filed against their employer, or have already
filed such an action to be protected from retaliation under 8 3730h)&nd neither must an
employe “use formal words of ‘illegality’ or ‘fraud.”ld. Rather, an employee“must
sufficiently allege activity with a nexus tocui tamaction, or fraud against the United States
government.’'ld.

Notably for the instant context, “internal reporting may stdate protected activity,”
although “the internal reports must allege fraud on the governmdniThis requires that such
reports to be outside the employee’s scope of employment, that they do more thgrusyepl
compliance with applicable regulatmnand that they rise to a level beyond “merely reporting
wrongdoing to supervisorsld. at 516-17.

The Sixth Circuit inUnited States ex rel. Marlar v. BWXT12, L.L.C, 525 F.3d 439 (6th
Cir. 2008), held that the plaintiff's conduct constituted potete activity where she had objected
to her superiors regarding the defendamiployer’s medicatecord inaccuracies and, crucially,
wrote toits president and general managtting her refusal to participate in illegal activities
and the natre of these illegal activitiesd. at 449. The court found this to constitute protected
activity because “[plaintiff's] allegations, if true, would mean that BWXT lo@frauded the
United States government, and [plaintiff] made it clear that she unoertat.”

By this measure, Olivwhas allegedprotected activity: He informed management of

Mountain Laurel that he “would not take such risks as falsely paying an undaedhveorker”
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and “protested the employment of Gomez as an illegalid.’28 at { 30]. If true, suchconduct
would constitute fraud upaie United State government, and Olivas’s mention of “risks” shows
that he was aware of this.

The court likewise finds that Merrigufficiently averredprotected activity by telling her
supervisor that “it was wrong of Mountain Laurel to hire an undocumented workkit | 31,
and—crucially—reporting her concerns to the IRSId] at  3§. While “wrong” may be
construed in myriad ways in the instant context, the fact that Merritt reportedrearns to the
IRS strongly suggests that she consideredllggal for Mountain Laurel to employ an
undocumented workérHer allegations thus, if true, would amount to fraud against the United
States government, amer understanding of that is cledPlaintiffs therefore sufficiety plead
the first element of theiFCA retaliationclaim. See also United States ex rel. Howard v.
Lockheed Martin Corp499 F. Supp. 2d 972, 983 (S.D. Ohio 2007) (rejecting a 12(b)(6) motion
where plaintiffs alleged thahéy had complained to supervisors about improper billing to the

Government and on Government contracts).

Il. Plaintiffs Have Sufficiently Averred that Defendants Were on Noticeof a Possible
Qui Tam Action

To satisfy the notice element of a § 3730(h)(1) action, the employee “must sugigigsuf
facts from which a reasonable jury could conclude that the employee was gistchacause of
activities which gave the employer reason to believe that the enepleg®e contemplating gui
tam action against it."'United States ex rel. McKenzie v. BellSouth Telecommunications, Inc.
123 F.3d 935, 944 (6th Cir. 199 NI¢Kenzie ) (quotingMikes v. Strauss889 F. Supp. 746, 753

(S.D.N.Y. 1995)). However, at the motiom dismiss stage, the burden is significantly lighter

® This constructioris bolstered by the rulat, when evaluating a complaint in light of a Rule 12(b)(6) motiois it “
construed in the light most favorable to the plaintiff, and we accept thplaimt’'s allegations as true, drawing all
reasonable inferences in favor of the plaintiftfugher vPrelesnik 761 F.3d 610 613 (6th Cir. 2014).The same
appliesto Olivas’s concern abouhe “risks” of employing Gomez
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The plaintiff must only “allege activities that would have given the defen@asbn to believe
that she was contemplatingyai tamaction.”Marlar, 525 F.3d at 449 (internal quotation marks
omitted). A complaint alleging retaliatory firing under 8 3730(h)(1) witiséa this burder—
and, indeed, will surviva Rule 12(b)(6) motior-where a plaintiff “alleges that she observed
purportedly fraudulent activity, she confronted berployerabout t, and her employer fired her
because of it.1d. at 44950 (quotingMikes 889 F. Supp. at 7583).As noted above, Plaintiffs
have sufficiently akged the first two requirementnd the third is not contested here.
Accordingly, Plaintiffs have sufficigly averred retaliatory discharge violation of the False
Claims Act.

IV. Conclusion

For the reasons state herein, Defendants’ metmmismiss[R. 16, 18Jare GRANTED in

part and DENIED in part asfollows:

1. Defendants’ motions to dismiss plaintiffs’ claims brought against PEMCOr timelé-air
Labor Standards Act and the False Claims ActE&IIED; the motions ar6SRANTED as to
the state law claims brought against PEMCO for violation of the Tennessee Probdiction
Act, the Tennessee Lawful Employment Act, and the Tennessee common law. idglgprd

these state law claims against PEMCOLRAIEMISSED, with prejudice.

2. Defendants’ motions to dismiss all federal and state law claims brought agahstr&S
GRANTED. Accordingly, all claims against RSC d¥SMISSED, with prejudice; and RSC

is DISMISSED as a defendant in this action.

3. Defendants’ motions to dismiss Plaintiffs’ federal and/or state law claims liraggimst

Mountain Laurel Chalets, Inc.r@DENIED.
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IT 1S SO ORDERED.

Wa@?ﬁ wt

ITED STATES DISTRIZT JUDGE
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