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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

HELEN CORFAIA SWANSON, )

Plaintiff, ;
V. ; No.: 3:14-CV-39-TAV-HBG
SUMMIT MEDICAL GROUP, PLLC, ))

Defendants. : )

MEMORANDUM OPINION

This civil action is befre the Court on DefendantBartial Motion to Dismiss
[Doc. 13]. Defendant, Summit Medical @p (“Summit Medical”), moves the Court,
pursuant to Rule 12(b)(6) oféhFederal Rules of Civil Prodare, to dismiss plaintiff's
claims under Tenn. Code Ann. 88 50-1-Hdbeq., 50-701et seq., 50-1-801; plaintiff's
claim for punitive damages under the Tenneddaman Rights Act (the “THRA”); and
plaintiff's request for liquidat® damages for failure to stat claim for which relief can
be granted. Plaintiff sponded in opposition to def@ant’'s motion and in the
alternative, requested leave to amend her tmmtppursuant to Ruld5 of the Federal
Rules of Civil Procedure [Doc. 15]. For theasons stated below, and after considering
the relevant law, the Court wibRANT defendant’s motion to the extent explained in
this memorandum opinion and allow plafhteave to amend her complaint in a manner

that is not inconsistentith this opinion.
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1. Background®

Summit Medical provides primary and arail} health care, as well as laboratory
services, throughout East Tennessee [Doc. 1 P&intiff, an African American female,
was employed with defendant’s Fort Louddennessee office (tH&oudon Office”) as
a floater beginning odecember 13, 2010d. 11 8-10]. Plaintiff's job “required her to
fill-in” where ever she was need,” allowing her to interastith most of the doctors and
staff at defendant'd.oudon Office [d.  12-13]. Plainfi alleges that from the
beginning of her tenure, sheuffered harassment at the haraf Dr. Randall Morton, the
managing physician at the Loudon officéd.[{ 14]. According tglaintiff, Dr. Morton
constantly belittled her by yelling at her iretbresence of her peers and patients and by
blaming scheduling mix-ups on her even ftijoshe was not the only person scheduling
his appointmentsi@l. 1 15-16]. Plaintiff reporte®r. Morton’s harassment to her
supervisor, Jack Cross, who then repoifed Morton to defendant’s human resources
departmentid. 1Y 17-18]. Plaintiff also alleges tHat. Morton made a remark to Jack
Cross “about ‘those people,” refmg to African-Americans” I[d. 1 19-20]. Plaintiff
further alleges that after she reported Morton, she was informethat she would not
receive a pay raise for 2013, and she wasttwt this was because “Dr. Morton refused

to sign off on the budget which waldllow her to get a raiseld. 1 21-22].

! For the purposes of a motion to dismiss, the Court takes plaintiff's factual allegations as
true. See Erickson v. Pardus, 551 U.S. 89, 94 (2007) (noting tHathen ruling on a defendant’s
motion to dismiss, a judge must accept as tliethe factual allegations contained in the
complaint.” (citations omitted)).
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Plaintiff filed her first complaint wh the Tennessee Human Rights Commission
(the “THRC”) in July 2012 I[d. T 23]. Plaintiff states #t Dr. Morton also received
complaints for sexually ingpopriate conduct toward other employees which were
reported to defendant’s humaesources departmerd] 1 24-26]. Plaintiff believes
that it was because of thesemplaints that Dr. Mortonwvas terminated in November
2012 |d. ] 27].

Plaintiff alleges that all the otheemployees blamed her for Dr. Morton’s
termination [d. § 28]. Particularly, plaintiff alges that Dr. Morton's partner, Dr.
Walter, blamed her for Dr. Morton leavingd therefore, retaliated against hiet. il 29].
Plaintiff asserts that she washeduled to have an annual evaluation in December 2012,
which would have determined whethghe would receive any pay raidd.[]] 30-31].

Dr. Walter, however, instructeplaintiff's supervisor topostpone the evaluation even
though “[m]ost of the employeescaived their evaluations on timeld] 7 32-33].
Plaintiff also alleges that she receivednatten reprimand on Deember 27, 2012, for a
comment she had madil[{ 35]. Plaintiff claims thashe was told the reprimand was
because of her tone, and because others could heardh&r 36]. Plaintiff believes,
however, that no one could hdar and no one except the front supervisor, who wrote
her up, complainedid. §f 37-38]. According to pldiff, another employee, Nikita
Rodrigues, who is Caucasidiygelled in the front office abut a patient matter” and left

the work place without permission bwis not written up immediatelyd, 1 41-44].



Rather, Dr. Walter only eventually wrote i4s. Rodrigues because of a directive from
the central officelfd. Y 45-46].

Plaintiff states that her evaluation wsaispposed to take place on December 13,
2012 |d. 1 47]. After her evaluation was postpd and plaintiff was not given a raise,
plaintiff filed a secondcomplaint with the THRCIf. 11 48-49]. Plaintiff eventually
received her evaluation in January 2048er she had filed the complaiid] { 50].
Plaintiff alleges that her supésor gave her the highestgsible scores on the evaluation,
but was instructed to deice them by Dr. Waltetd. 1 51-52].

Plaintiff states that in January 205Bge was given additional work responsibilities
[Id.  53]. And on February 27, 2013, pl#inwas terminated along with three other
employeesifd. § 54]. The reason plaintiff was givdéor her termination was “lack of
work” [Id. § 55]. Plaintiff stateshat she was given a list gositions within Summit
Medical that she could apply for and talht she was available for rehitel.[f] 57-58].
Plaintiff states that she applied &veral positions but was never rehiritl {] 59].

Plaintiff believes that the reason shesvggven for her termination was pretextual
[Id. § 56]. Plaintiff subsequently brouglhis action alleging discrimination and
retaliatory discharge undertie VII of the Civil Rights Act of 1964, the THRA, and
Tennessee common law wronfyfdischarge statutedd. Y 60-73]. Plaintiff seeks

compensatory damages, liquidatiamages, and punitive damagks][



Il. Standard of Review

Federal Rule of Civil Procedure 8(a)@ts out a liberal pleading standasahjth
v. City of Salem, 378 F.3d 566, 576 n.1 (6th Cir. 200dequiring only “a short and plain
statement of the claim showing that the pleag@ntitled to relief,in order to ‘give the
[opposing party] fair notice of what the. . claim is and the grounds upon which it
rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quotiG@gnley v. Gibson,
355 U.S. 41, 47 (1957)). Detailed factudlegations are not required, but a party’s
“obligation to provide the ‘gounds’ of his ‘entitle[ment}o relief’ requires more than
labels and conclusions. Twombly, 550 U.S. at 555. “[Aformulaic recitation of the
elements of a cause of action will not,'dmor will “an unadoned, the-defendant
unlawfully-harmed-me accusation&shcroft v. Igbal, 556 U.S. 662678 (2009).

In deciding a Rule 12(b)(6) motion to dis$ a court must construe the complaint
in the light most favorable to the plaintiff, apt all factual allegations as true, draw all
reasonable inferences in favof the plaintiff, and detenine whether the complaint
contains “enough facts to state a claim to relief that is plausible on its faeerhbly,
550 U.S. at 570. “A claim Isafacial plausibility when the plaintiff pleads factual content
that allows the court to drathe reasonable inference thlaé defendant is liable for the
misconduct alleged.1gbal, 556 U.S. at 678. “Determininghether a complaint states a
plausible claim for relief will [ultimately] . . . be a context-specific task that requires th[is

Court] to draw on its judicial experience and common sensk dt 679.



lll.  Analysis

Defendant moves for dismissal of plaifi$i claims under Tenn. Code Ann. 88 50-
1-10et seq., Tenn. Code Ann. §§ 50-7@1 seq.,” and Tenn. Code Anrg§ 50-1-801, to
the extent that plaintiff asserts claimsybed Tenn. Code Anrg 50-1-304, arguing that
the complaint does not contain sufficient tadtallegations to state a claim under the
remaining portions of these sits [Doc. 13 | 1-4]. Deifdant also moves to dismiss
plaintiff's claim for punitive damages undertiHRA on the groundthat they are not
recoverable Id. I 5]. Finally, defendant arguesathplaintiff's claim for liquidated
damages should be dismissedduese the complaint asserts no cause of action that would
entitle her to an awaraf liquidated damagesd.  6].

A. Plaintiff's Claims under Tenn. Code Ann. 88 50-1-10%&t seq. and Tenn.
Code Ann. § 50-1-801

Defendantarguesthat plaintiff's allegation of vichtions under Tenn. Code Ann.
88 50-1-101et seqg. is a broad reference that makesunclear which specific statute
plaintiff claims defendant has violatetd]  2]. Particularly, defendant argues that
outside of Tenn. Code Anrg 50-1-304, none of the othetatutory provisions are
applicable in this casdd.]. Defendant also argues thaénn. Code An. § 50-1-801
does not provide a cause of action; rathemetely sets forth théurden of proof for

alleging wrongful dischargdd. T 4]. In response, plaifftiargues that while the other

> Defendant’s motion for partial dismissal asserts that this appears to be an incorrect
citation and proceeds under the assumption tlaatgf meant to reference Tenn. Code Ann. 88
50-1-701et seq. Because plaintiff has not opposed thgsumption in her response, the Court
will adopt this assumption.
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portions of the statutes referenced in her complaint may not be recovery statutes, they are
relevant to her cause of action because they provide definitions, instructions, and burdens
of proof [Doc. 15]. In thealternative, plaintiff seek¢eave to amend her complaint
pursuant to Federal Rule of Civil Procedure [15]]

Tenn. Code Ann. 88 50-1-1@4 seq. contains provisions relating to issues such as
employment of illegal aliens, dal of employment becausaf affiliation with labor
unions or employee organizationsterference with choice of physicians, and volunteer
firefighters. The Court agrees with defendant that most of these statutory provisions are
inapplicable to this case as plaintiff has ptad any facts that would allow relief under
them. Additionally, Tenn. Code Ann. § 30801 sets forth the burden of proof for
plaintiff's wrongful dischargeclaim, but does not in itself provide a cause of action.
Accordingly, to the extent that plaintiff serts any claims beyoritenn. Code Ann. 8§ 50-
1-304, defendant’s motion tosmniss will be granted. Plaintiff, however, will be granted
leave to amend her complaitat set out the statutory prewns that govern her claims,
and may include references to any spedcshiatutory provisions #t provide relevant
definitions, instructions, and burdens of proof.

B. Plaintiff's Claims under Tenn. Code Ann.88 50-1-70%t seq.

Defendant next argues thaaintiff has not alleged anfacts in her coplaint that
would form the basis of an alleged \atbn under Tenn. Codénn. 88 50-1-70%t seq.
[Doc. 13 1 3]. In plaintiff'sresponse, she failed to adssethis portion oflefendant’s

argument. Tenn. Code Ann. 88 50-1-78& seq. contains the Tennessee Lawful



Employment Act, which requires emploge to obtain and maintain lawful
resident/employment verification informationThe Court agrees that plaintiff has not
alleged any facts to show that she is entitleceti@f under this statute. Additionally, the
Court notes that plaintiff's faihe to respond to this argumaenty be deemed waiver of
any opposition to the relief soughtSee E.D. Tenn. L.R. 7.2see also Taylor v.
Unumprovident Corp., No. 1:03-CV-1009, @05 WL 3448052, *2 (BD. Tenn. Dec. 14,
2005) (noting that a responding party waiegposition to an opponent’s argument when
it fails to respond to that argument). Aaodimgly, the Court Wl dismiss plaintiff's
claims under Tenn. dle Ann. 88 50-1-704t seq.

C. Plaintiff's Claim for Puniti ve Damages under the THRA

Defendant moves to disss plaintiff's claim for puriive damages arguing that
plaintiff has not stated a claim that wduéntitle her to punitive damages under the
THRA [Doc. 13 { 5]. Defendant argues that “punitiverdages under the THRA are only
available in cases involving sliriminatory housing practs and malicious harassment
absent express provision authorizingnpive damages in other areadd.[ (quoting
Carver v. Citizen Utilities Co., 954 S.W.2d 34, 36 (Tenn. 1997) (internal quotation marks
omitted)]. In response, plaintiff arguesatrunder Tennessee law, a court may award
punitive damages “if it finds a defendahas acted either (1) intentionally, (2)
fraudulently, (3) maliciously, or {4ecklessly” [Doc. 15 (quotinglodges v. S.C. Toof &

Co., 833 S.W.2d 896, 901 (Tenn. 199Riternal quotation marks omitted)].



While plaintiff is correct in asseng that a court may awd punitive damages
where a defendant has acted intentionaftgudulently, maliciouly, or recklessly,
plaintiff fails to address the narrower corttex punitive damages under the THRA. In
answering this specific questipthe Tennessee Supreme Court has held that under the
THRA, punitive damages are available onlydases involving disoninatory housing
practices and malicious harassmefee Carver, 954 S.W.2d at 36. Under Tennessee
law, a plaintiff alleging malicious hasament must show that defendant acted
maliciously—that is, with ill-will, hatred,or spite, and also “demonstrate that the
perpetrator intentionally intirdated the plaintiff from frely exercising a constitutional
right.” Davidson v. Bredesen, 330 S.W.3d 876, 889 (iha. Ct. App. 2009) (citing.evy v.
Franks, 159 S.W.3d 66, 80 (fe. Ct. App. 2004))see also Washington v. Robertson
Cnty., 29 S.W.3d 466, 473 (Tenn. 2000) (outlm the standard for malicious harassment
under Tenn. Code Ann. § 4-21-701).

The Court agrees with defendant thaaimtiff has not pledsufficient facts to
establish a claim for malicious harassment, neither is this a claim for discriminatory
housing practices. Therefortie Court finds that to thextent plaintiff seeks punitive

damages under the THRA, her claims will be dismidsed.

® Plaintiff's response to defieant’s motion argues that pitine damages are recoverable
under Title VII of the Civil Rights Act 0fLl964 and under Tennessee common law wrongful
discharge. The Court notesathdefendant has not argued othise and, therefore, does not
dismiss plaintiff's claims for punitive damagesder Title VII or Tennessee wrongful discharge
statutes.
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D. Plaintiff's Claim for Liquidated Damages

Finally, defendant moves tdismiss plaintiff's claimfor liquidated damages.
Defendant argues that plaintiff has not agskeny cause of action that would entitle her
to liquidated damages fi2. 13 | 6]. In partidar, defendant asserts that while Title VII
allows a plaintiff to recover back payofit pay, compensatorgamages, and punitive
damages, it does not allow recovery of liquidated damadeg&iting 42 U.S.C. § 2000e-
5(g); 42 U.S.C. § 1981a)]. Adionally, defendant asserthat the THRA and Tenn.
Code Ann. § 50-1-304 do not allow recoverfyliquidated damagesPlaintiff did not
address this argument in her respe to plaintiffs motion. See E.D. Tenn. L.R. 7.2
(failure to respond to a motion may be deeraedaiver of any opposition to the relief
sought). Accordingly, the Cauifinds that defendaist motion to dismiss plaintiff's claim
for liqguidated damages will be granted.
IV.  Conclusion

For the reasons stated above, the Court@RIANT Defendant’'s Partial Motion
to Dismiss [Doc. 13] in parto the extent explained in this memorandum opinion, and
GRANT plaintiff's request for leave to amerr complaint, but plaintiff may amend
the complaint only ira manner consistent with this opinion.

ORDERACCORDINGLY.

4 Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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