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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

HOUSE OF BRYANT PUBLICATIONS, LLC, )

Plaintiff, ;
V. ; No.: 3:14-CV-93-TAV-HBG
CITY OF LAKE CITY, TENNESSEE-¢t al, ;

Defendants. : )

MEMORANDUM OPINION AND ORDER

This civil action is before the Counn Plaintiff’'s Motion fa Injunction Pending
Appeal Based on New Facts [Doc. 53]. Defant City of Lake City, Tennessee (the
“City") filed a response [Doc. 56],and plaintiff House oBryant Publications, LLC
(“House of Bryant”) replied [Doc. 57]. Dendants Rocky Top Tennessee Marketing and
Manufacturing Co., Tim Isbel, Brad CdtieMark Smith, and Michael Lovely (the
“developer defendants”) also filed a resperiDoc. 59], and plaiiff replied to that
response as well [Doc. 62].

The Court held a hearing on the moti@nd after the hearing, the developer
defendants sought leave to file a supplemdmtef [Doc. 64]. The developer defendants
assert that the proposed supplemental regpaddresses arguments made by plaintiff at

the hearing as well as a case relied upon angif. Plaintiff repponded in opposition,

1 In the City’s response, ¢City informs the Court thét is now known as “Rocky Top,
Tennessee” [Doc. 56]. Because the pleadings have not been amended to reflect this name
change, the Court continues referring to ttegendant as “City dfake City, Tennessee.”
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asserting that the developer defendants dragle time to researdnd brief the issues
before the Court [Doc. 66]. &htiff also requests that tl&ourt award plaintiff the costs
associated in responding to thetran to file a supplemental brief.

Upon review of the developer defendarmiroposed supplemental brief [Doc. 64-
1], the Court finds it addresses matters thatnpiff could have addressed either in its
response brief, which the Caéwrdered due over two weeksfore the motion for leave
was filed, or at the hearing. Nonethelgbkg, Court will grant th developer defendants’
request for leave and consider the develaleéendants’ supplementhatief [Doc. 64-1].
It will also consider plaintiff'sesponse to that brief [Doc. 68].
l. Procedural Posture

On May 28, 2014, the Cadudenied plaintiff’'s motion for a preliminary injunction
[Doc. 45], which requested that the Courfjoam the City from changing its name to
“Rocky Top,” enjoin all defendants from pursgior supporting effost pertaining to the
City’s name change, and prohibit developmeinplans for an am@snent park or other
development trading on thema “Rocky Top” until suchime the Court may determine
the rights of the parties in this actiorin doing so, the Court addressed the motion
separately with respect toetCity and the developer defemt& In denying the motion
against the City, the Court dete@ned that the City would not likely be using plaintiff's

“‘ROCKY TOP” marks in commerce. In dging the motion against the developer

2 While the Court may award expenses wheauy fails to complywith a pretrial order
of the CourtseeFed. R. Civ. P. 16(f), the Court declines to do so here because it is granting the
developer defendants’ moti and considering both pis’ supplemental briefs.
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defendants, the Court determintidht plaintiff likely did nothave standing to assert its
trademark claims against tldeveloper defendants and thpdaintiff's trademark claims
against the developer defendants were notfikiee. In making that decision, the Court
relied upon the developer defentidrassertions that they ditbt have any plans to use,
sell, or otherwise infringe upon plaintiff's marks.

Plaintiff subsequently filed a notice appeal of the decision denying the motion
for a preliminary injunction [Doc. 46], and oretimext day, plaintiff filed another motion
for injunctive relief with this Court, whickought to enjoin th€ity from changing its
name to “Rocky Top” pending the decisiontbé United States Court of Appeals for the
Sixth Circuit [Doc. 47]. The Court promptlgeard that motion, as plaintiff filed the
motion approximately twenty-four hours befdree City was scheduled to vote on the
name change, and denied it [Docs. 50, %2}pproximately two months later, plaintiff
filed the motion currently penag before the Court [Doc. 53]. On October 6, 2014, the
Court held a hearing on the motion [Doc. 63].

Plaintiff does not urge the Court to exsecjurisdiction here despite the appeal of

the denial of the motion foa preliminary injunctiori. Instead, plaintiff requests relief

* Plaintiff did not @peal this decision.

* On October 2, 2014, the United States Coukmbeals for the Sixth Circuit issued an
order vacating the appellate briefing schedule andimglthe appeal in abeyance for thirty days.
House of Bryant Publ'ns, LL&. City of Lake City, TennNo. 14-5767 (6th Cir. filed Oct. 2,
2014).

® “The filing of a notice of appeal is an event of jurisdictional significance—it
confers jurisdiction on the court of appeals and stvé¢he district court ats control over those
aspects of the case involved in the appe@riggs v. Provident Consumer Disc. C459 U.S.
3



pursuant to Rule 62.1 of the Federal Rutd Civil Procedureand Rule 12.1 of the

Federal Rules of Appellate ProcedfireThe Court adheres to plaintiff's request and

56, 58 (1982)accord United States v. Garcia—Rohlé62 F.3d 763, 767—68 (6th Cir. 2009).
This transfer of power, however, does not effactotal divestiture of jurisdiction from the
district court: the districtourt retains jurisdictiomo enforce its judgmeng€ity of Cookeville v.
Upper Cumberland Elec. Membership Co#B84 F.3d 380, 394 (6th Cir. 2007), to proceed with
matters that will aid the appellate proceSschran v. Birkel651 F.2d 1219, 1221 (6th Cir.
1981), and to adjudicate matters elated to the issues on appd&skaver v. Univ. of
Cincinnati 970 F.2d 1523, 1528-29 (6th Cir. 1992). Witbpect to the grant or denial of a
motion for a preliminary injunction in particular, appeal “does not divest the district court of
jurisdiction to proceed witthe action on the merits.Moltan Co. v. Eagle-Picher Indus., Inc.
55 F.3d 1171, 1174 (6th Cir. 1995) (citation omitted).

® Rule 62.1 provides:

(a) Relief Pending Appeallf a timely motion is made for relief that the
court lacks authority to grant becaudean appeal that has been docketed
and is pending, the court may:

(1) defer considering the motion;
(2) deny the motion; or

(3) state either that itvould grant the motion if the court of appeals
remands for that purpose or thag thotion raises a substantial issue.

(b) Notice to the Court of Appeals.The movant mugtromptly notify the
circuit clerk under Federal Rule ofpfellate Procedure 12.1 if the district
court states that it would grantetrmotion or that the motion raises a
substantial issue.

(c) Remand.The district court may decidthe motion if the court of
appeals remands for that purpose.

Fed. R. Civ. P. 62.1. Correspondingly, Rule 12.1 provides:

(a) Notice to the Court of Appealslf a timely motion is made in the
district court for relief that it lacks #uwority to grant because of an appeal
that has been docketed and is pending, the movant must promptly notify
the circuit clerk if the district courstates either that it would grant the
motion or that the motion raises a substantial issue.

4



examines the pending motion wrdhe parameters set forth in Rule 62.1. Hence, the
Court may “(1) defer consideg the motion; (2) deny the motion; or (3) state either that
it would grant the motion if # court of appeals remands fihat purpose or that the
motion raises a substantial issue.” Fed. R. @i 62.1(a). For threasons that follow,
the Court is stating that it would grant thetmo, to the extent stated, if the Court of
Appeals for the Sixth Circuit remands for that purpose.

I. Preliminary Injunction Analysis

Rule 65 of the Federal Ras of Civil Procedure permits party to seek injunctive
relief if the party believes it will suffer irrepdi@ harm or injury dung the pendency of
the action. Fed. R. Civ. B5. A preliminaryinjunction is “an extraordinary remedy
never awarded as of rightWinter v. Natural Res. Def. Coundi55 U.S. 7, 24 (2008).

In determining whether tgrant a plaintiff's request fanjunctive relief, the Court
must consider four factors: (1) whether thevant would suffer irreparable harm without
the injunction; (2) whether issuance of tingunction would caussubstantial harm to
others; (3) whether the public interest wohtdserved by the issuance of the injunction;
and (4) whether the movant has demonsttad strong likelihood of success on the

merits. Overstreet v. Lexington-fatte Urban Cnty. Gov't305 F.3d 566, 573 (6th Cir.

(b) Remand After an Indicative Ruling. If the district court states that it
would grant the motion or that the motion raises a substantial issue, the
court of appeals may remand fdurther proceedings but retains
jurisdiction unless it expressly dismisshe appeal. If the court of appeals
remands but retains jurisdiction,etfparties must promptly notify the
circuit clerk when the district ewt has decided the motion on remand.

Fed. R. App. P. 12.1.



2002) (citation omitted)accordTumblebus, Inc. v. Cranme399 F.3d 754, 760 (6th Cir.
2005) (citation omitted). The factors are tolmanced and are “ngirerequisites that
must be met.” Certified Restoration Dr Cleaning Network, L.C. v. Tenke Corp511
F.3d 535, 542 (6th €i2007) (citation and internal gaiton marks omitted). A stronger
showing of likelihood of success on the mergsequired if the other factors militate
against granting relief, but a lesser showofglikelihood of success on the merits is
required when the other factors support granting relRgrformance Unlimited, Inc. v.
Questar Publ’rs, InG.52 F.3d 1373, 13886 (6th Cir. 1995) (citations omitted).

A. Strong Likelihood of Success on the Merits

Unlike with plaintiff’'s prior motion, it appears that plaintiff is arguing likelihood
of success on the merits of only its clamintrademark infringement under the Lanham
Act. In examining the likéhood of success on the misti the Court considers the
developer defendants’ argumentattthere still is no case or controversy, that plaintiff is
not likely to succeed on the merits of its gathrk infringement claim, and that the fair
use defense applies here.

1. Justiciability

Previously, the Court detern@d that it was not likely that plaintiff has standing as
to the developer defendants and that thendaagainst the developer defendants were not
likely ripe [Doc. 45]. In making this plieninary determinationthe Court recognized
that the two issues—standing and ripenesgsedapped because of the nature of the

alleged injury:



Notably, “[t]here is unquestionably some overlap between
ripeness and standing[,]” and “[w]héme injury alleged is not actual
but merely threatened, standingdaripeness become more difficult
to distinguish.” Airline Profls Ass’'n of Il Bhd. of Teamsters,
Local Union No. 1224, ARCIO v. Airborne, Ing. 332 F.3d 983,
988 (6th Cir. 2003). Therefore:

Although standing and peness are considered

separate issues, in pradithey involve overlapping

inquiries. If no injury has occurred, the plaintiff could

be denied standing or the case could be dismissed as

not ripe. The question whedr an alleged injury is

sufficient to meet the constitutional “case or

controversy” requirement is at the heart of both

doctrines.

Kardules v. City of Columbu85 F.3d 1335, 134@th Cir. 1996).

[Doc. 45]. While the Court examined sthng and ripeness seapéely, the Court’s
analysis focused on the fattat it was not likely there was a case or controversy with
respect to the developer defendants becatsgut it simply—any injury as a result of
the developer defendants’ conductsweypothetical at that timeSee Medimmune, Inc. v.
Genentech, In¢549 U.S. 118, 128 n.8 (2007) (acknedding that standing and ripeness
can be intertwined: “standing and ripeness doivn to the same question in this case”).

Given of the nature of the Court's ana$ysthe Court finds it appropriate to now

consider, again in the preliminary injunction contexthether plaintiff is likely to

" The Court recognizes its authority amlaligation to sua sponte raise standif@gnch
Billboard Co. v. City of Cincinnati675 F.3d 974, 983 (6th Cir. 2012ge also United States v.
Hays 515 U.S. 737, 742, (1995) (“The federal cowate under an independent obligation to
examine their own jurisdiction, and standing ‘is grfithe most important of [the jurisdictional]
doctrines.” (quoting=W/PBS, Inc. v. Dalla493 U.S. 215, 230-231 (1990))). Though given
the current procedural postureday the Court merely decides whetiias likely that there is a
case or controversy with respéctthe developer defendantSee U.S. Student Assoc. Found. v.
Land 546 F.3d 373, 381 (6th Cir. 2008) (in the cohtekkan emergency motion to stay an
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succeed on the merits of its trademarifringement claim against the developer
defendants in the face of the developer déémts’ arguments that there is no case or
controversy. See Univ. of Texas v. Camenisdbl U.S. 390, 395 (1981) (stating that
“the findings of fact and conclusions t#w made by a court granting a preliminary
injunction are not binding at tri@n the merits” (citations omitted)3ee alsdreg’l Rail
Reorganization Act Case419 U.S. 102, 139-40 (1974stating that “ripenessis
peculiarly a question of timingand where a “change in circumstance has substantially
altered the posture of the cameregards the maturity of [plaintiff's claims,] . . . it is the
situation now . . . that mugbvern” (footnote omitted)).

In examining this issue, the Court does not overlook thahy of the facts
forming the basis for plaintiff's argument ththere is now a case or controversy are not
part of the complaint.See Cleveland Branch, N.A.ARCv. City of Parma, Ohjo263
F.3d 513, 524 (6th Cir. 2001)ecognizing that standing “i® be determined as of the
time the complaint is filed”). Given the quedural posture, the Court assumes for
purposes of this analysis that plaintiff wdideek leave to file a supplemental complaint
with the new facts assertad the present motion.Rockwell Int'l Corp. v. United
States549 U.S. 457, 473-74 (2007) (“[W]hen a plainfiftes a complaint in federal
court and then voluntarily amenttee complaint, courts lodo the amended complaint to

determine jurisdiction.”). Indeed, Rule 1%(af the Federal Rules of Civil Procedure

injunction, discussing the likelihdothat the defendants could show that the plaintiffs lacked
standing);Sesi v. Fed. Home Loan Mortg. Carplo. 12-cv-10608, 2012 WL 628858, at *11
(E.D. Mich. Feb. 27, 2012) (finding that theamitiff “likely lacks standing” and denying a
motion for injunctive relief, withoutlismissing for lack of standing).
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allows a party to serve a supplemental plegdo cure defects ithe initial complaint,
including deficiencies isubject matter jurisdictioh.See Mathews v. Diad26 U.S. 67,
75 (1976) (explaining that there was “littleffaiulty” in a party’s failure to file an
application that was ‘@onwaivable condition ojurisdiction” until after he was joined in
the action because “[a] supplemental conmplan the District Court would have
eliminated this jurisdictional issue”);eague of Latin Amer. Citizens v. Bredes&d0
F.3d 523, 529-30 (6t&ir. 2007) (noting that “it woulahot serve justice to dismiss the
appeal” where the defendant did not rasstanding issue “below, at a time when
plaintiffs could have moved for and been fyegtanted leave to amend their complaint to
cure the standing defect”).
Turning then to whether ¢halleged facts in the recbwould present a case or

controversy, the Declaratory Judgnt Act (the “Act”) provides:

In a case ofctual controversyvithin its jurisdidion . . . any court

of the United Statesypon the filing of an appropriate pleading,

may declare the rights and other legal relations of any interested

party seeking such declaration, ether or not further relief is or
could be sought.

® The rule provides:

On motion and reasonable noticee ttourt may, on just terms, permit a
party to serve a supplemental pleading setting out any transaction,
occurrence, or event that happenetérathe date of the pleading to be
supplemented. The court may permit supplementation even though the
original pleading is defeiwe in stating a claim or defense. The court may
order that the opposing party pleadthe supplemental pleading within a
specified time.

Fed. R. Civ. P. 15(d).



28 U.S.C. § 2201 (emphasisdadl). According to the Supreme Court, demonstrating an
“actual controversy” for the purpose of a declaratory judgment action requires nothing
more than the showingqaired under Article 1ll. Medimmune549 U.S. at 126-27. For
there to be a case or controversy under Ktld, the dispute must be “definite and
concrete, touching the legal relations of gaeties having adverse legal interests’; and
[must] be ‘real and substantiaand ‘admift] of specific relief through a decree of a
conclusive character, as distinguished framopinion advising wdt the law would be
upon a hypothetical state of facts.lt. at 127 (alteration in gginal) (citation omitted).
And while there is no bright-line rule for ddinguishing cases thaatisfy the actual
controversy requirement from those casesdbatot, the ultimatequestion in each case

is whether the facts allegedinder all the circumstances, shtvat there is a substantial
controversy, between partieaving adverse legal interestd, sufficient immediacy and
reality to warrant the issuancé a declaratory judgment.ld. In applying the all-the-
circumstances test, courts are guided bg toctrines of standing, ripeness, and
mootness. See Prasco, LLC v. Medicis Pharm. Cop37 F.3d 1329, 1338 (Fed. Cir.
2008) (recognizing that “the ‘immediacy arehlity’ inquiry can be viewed through the
lens of standing™)Caraco Pharm. Labs, Ltd. v. Forest Labs, |ris27 F.3d 1278, 1291
(Fed. Cir. 2008) (recognizing dhthese concepts bear oneilier a case is justiciable

under Article III).

® Mootness is not an issue here.
10



At bottom, the developer defendants arthust they have naused “Rocky Top,”
so there is no case or controversy. Thisrésserelates to the doctrines of standing and
ripeness, or in other words, whether thepdtse is immediate anckal. The parties have
cited the Court to several cases addressinggbige, and the Counas examined them in
determining the likelihood that plaintiff$rademark infringement claim against the
developer defendants preseatsactual controversy.

In Geisha v. Tuccillpthe plaintiff, who opened a rasirant called “Japonais” in
Chicago, sought a declamti of infringement against the defendant, a prospective
restaurant owner, who attempted to fedenadlyister the name “Japonais” based upon his
intent to use the mark. 25 F. Supp. 2d 1002, 1006 (N.Dl. 2007). Applying the
totality-of-the-circumtances test fronrMedimmune the court held that there was no
actual controversy.Id. at 1015. In reaching this decision, the court noted that the
defendant had filed an intent-to-use apgiion for a stylizedversion of the word
“Japonais” for a restaurant. Yet, thefatelant, who had never opened a restaurant
before, had only “play[ed] around with a mg” had no specific location in mind, and
was not using a real estate agent to loakafdocation but merely “driving around and
looking for properties by himself.'ld. at 1015-16. And although the defendant owned
property suitable for a restaurant, he rentesliitand seemingly “abandoned that plan.”
Id. at 1016. Based upon these facts, the tcoetermined that #h defendant’'s “actual
preparations for opening astaurant [did] not appear tbave advanced significantly

beyond [his] statement of intentld.
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Yet in two other cases where intellectpabperty owners sought declarations of
impending infringement, the courts have deteadithere was an actual controversy, and
the Court finds that those cases are more takihe situation preséy before Court than
Geisha

In Young v. Vannersorthe plaintiffs, Vincent Paul Young, Jr. and Vince Young,
Inc., sued the defendantdleging trademark infringement612 F. Supp. 2d 829, 833
(S.D. Tex. 2009). Plaintiff Young, a professional football player, asserted that he is
widely known by his initials (VY)and the nickname “Invinceable.ld. One of the
defendants filed intent-to-use trademaakplications to usehe marks “VY” and
“INVINCEABLE" for various commercial productsid. The plaintiffs claimed to have
common-law ownership of the marks and gittua declaratory judgment against the
defendants. Id. The defendants moved to dismissguing that that the case did not
present an actual controversid. at 837. The court deternaid that there was an actual
controversy because “the defendants [had] eaed considerable suns develop and to
market the VY and INVINCEABLE marks,” “adlgedly designed and produced decals
and T-shirts using a VY logthat is allegedly substantially similar ¥incent Young,
Inc’s VY shield,” “contracted with a manatturing company to produce VY decals and
T-Shirts bearing their VY logo,” “prodited samples of various other products
incorporating the VY logaand the INVINCEABLE mark,” and “allegedly contacted

manufacturers and tested therked with these samplesld. at 845.
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In AARP v. 200 Kelsey Associates, L.Liie plaintiff had launched/lodern
Maturity, its “flagship publication,” which was tended for readers aged fifty years and
above. No. 06 Civ. 81(SCR2009 WL 47499, at *1 (S.Dl.Y. Jan. 8, 2009). About
four years later, in 1962, the plaintiff obtained a federal trademark registration for the
Modern Maturitymark. Id. But in 2003, the plaitiff changed the namef its publication
to AARP, The Magazinelthough it continued to use tiodern Maturity mark in
connection with other products and servicéd. The defendants, seeking to launch a
magazine intended for senior citizens ahli®lodern Maturity,” filed an intent-to-use
trademark application fo*Modern Maturity.” Id. In preparation fothis launch, the
defendants also “contacted potential publishers, generated written business plans
concerning the design and sale of thegamne, and engaged in extensive market
analysis.” Id. The plaintiff sought a declaratory judgment of trademark infringement, but
the defendants asserted thesas no actual case or camiersy because they had not yet
sold their magazineld. at *3. In examining this argumgrihe court held that there was
an actual controversy. It found that thdeshelants had “taken significant steps” toward
infringement, including “actively seeking liceges to publish a magazine called ‘Modern
Maturity,” and ‘conduct[ing ahextensive analysis of éhpublishing industry.”ld. at *9
(alteration in original). The court also rgguzed the plaintiff's allegations that the
defendants were actively searching for a licensing partner and noted that the plaintiff did
not have to “wait for defendants to actuadlgcure that partner before filing suitd. It

further noted that securing a licensing partioe actual publicatn “presumably occurs

13



only after one has made a number of concrete decisions concerning the proposed content,
design, and layout of the magazine” and tloaice a licensing partner is identified, little

will remain for defendants tdo other than commence protion, distribution, and sale

of the magazine.ld.

Like in Youngand AARR the developer defendantsvieataken significant steps
toward infringement of plaintiffs “ROKRY TOP” marks. While the developer
defendants may not yet be selling produntorporating “RockyTop,” the developer
defendants have patrticipated in the namange of the City, havlormulated a business
plan regarding use of “Rockyop,” have filed intent-to-wes applications that include
some iteration of “Rocky Top,” have secdra licensing partner, and have produced
sample shirts. There is seemingly littlenaning for the deveper defendants to do
“other than commence production, distrilonti and sale” of thei“Rocky Top” goods.

Id.; see also Yound12 F. Supp. 2d a“8-44 (explaining that prigtedimmunecase law
demonstrates that the case or controversy requirement is met where “a party has taken
steps such as producing prototypes angas of the allegedly infringing products,
soliciting business from and sending advemtgsito potential customers, or otherwise
investing significant funds in pparation to produce the prads,” but not where “a party

has not yet identified a name or location afbusiness, has not conducted any sales
activity, or has not secured the nesa&y components for production”).

Thus, considering all the circumstanceg @ourt finds that its likely plaintiff

now has a justiciable trademark infringemelaim against the developer defendants.
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2. Trademark Infringement Claim

To prevail on a trademark infringement ataia plaintiff must demonstrate: “(1)
that it owns a valid, protectable trademafR) that the defendarused the mark in
commerce and without the registrant'snsent; and (3) thergvas a likelihood of
consumer confusion.’/Abercrombie & Fitch v. Fashion Shops of Ky., JI863 F. Supp.
2d 952, 959 (S.D. OhiB005) (citations omitted).

a. Valid, Protectable Trademark

Plaintiff owns at least nine trademawgistrations related to “ROCKY TOP” on
the Principal RegisteiSeeDoc. 54 p. 4 n.2see alsdoc. 1-4]. “Registration of a mark
on the Principal Register of the [Unitedats Patent and Trademark Office] creates a
rebuttable presumption that a trademark is valit is, either intrently distinctive or
descriptive with secondary meaning, and ¢f@e, protectable under federal trademark
law.” Leelanau Wine Cellars, Ltd. v. Black & Red, Jra02 F.3d 504513 (6th Cir.
2007) (citing 15 U.S.C. 8§ 1115(a))The effect of the stataty presumption . . . is to
shift the burden of proof to ¢halleged infringer, in this sa [the developer defendants],
to prove the absence of secondary meanihgy.’at 514 (citation omitted).

The developer defendants argue that gifisymarks are not valid. As a basis for
this argument, the developdefendants contend that plaifhas not used plaintiff's
marks. Yet, the developer defendants haeele this statement without any support, and
the record demonstrates the cang is likely true; that isthat plaintiff likely has been

using its marks. Indeed, ithe record is plaintiff'slicensing agreement with the
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University of Tennessee, thugh which plaintiff has grantetie University of Tennessee
“a worldwide exclusive license . . . in and @ of House of Bryant's right, title, and
interest in and to the [trademaROCKY TOP] . .. .” [Doc. 43-1]* along with a list of
manufacturers, distributors, and retailers imeteen states who mage plaintiff’'s marks
[Doc. 66-3]. Moreover, defendants themselaeknowledged durinthe hearing on the
initial motion for a preliminanjunction that they “believe[d that “things like license
plate holders, decorative magnets, bumper stickedsother various trinkets . . . are sold
in very limited circumstances at the UBook Store and possiity the hotel that
[plaintiff's counsel was] stying at” [Doc. 44 p. 22see alsdoc. 59-1 (“I| am aware that
various t-shirts and other items are being soldtores in Anderson County, Tennessee
bearing the notations Rocky Top. Some dadsth items reflect thahey are officially
licensed by the University of Tennessee buhaao not.”)]. Thus, at this stage of the
proceedings, the Court finds that plaintiffshikely been using its marks and that its
marks are likely validprotectable trademarks.
b. Usedthe Mark in Commerce Without Consent

The developer defendants argue tliaey are not using “Rocky Top” in
commerce, so plaintiff is not likely tsucceed on its tradenkainfringement claim
against them. Yet, “[c]ourts have found tharademark infringememtaim satisfies this
element and may proceedesvif a product has naictually been sold.”Young 612 F.

Supp. 2d at 847 (citations omitte@d¢cord Bertolli USA, Inc. v. Filippo Bertolli Fine

19 This agreement became effective on Seylter 1, 2013, and has a term of five years
[Doc. 43-1].
16



Foods, Ltd.662 F. Supp. 203, 205 (S.D.N.¥987) (finding the “use in commerce”
element satisfied where the defendants senbottte of olive oil toa distributor, offered
the product to another, andinged labels and cartons ftine allegedly infringing oil).
While the developer defendants may not e selling products in commerce that
incorporate “Rocky Top,” the deloper defendants have participated in the name change
of the City, have formulated business plan, have filed intent-to-use applications, have
secured a licensing partner, and have produceblsashirts. Thusiit is reasonable to
infer that, in doing so, [the developer dedants] have not only used the [ROCKY TOP]
mark([s], but have [likely] done sbrough the channels of commerce&dARR, 2009 WL
47499, at *11 (finding the “use in commefcelement satisfieavhere defendants were
“actively seeking licenses t@ublish” an allegedly infringing magazine and had
“conducted an extensive analysisthe publishing industry”).
C. Likelihood of Confusion
In determining whether diKelihood of confusion” exits, the Court must consider

eight factors:

(1) strength of the plaintiff's marl(2) relatedness of the goods or

services; (3) similarity of themarks; (4) evidence of actual

confusion; (5) marketing charnise used; (6) likely degree of

purchaser care; (7) intent of thefeledant in selecting the mark; and

(8) likelihood of expansin of the product lines.
Abercrombie 363 F. Supp. 2d at 959 (citifgrisch’s Rests., Incv. Elby’s Big Boy of
Steubenville, In¢.670 F.2d 642, 648 (6th Cir. 1932 These factors “imply no

mathematical precision, and a pi@if need not show that albr even most, of the factors

17



listed are present in any particular case to be successfdl.{gquotingPACCAR Inc. v.
TeleScan Techs., L.L,(319 F.3d 243, 24%0 (6th Cir. 2003)).The “ultimate question
[is] whether relevant consumers are likely tdidwe that the products or services offered
by the parties are affiliated in some wayChampions Golf Club, Inc. v. The Champions
Golf Club, Inc, 78 F.3d 1111, 1116 (6th Cir. 1996) (quotiigmeowners Grp., Inc. v.
Home Mktg. Specialists, In@31 F.2d 1100, 1107 (6th Cir991)). Plaintiff argues that
the “precise goal” of the developer defendant$asconsumers to be confused by and to
associate its ‘marks’ with House of Bntss ROCKY TOP Marks” [Doc. 54].
I Strength of the Mark
The Sixth Circuit has stated:

The strength of a mark is a faat determination of the mark’s

distinctiveness. The more distina mark, the more likely is the

confusion resulting from its infringeent, and therefore, the more

protection it is due. Anark is strong and disctive when the public

readily accepts it as the hallmadk a particular source; such

acceptance can occwhen the mark is uniquevhen it has received

intensive advertisement, or both.
AutoZone, Inc. v. Tandy Corp373 F.3d 786, 793 (6th Cir. 2004) (quotibgddy’s
Junky Music Stores, Inc. v. Big Daddy’s Family Music,Qi09 F.3d 275, 280 (6th Cir.
1997)). The stronger thmark, “the greater the likelihood of confusionld. (citation
omitted).

Plaintiff argues that its “ROCKY TOP” marks are famous, as the phrase is “an

immediately recognizable and higtdistinctive trademark mosttrongly associated with

Plaintiff's primary licenseethe University of TennessegDoc. 54]. Plaintiff further
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asserts that it has sought registration foretedifferent categories of goods and services
with respect to the “ROCKY TOPharks, and those are solddagtistributed in interstate
and foreign commerce. The Court finds thgwints persuasive at this juncture to
suggest that plaintiff's marks are strongnd while the developedefendants remind the
Court that it previously addressed the fame of plaintiff's marks in a manner unfavorable
to plaintiff, the Court notes that analysi®encerned fame withespect to trademark
dilution. See Libbey Glass, Inc. v. Oneida L1 F. Supp. 2d 700, 717 (N.D. Ohio
1999) (“[T]he standard for fame and stinctiveness required to obtain anti-
dilution protection is more rigorous than thrauired to seek infringement protection.”
(citation omitted)).
. Relatedness of the Goods

In terms of the relatedness of the goatisssue, “[c]ourts have recognized that
there are basically three categories of cases: (1) direct competition of services, in which
case confusion is likely if the marks are sti#intly similar; (2) sevices are somewhat
related but not competitive, simat likelihood of confusn may or may not result
depending on other factors; af®) services are totally uneged, in which case confusion
is unlikely.” Homeowners Grp., Inc931 F.2d at 1108. The question is, are the
services related so that they are likelyb® connected in the mind of a prospective
purchaser?™ld. at 1109 (citation omitted).

Plaintiff argues that the developer defendduatge applied to register at least eight

trademarks incorporating “Rocky Top” and thereby have asggak a specific interest in
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producing and distributing goods in diresdmpetition with plaitiff's goods. Indeed,

they assert, the gosddentified by the developer deftant’'s trademark applications

cover “nearly every good” fawhich plaintiff has registered its “ROCKY TOP” marks.

The Court finds these arguments persuasivciemonstrating likelihood of relatedness.
iii.  Similarity of the Marks

In evaluating similarity, “it is axiomatic in trademark law that ‘side-by-side’
comparison is not the test. Instead, a coustrdetermine, in the light of what occurs in
the marketplace, whether the mark will lsenfusing to the public when singly
presented.” Wynn QOil Co. v. Thomas339 F.2d 1183, 1187 (6th Cir. 1988) (internal
citations, alterations, and qatibn marks omitted). “A prag analysis of similarity
includes examining the pronunciation, appeeearand verbal translation of conflicting
marks.” 1d. at 1188.

Plaintiff argues that the developer delants are attempting twpy exactly the
pronunciation, appearance, and verbal tramsiatif plaintif's marks. Plaintiff further
argues that the only changes to plaintiffferks are superficiakuch as adding non-
distinguishing terms. Upon review of piéif's marks and the marks set forth in the
developer defendants’ interd-tise applications, the Couihds plaintiff's arguments
persuasive in demonstrating adliihood of similarity. Indeed, even if two marks “are not
word-for-word copies of one another,” the meddition of other terms to a registered

mark does not eliminate the similarity tiveen the marks, nodoes it overcome a

20



likelihood of confusion, if “he two marks, when consi&er in their entireties, are
strikingly similar.” In re Chatam Int’l Inc, 380 F.3d 1340, 134@&ed. Cir. 2004).
V. Evidence of Actual Confusion
While “[e]vidence of actual confusioms undoubtedly thebest evidence of
likelihood of confusion,”"Wynn Oi| 839 F.2d at 1188, pldiff concedes that it cannot
currently offer evidence of actuabnfusion. Even so, the ladk such evidence is rarely
significant. Daddy’s Junky Music Stores, Int09 F.3d at 284.
V. Marketing Channels Used
In weighing this factor, the Court mu&tonsider the similarities or differences
between the predominant customers of theigsl respective goods or services” and
“determine whether the marketing approackesployed by each party resemble each
other.” Daddy’s Junky Music Stores, Ind09 F.3d at 284. Plaintiff argues that the
developer defendants are registering simiarks for the same goods and services to be
used and sold in the same @yas plaintiff's goods. At th point in theproceeding, the
Court finds these arguments persuasivedeamonstrating a likelihood that similar
marketing channels will be used by the parties.
Vi. Likely Degree of Purchaser Care
The Sixth Circuit has stated:
Generally, in assessing the likelihood of confusion to the public, the
standard used by the courts ig tiypical buyer exercising ordinary
caution. However, when a buyer has expertise or is otherwise more
sophisticated with respect to the ghmse of the services at issue, a

higher standard is proper. Similarivhen services are expensive or
unusual, the buyer can be expectedexercise greater care in her
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purchases. When services are solduch buyers, other things being
equal, there is less Bkhood of confusion.

Homeowners Grp., Inc931 F.2d at 1111. Plaintiff clais that the developer defendant’s
use of plaintiff's marks, along with the colorange and lyrics from the song, seeks to
create a false association witle University of Tennessee&Given this and the famous
loyalty of the universitis fans, plaintiff argues that treegree of purchaseare will be
low. The Court finds tht this factor currently weighs plaintiff's favor, as consumers
do not typically exercise a great deal ofecavhen buying relately inexpensive items,
such as t-shirtsAudi AG v. D’Amatp469 F.3d 634,%4 (6th Cir. 2006).
vii.  Defendants’ Intent in Selecting the Mark

“Proving intent is not necessary tonalenstrate likelihood of confusion, but the
presence of that factor strengthéims likelihood of confusion.”AutoZone, In¢.373 F.3d
at 799 (citation and internal quotation madtmitted). “If a partychooses a mark with
the intent of causing confusion, that fact &anay be sufficient to gtify an inference of
confusing similarity.” Id. Intent is relevanbecause purposeful capy indicates that the
defendant, who has at least as much Kadge as the trier of fact regarding the
likelihood of confusion, believes that hi®pying may divert some business from the
senior user.Daddy’s Junky Music Stores, In&@09 F.3d at 286Circumstantial evidence
of copying, particularly the use of a cested mark with knowledge of the protected
mark at issue, is sufficiertb support an inference amtentional infringement where

direct evidence is not availabl&utoZone, In¢.373 F.3d at 799.
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Plaintiff submits that the developerfdedants have “explicitly proclaimed that
they chose the name ROCKY TOP to cagptiire ‘magic’ associated with ROCKY TOP
and thereby ‘bring [tousts] in™ [Doc. 54]* They have further ilicated that “[s]uccess
comes in a name — the name of Rocky Tdd?][{ And, plaintiff argues, circumstantial
evidence exists that demonsésthat the developeefendants were aware of plaintiff's
objection to their use of “Rocky Top,” asidenced by the cease-addsist letter and the
filing of litigation [Doc. 1-8;see alsoDocs. 3-10, 3-11]. The Court finds all of these
points persuasive to suggest that the develdptendants’ intent in selecting the marks
set forth in the intent-to-use appliims was to copy plaintiff’'s mark3.

vii.  Likelihood of Expansion of the Product Lines

“[A] strong possibility that either partwill expand his busires to compete with
the other or be marketed to the same comssmill weigh in favor of finding that the
present use is infringing.”Daddy’s Junky Music Stores, Incl09 F.3d at 287. A
geographic expansion or arciease in the types of products or services offered can be

relevant. Id. Plaintiff argues that given the develogkefendants’ registration in several

1 While the developer defendants argue that Court cannot coiter statements in
newspaper articles, “the Federal Rules ofdEmce generally do not apply to preliminary
injunction hearings.”"Damon’s Rests., Inc. v. Eileen K Ind61 F. Supp. 2d 607, 620 (S.D. Ohio
2006) (noting that district courtgithin the Sixth Circui “have considered [hearsay] evidence, as
have numerous other circuit courts,” in addneg motions for a preliminary injunction (citing
cases));accord Fidelity Brokerage Servs. LLC v. Clemeh®. 2:13-CV-239, 2013 WL
5936671, at *5 (E.D. Tenn. Nov. 4, 2013) (“Generally &peg district courts within this circuit
have not required stringentdizerence to rules of evidence when reviewing petitions for
injunctive relief and have considered such evidence.”).

12 See alsdhe Court’s discussion regamd the fair use defensifra Section 11.A.3.
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categories of goods or services that competie plaintiff's goods orservices, there is a
strong possibility that the paes will compete with each other. The Court agrees.

In sum, the analysis ofeheight factors suggests that it is likely that the developer
defendant’s use of “Rocky Topreates a likelihood of confias. In other words, the
Court finds, for purposes of this stage of glneceedings, that it is likely that consumers
are “likely to believe that the products . offered by the partieare affiliated in some
way.” Homeowners Grp., Inc931 F.2d at 1107.

3. Fair UseDefense

The developer defendants assert thaly are entitled to use the phrase “Rocky
Top” as a geographic descriptan argument that employs aths known as the fair use
defensé?® The Lanham Act provides a defendaiith an affirmative defense where the
use of a trademark is:

a use, otherwise than as a mark, of the party’s individual name in his
own business, or of the individuabme of anyone in privity with
such party, or of a term or devigéich is descriptive of and used
fairly and in good faitlonly to describéhe goods or services of such
party,or their geographic origin
15 U.S.C. § 1115(b)(4) (emphasis added). “&mithe fair use doctrine, the holder of a
trademarkcannot prevent others from using the wotldat forms the trademark in its

primary or descriptivesense.” Hensley Mfg. v. ProPride, Inc579 F.3d 603, 612 (6th

Cir. 2009) (citation and internal quotation madkmitted). “Fair use pmits others to use

3 The developer defendants raise fair use as an affirmative defense in their answer [Doc.
20 1 194].
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a protected mark to describe aspects of them goods, provided these is in good faith
and not as a mark.1d. (quoting Car—Freshner Corp. v. 8. Johnson & Son, Inc70
F.3d 267, 270 (2d Cir. 1995)) (alteration omittet).other words, aefendant must have
used the mark (1) in its descriptive sense, and (2) in good flith(citation omitted);
accord Cairns v. Franklin Mint Cp292 F.3d 1139, 1151 i{® Cir. 2002) (recognizing
three elements of a fair use defense: (1) ‘afsthe term is not as a trademark or service
mark”; (2) use of the term is “fairly and in g@ faith”; and (3) the ten is used only to
describe the defendant’'s goods (intérg@otation marks omitted)). Regarding a
description of geographic orig the “description . . . must. . be made in a purely
descriptive and non-trademark sens&cthafer Co. v. Innco Mgmt. Coy@97 F. Supp.
477, 481 (E.D.N.C. 19) (citation omitted)aff'd, 995 F.2d 1064 (4tkTir. 1993). And
because the fair use defensamaffirmative defense, th®irden is on thelefendant to
demonstrate the applidity of the defense.Kelly-Brown v. Winfrey717 F.3d 295, 312
(2d Cir. 2013) (noting defendants “bear thedaun in establishing a fair use defense”).
Based upon the record befat, the Court finds thahe developer defendants are
not likely to succeed in assewyi the fair use defense. Firstappears that the developer
defendants are using “Rocky Top” as arkna The developer defendants have filed
several intent-to-use applications that incvgte some iteration of “Rocky Top,” and in
so doing, they have dectat their intent to use the phrase as a tradenssg, [e.g.Doc.
54-3 p. 7-8 (setting forth decidion signed by defendantrfiothy Isbel as President of

defendant Rocky Top Tennessee Marketamgd Manufacturing)]. They have also
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entered into an exclusiecensing agreement with Mamdelson Denim, a Knoxville-
based denim brand, which sugtgethat the developer defentthemselves believe they
are using the phrase “Rocky Top” asmark [Doc. 54-12 (“Rocky Top Tennessee
Marketing and Manufacturing, along witarc Nelson Denimdday announced a new
partnership in which the Kxville-based denim brand ould become the exclusive
licensee of Rocky Top, Tennessapparel and souvenirs.”)5ee Critter Control, Inc. v.
Young No. 3:13-0695, 2014 WH#411666, at *12 (M.D. Tenrgept. 8, 2012) (report and
recommendation) (where plaintiff, who owned the mark “Critter Control,” sued a
defendant for his use of “Elite Critter Conttothe court determined that the fair use
defense was unavailable becatisz“[d]efendant’s use of &é1mark was not a mere usage
of the words to describe his own services Wwas a competing use of the words at issue
as a mark to identify the [d]efendant’'s own businesBig Ohio State Univ. v. Thomas
738 F. Supp. 2d 743, 754-%5.D. Ohio 2010) (finding fair use defense unavailable
where the defendants used fiaintiff’'s marks in the defedants’ website domain name
and throughout the pages of its website altbaetdefendants’ athletic program because
“the terms and logos [defendants] have chdseuse are not beingsed ‘otherwise as a
mark’); Victoria's Secret St@s v. Artco Equip. Cpl194 F. Supp. 2d04, 724 (S.D.
Ohio 2002) (finding that the defendant ugskd VICTORIA’S SECRET trademark in a
trademark sense—that is, us#do identify the source of Bigoods to the public and to

distinguish those goods from others”—and aodlescriptive sense where the defendant
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“incorporated the VICTORIA'S SECRET trathark in the domain name, hyperlinks,
metatags, and text of their watesin a trademark sense”).

Second, it does not appearelik that the developer deféants are using plaintiff's
“ROCKY TOP” marks in goodfaith. The developer fendants were seemingly
instrumental in the City ofake City, Tennessee, changing its name to Rocky Top,
Tennessee. Prior to theity changing its name from ka City to Rocky Top, the
developer defendants were aware of piffis trademarks [Docs. 3-10, 3-11], but
nonetheless made plans to build a Rocky Tlleme park [Doc. 1-13], saying, “[tlhe
magic of that name [Rocky Top], isigg to bring [tourists] in” [Doc. 3-8} They also
said, “Success comes m name — the name of Rocky Todd.]. Even more, the
developer defendants recogeuizthat the theme-park peajt could proceed only if the
city changed its name [Docs. 1-11, 1-17]. Quwart thus finds it difficli, at this time, to
conclude that the developer defiants have been acting inagbfaith in using the phrase
“Rocky Top.” See Innovation Ventures, Clv. N2G Distrib., Ing.— F.3d —, 2014 WL
3953734, at *8 (6th Cir. 2014) (finding evidensupported bad faith where “jury heard
circumstantial evidence sugsting that Defendants knew Bfaintiff's protected mark
and proceeded to copy itBrimstone Recreation, LLC Vrails End Campground, LLC
No. 3:13-CV-331-PLR-HBG, @4 WL 4722501, at8 (E.D. Tenn. Sept. 22, 2014) (J.,
Reeves) (finding material question of fastgarding good faith where one could

reasonably conclude that tliefendant used thplaintiffs mark “not to identify the

4 See suprdootnote 11.
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geographic location of their business, hottrade on the goodwill of the plaintiffs’
marks”).

Even more, the Court questions the deper defendants’ asserted good faith
because of the circumstancesrsunding the filing of theiintent-to-use applications.
Within days of the City’s nae change, Tim Isbel, on lh&f of Rocky Top Marketing
and Manufacturing, began filj intent-to-use trademark djgations that incorporated
the phrase “Rocky Top’JeeDocs. 54-3-53-10]. One of those applications incorporated
lyrics of the song as welClompareDoc. 53-4 (incorporating “Home Sweet Home” in the
mark)with Doc. 43-1 (setting forth the Iys$ to the song “Rocky Top”)].

Finally, while even plaintf conceded that there may be some permissible uses of
“Rocky Top” as a geographic indicator, it doest appear that th@eveloper defendants
are using “Rocky Top” in a descriptive sensReviewing the marks set forth in the
developer defendants’ intent-tse applications, it appears that some of the marks would
not describe any geograplorigin of goods or services. deed, evidence in the record at
this point suggests that the company withich the developer defendants have entered
into an exclusive licensing empment for Rocky Top, Tennessee apparel and souvenirs, is
not even located in éCity and has plans to manufacttiRecky Top, Tennessee” items
outside of the City [Doc. 54-12gee alsdDoc. 66-2 (indicating jins for a “Rocky Top,

TN Dry Goods and Denim” in Seviero@Gnty and elsewheilia Tennessee)].

Accordingly, for these reasons, the Cdimtls, based upon thecord before it,

that it is not likely that the developer deéants are fairly using “Rocky Top.” And
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taking this finding in connection with the @d's analysis of thgusticiability of this
dispute and the likelihood of success oe thademark infringement claim, the Court
finds that plaintiff has demonstratedtaong likelihood of secess on the merits.

B. Irreparable Injury

The Court is well aware thathen there is a likelihood of confusion, irreparable
injury “ordinarily follows.” Circuit City Stores, Inc. v. CarMax, Incl65 F.3d 1047,
1056 (6th Cir. 999) (citation omitted). Moreover, ¢hCourt appreciates plaintiff's
argument that without a preliminary injunctigsiaintiff will suffer in that “its licensing
program will lose muclof the confidence reposed in it by (its) licensees’ if they view
[House of Bryant] as uniling to protect the exclusivity of its licensesFrisch’s Rests.,
Inc., 670 F.2d at 651 (quoting/arner Bros. v. Gay Toys, In@&58 F.2d 76, 78 (2d Cir.
1981)). Thus, this factor weighs in plaintiff's favor.

C. Harm to Others

Plaintiff argues that the preliminary injunction will benefit plaintiff's licensees by
protecting their interests and ability to matrkheir goods bearing plaintiff's “ROCKY
TOP” marks, but failing to issue a prelimiganjunction will cause plaintiff's licensees
to question the necessity of their licensiagreements with plaintiff and undermine
contractual obligations. Whilthe Court considers the latter point more of a reflection of
the harm plaintiff would bear absent arumgtion, it nonetheless understands that there is
potential harm to third parties if the Courtntls the requested injunction. In addition,

the Court does not find thtte developer defendants will harmed by an injunction that
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precludes them from using “Rocky Top” asrademark because, as plaintiff conceded
during the hearing, there are potential uséfRotky Top” that coulde non-infringing.

D. Public Interest

The Court acknowledges the “public interest in protecting trademariSee
Hanley-Wood LLC v. Hanley Wood LLE@83 F. Supp. 2d 147, 151 (D.D.C. 2011)
(concluding that the plaintiff was entitled géopermanent injunction because the public
interest favored “protecting against furtveslation of federal cpyright and trademark
laws”); Country Inns & Suites by Carlep Inc. v. Two H.O. P’shipNo. 01-cv-1214,
2001 WL 1587903, at *4 (D. Min. Nov. 19, 2001) (“Federalademark law is premised
on the concept that proteay intellectual property and g@renting consumer deception is
in the public interest.”). And given theoGrt's analysis regarding the likelihood of
confusion, the Court finds that this facthus weighs in plaintiff's favor.

In sum, the Court finds that the fouepminary injunction fators militate toward
iIssuing an injunction againgbhe developer defendantsSeeChanel, Inc. v. P’ships &
Unincorporated Ass'n lentified in Schedule ,MNo. 12-CV-2085, @12 WL 3756287, at
*2 (S.D. Tex. Aug. 28, 2012) (ordering a pn@hary injunction in part because there was
“good cause to believe” thatore infringing items would appear in the marketplace and
that “consumers may be misled, confusadd disappointed by the quality of these
products; and that plaintiff may suffersk of sales for its genuine producthanel,

Inc. v. eukuk.comNo. 2:11-CV-01508, 201WVL 4829402, at *4 (D. Nev. Oct. 11, 2011)
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(ordering a preliminary injunction in part dte the plaintiff's “well-founded fears” that
additional infringing products wodlappear in the marketplace).
lll.  Specific Injunction

Turning to the terms of the preliminanyjunction, plaintiff provided the Court
with a detailed request for reliésgeDoc. 62]. Plaintiff further asked the Court to “draw
a line” between fair use and imigement. The Court, thoudimds it sufficient to enjoin
the use of “Rocky Top” as aaftlemark on goods or services.

The next inquiry is to whorthe injunction should applyThe Court finds that this
injunction against using “Rocky Top” as ademark on goods or services should apply
to the developer defendants: Rocky Thgnnessee Marketing and Manufacturing Co.,
Tim Isbel, Brad Coriell, Mark Smith, and Miahkl Lovely. Yet, in its motion, plaintiff
states it seeks to also jeim “any other representatvof [Rocky Top Tennessee
Marketing and Manufacturing Co.]” [Doc. 53]Rule 65(d)(2) addresses who may be
bound by an injunction:

(2) Persons Bound. The order binds only ¢hfollowing who receive
actual notice of it by personal service or otherwise:

(A) the parties;

(B) the parties’ officers, agents,rsants, employees, and attorneys;
and

(C) other persons who are in actigencert or pdicipation with
anyone described in Rule 65(d)(2)(A) or (B).

Fed. R. Civ. P. 65(d)(2). Because Rocky Top Tenndsgseketing and Manufacturing

Co. is a defendant in this action, the Comdy enjoin its “offices, agents, servants,
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employees, and attorneys,” undhkis rule and the Court findkat the injunction should
apply to these individuals as well. The Godeclines to enjoin any other individual or
entity, however, because plaintiff has notmdmstrated that anyone outside of the
developer defendants—and their officerseratg, servants, employees, or attorneys—are
“In active concert or participatiorwith the developer defendants.
V.  Conclusion

Accordingly, the Court herebRANTS the developer defendants’ Motion for
Leave to File Supplemental Authority [Doc. 64] @TUATES that itWOULD GRANT
the motion for injunctive relief [Doc. 53], tihe extent set forth herein, if the Court of
Appeals for the Sixth Circuit remands foatlpurpose. Fed. R. Civ. P. 62.1.

IT IS SO ORDERED.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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