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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

BANC CARD GEORGIA, LLC, )

Plaintiff, ;
V. ; No.: 3:14-CV-300-TAV-HBG
UNITED COMMUNITY BANK, )z

Defendant. )

MEMORANDUM OPINION AND ORDER

This civil action is before the Cdumon plaintiffs’ motion for preliminary
injunctive relief, in which plaintiff Banc Carof Georgia, LLC moves the Court to enjoin
defendant United Community Baniks officers, agents, andl @ersons in active concert
or participation with it from (a) initiating further contact with any of those customers
acquired by Banc Card pursuant to theeagrents between the parties, (b) disclosing
Banc Card’s confidential business infofioa, including, among other things, Banc
Card’s personnel information to third pastieand (c) directly soliciting Banc Card’s
employees and/or sales repentatives [Doc. 1-2].

Plaintiff commenced thidawsuit in the Chancergourt for Loudn County,
Tennessee [Doc. 1-2]. At the same timp&intiff moved for a temporary restraining
order (“TRO”). The state court grantedetlTRO, enjoining defendant, its officers,
agents, and all persons in aetivoncert or participationith it from (a) initiating further

contact with any of those customers acaliiby plaintiff pursuant to the agreements
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between the parties; (b) disclosing ptdf's confidential bwsiness information,
including, among other things, plaintiff's persel information to third parties; and (c)
directly soliciting plaintiff's enployees and/or sales representatives [Doc. 3-1]. The state
court set the bond at $20M@nd ordered that the TRO wd become effective at the
time plaintiff executes and files the bond with the cold1][ It also set an injunction
hearing for July 3, 2014lid.]. This TRO was approved for entry by counsel for both
parties [d.].!

Plaintiff subpoenaed witsses for the July 3 hearing, one of whom, Security Card
Services, LLC, filed a motion to quash the subpoena on June 30, 2014 [Doc. 3-3]. This
motion to quash relied upon defendant’s ogal to federal court on the same d&y;[

Doc. 1]. In the removal papemdefendant asserts diversityigdiction [Doc. 1]. Plaintiff
has asserted that defendant did not attacbf dhe documents from the state court to its
notice of removal [Doc. 3.

After the case was removed, on July 3, 2014, plaintiff moved the Court for an
extension of the TRO and for the Court to &e injunction hearingpDoc. 3]. The Court
granted that request and ordered that th® TBmain in effect through the injunction

hearing [Doc. 4]. Defendant filed a resge in opposition to the request for an

! The Court notes that the TRO was apptbbg different counsefor defendant than
counsel on the record at this time. In aduhitiit appears that plaintiff executed and filed the
bond with the state court.

%2 The Court does not address this allegatioaniy detail at this timegs plaintiff does not
assert that this is a reasondieny the request for an injunction.
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injunction [Doc. 7], ad the Court held a hearing onlyJu6, 2014, dung which the
Court received evidence in the form obtimony and documertian and heard oral
argument [Doc. 13]. During the hearingaipkiff also narrowed its request for an
injunction—it asked the Court to enjoidefendant from continuing to disclose
confidential information and from compegj with customers acquired by Banc Card
pursuant to the agreemeiistween the parties.

At the conclusion of the hearing, defiant consented to #nd the TRO through
July 25, 2014 [Doc. 13keeFed. R. Civ. P. 65(b)(2), aride Court tookhe matter under
advisement. Upon consideati of the arguments of the pas, the evidence introduced
into the record, and the relevant law, the CADENIES plaintiff's motion for a
preliminary injunctior’
l. Background

Plaintiff provides creditrad debit card process] and settlement services to retail
merchants and other companidd. [{ 5]. Defendant is a financial institution that
provides banking services at a number of locations in 8ssee, North Carolina, and
Georgia [d. { 6]. Before 2003, defendant prowideredit and debit card processing and
settlement services to retail mmhants and other companidsl.[] 7]. But in 2003,
defendant allegedly sold this line of busiseto plaintiff in exchnge for an ongoing

percentage of revenggenerated therefronhd.].

% As plaintiff's complaint was filed in Tenseee state court [Doc. 1-2], it sets forth a
claim for injunctive relief under Tennessee RoleCivil Procedure 65.03. The Court, however,
construes plaintiff's request for injunctive rel@$ one for issuance of a preliminary injunction
under Federal Rule of Civil Procedure 65(a).
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On January 23, 2003, plaintiff and defenidantered into a “Referral Agreement”
[Id. T 8]. Pursuant to that agreement, giffimvas to pay a quarterly fee of 10% of the
revenue generated from merchants whose irdton defendant provideto plaintiff and
with whom plaintiff esthlished a relationshipld.]. The parties entered into similar
referral agreements until 200&1] § 9]. In 2006, the agreemt was revised to provide
that defendant would recei@2.5% of the reveraigenerated from the line of business
that defendant was selling to plaintiféi[  10]. The last referfagreement entered into
by the parties was dated June 1, 20l { 11]. The agreement, which defendant
allegedly drafted, provided, among other things:

2. Bank Compensation for RefdgaDuring the term of this
agreement and for as lomg the merchants that have been accepted
by Banc Card’s processor to reaeiProcessing Service as set forth
in Section 3 below (collective] the “Merchants”) receive
processing Services from Bancr@a processor, Banc Card shall
pay to Bank quarterly a fee of 326 (twenty-two and %2 percent) of
the Residual (as defined below) Babard receives as a result of the
transaction volume of such méents. For purposes of this
Agreement, the “Residual” shathean the remaining balance Banc
Card receives as income after gwevider of Processing Services
retains its fee for providing sucservices to the Merchants. The
Quarterly fee shall survive termination of this agreement.

4. Confidentiality. Each party al treat as confidential all
information concerningthe business of the other party or any
Merchant that is learned dog the course of performance
hereunder. Such confidentialfanmation shallinclude, without
limitation, any trade secrets, agneents, policies and procedures,
processes, programs, know howWnancial information, pricing
models or information, Merchamames, customer lists, personnel
information and computer and othtechnical data. Both parties
agree that they cannot directlyr indirectly compete on any
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merchant account that Banc Casdpaying to Bank a fee. This
paragraph shall survive termiran of this Agreement.

[Id. § 12]. This agreement expired iy own terms on June 1, 201d.[{ 13]. Plaintiff
asserts it paid over $1.5iltion from 2008 throughithe commencement of this lawsuit for
the business covered by the referral agreemantthat it continues to pay for this line
of business and goodwilld. T 17].

Before the agreement exrpd, in April 2014, a repssentative of Blue Jack’s
Seafood, a retail merchant, watkinto a branchffice of defendant and inquired as to
the availability of credit and debit camtocessing and settlement servicks f| 14].
Defendant did not refer him to plaintiff; irstd, defendant allegedly took this business
opportunity for itself [d.].

On May 23, 2014, defendant sent ptdf a letter informing plaintiff that
defendant would not renew tt#11 agreement and that,amptermination, defendant
“elects to reject and no longer accept Bank Compensation for Rerals or any other
fee due Bank by Banc Card under the Agreemddt’{[ 15]. Plaintiff responded on May
30, 2014 [d. T 16]. Plaintiff informed defendardf the post-termination restrictive
covenants and that plainti#ould be honoring its post-exption obligations, including
the payment of the referral fedsl.]. It also requested thakefendant continue its non-
disclosure and non-soltation obligationsif.].

According to plaintiff, defendant has paeted with SecuritfCard Services, LLC,
which has hired Express Employment Pssfenals, a recruiting service, to solicit a

number of plaintiffs employeeand sales representativdd.[] 19]. Plaintiff alleges,
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upon information and belief, that defend@nbvided detailed persarl information to
Security Card Services and that ExprespByment Professionals sairectly contacted
plaintiff's employees, urging them to leave plaintiff andrkvéor defendantIf. 71 19—
20]. Similarly, three Vice Pragents of defendarttave contacted plaintiff's employees
and sales representatives, offering them sales in direct competibn with plaintiff, as
well as commercial lending positiond [{ 21].

Further, plaintiff asserts that defendanatempting to solicit plaintiff's customers
for whom plaintiff is still actiely paying defendant a feéd[ {1 22]. As an example,
plaintiff notes that defendant contacted Thddges Resort and Marina and instructed this
business to hold off renewing any contracth plaintiff until defendant could provide
rates and details for “UniteGommunity Payment Systemdt[]. As another example,
plaintiff states that defendant also awied The Griddle Caf& Deli and defendant
encouraged it to terminate rslationship with plaintiff [d.].

Given all of this, plaintiff asserts aamin for breach of cordct, asserting that
defendant breached the nomuguete and the confidentialiggrovision of the agreement
between the partiesd. 11 24-30]. Plaintiff also asser claim for common law tortious
interference with business relationsl.[ 1 31-36]. Plaintiff requests a temporary
injunction, compensatory dsages, treble or punitive aeges, and other further

appropriate relief.



[I.  Analysis

A preliminaryinjunction “is an extraordinary remedyever awarded as a matter of
right.” Winter v. Natural Res. Def. Council, In55 U.S. 7, 24 (2008) (citation
omitted). One “should be gradtenly if the movant carrigsis or her burde of proving
that the circumstances clearly demand @Verstreet v. Lexington—Fayette Urban Cnty.
Gov't, 305 F.3d 566, 573 (61@ir. 2002) (citation omitted).

When deciding a motion for a prelinairy injunction, a district court must
consider four factors: (1) whether the movaould suffer irreparable harm without the
injunction; (2) whether issuanad the injunction would caussubstantial harm to others;
(3) whether the public interest would be szhby the issuance die injunction; and (4)
whether the movant has demonstrated a sth&etihood of success on the merits as to
each claim.Id. (citation omitted);Tumblebus, Inc. v. Cranme399 F.3d 754, 760 (6th
Cir. 2005) (citingPACCAR Inc. v. TeleScan Techs., L.1.319 F.3d 243, 249 (6th Cir.
2003)). Courts should make findings ase@mch factor unless a discussion of fewer
factors will resolve the cases & V Lounge v. Mich. Liquor Control Comm’'a3 F.3d
1071, 1076 (6th Cir. 994). No single factor is dispositivénty. Sec. Agency v. The
Ohio Dep’'t of Commerce96 F.3d 477, 485 (6th Cir. 200Byt a finding that there is no
likelihood of irreparable harm or no likelibd of success on the merits is often fadag
Gonzales v. Nat'l Bd. of Med. Exam'25 F.3d 620, 62th Cir. 2000);S. Milk Sales,

Inc. v. Martin 924 F.2d 98, 103 (6th Cir. 1991).



A. Irreparable Harm

Plaintiff asserts that it will be irrepargtharmed in the everan injunction is not
issued because seventy-eight percentplaintiff's gross revenue stems from the
customers that defendant referred to pifiintHenry Geny, Pradent of Banc Card
Georgia, LLC, testified that because defemidis a bank and plaintiff's customers are
customers of that bank, defendant can leverage its position to convince plaintiff's
customers to leave plaintiff and olstahe same services from defendantle further
testified that loss of this business would bevastating.” And plaintiff claims that these
losses are almost impossible to ascertain usxaf the fluctuationf revenue from year
to year and the fact that revenue isdshupon each “swipe” of a credit card.

A plaintiff’'s harm from the denial of a @liminary injunction is irreparable if it is
not fully compensable by monetary damageSverstreet 305 F.3d at 578 (citation
omitted);see alsdasicomputer Corp. v. Scpf73 F.2d 507, 511 {16 Cir. 1992) (stating
that “an injury is not fully compensabllyy money damages if thetnee of the plaintiff’s
loss would make damages difficult to calculate” and providing “loss of customer
goodwill” and “loss of fair competition thaesults from the breaabf a non-competition
covenant” as examples of lossthat are difficult to calcate). Defendant argues that
plaintiffs harm here, to the extent there is any, is fully compensable by monetary

damages, and the Court agrees. As plaihigihlighted during thedmaring, as of May 31,

* As an example, Mr. Geny discussed a custasaeking an increase in his line of credit
and defendant offering that increase so longhascustomer moved haebit and credit card
processing and settlement sees from plaintiff to defendant.
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2014, there is a finite number of merclsamtho plaintiff “signed up” after defendant
referred them to plaintiff. Assuming defemd is contractuallprecluded from soliciting
plaintiff's existing customers, as plaintiff asserts, the Court finds that, while the revenue
that plaintiff would receive from those custera may fluctuate from year to year due to
various circumstances, the harm that plairtificipates sustainingoon the loss of these
customers—monetary harm—is the type of hammexpert could readily ascertain using
appropriate accounting methods. And that there maylmubaerthearing about experts
does not change the quantifiable nature ef larm that plaintificlaims it may suffer
absent the requested injunction.

Moreover, the Court finds that the harnsexsed by plaintiff ispeculative at this
time. A plaintiff seeking a preliminary jumction must “demonstrate that irreparable
injury islikelyin the absence of an injunction.Winter, 555 U.S. at 22 (citations
omitted); see also Mich. Coal. of Radioactive Material Users, Inc. v. Griepeng4fg
F.2d 150, 154 (6th Cir. 199{gtating that irreparable hm “must be both certain and
immediate, rather than speculative threoretical”) (citation omitted). “Issuing a
preliminary injunction based onlyn a possibility of irreparablearm is inconsistent with
[the Supreme Court’s] characterization infunctive relief as an extraordinary remedy
that may only be awarded upon a clear showing that thietifi is entitled to such
relief.” Winter, 555 U.S. at 22 (citation omitted).

When questioned by defenseunsel, Mr. Geny admitted that he is aware of only

one customer, out of 2,500 customers, who paintiff to begin a relationship with



defendant for the same servicdglr. Geny was not aware tiie name of that customer,
nor the circumstances surrounding that custtentermination of its relationship with
plaintiff. Further, there was no evidence aaluced by plaintiff, other than Mr. Geny’s
conjecture, that plaintiffcustomers would actually ternaite their relationships with
plaintiff if solicited by defendant. Indeeds all parties seemed to agree, plaintiff's
customers are free to takeethbusiness wherever theyadse, whenevethey choose,
absent agreements to the contragyg( an agreement with pldiff to receive services
from plaintiff for a specified ternt). This factor thus weighstrongly in favor of denying
the requested injunction.

B. Likelihood of Successon the Merits

In order to establish dikelihood of success on theerits, plaintiffs must
demonstrate “more than a mgressibility of success.Barron v. PGA Tour, In¢670 F.
Supp. 2d 674, 683 (WM. Tenn. 2009) (citingix Clinics Holding Corp. Il v. Cafcomp
Sys, 119 F.3d 393, 402 (6th Cit997)). “[l]t is ordinarily stficient if the plaintiff has
raised questions going to the merits so serisubstantial, difficult, and doubtful as to
make them fair grounds for litigam and thus for more deliberative
investigation.” Id. However, “[tlhe showing necessary to establish a likelihood of

success on the merits varies inveyseith the other three factors.PartyLite Gifts, Inc.

> The Court recognizes thataitiff claims defendant hasolicited at least one other
customer [Doc. 14], but there i evidence that the customieft plaintiffs company for
defendant’'s company because of that solicitatior evidence that the solicitation has damaged
plaintiff’s goodwill or reputation.
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v. Swiss Colony Occasigndo. 3:06—CV-170, 2006 WL 2370338, at *3 (E.D. Tenn.
Aug. 15, 2006) (citindgn re DeLorean 755 F.2d 1223, 122®th Cir. 2000)).
1. Breach of Contract Claim

In the complaint, plaintiff asserts fdadant breached the 2D referral agreement
by competing with plaintiff fothe services of existing mdrants for whom plaintiff is
currently paying defendant a fee. Plaintiff further asserts that defendant breached the
agreement by releasing the names of plaintiffs employees to Security Card Services,
LLC, a recruiting company that has direatigntacted these employees and attempted to
convince them to leave plaintiff’s ogpany and join dendant’s compan$.

The Court first examines eéhbreach of the confidentiality provision, and does so
under Georgia laW. Defendant argues that plaintiffsaot demonstrated that defendant
disclosed any of plaintiff's confidential fiormation as defined by the 2011 referral
agreement. The Couagrees. Plaintiff introduced ewdce that a recruiter contacted
plaintiffs employees via their personalkell phones and knew ehterritories and
merchants for which each employee was resibs, but plaintiff did not introduce any

evidence indicating that defendant provideid thformation to theecruiter. Moreover,

® In its brief, plaintiff seemingly argues th@gfendant also violated a non-solicitation-of-
plaintiffs-employees clause, but at the hegyithe parties clarified that the solicitation of
plaintiff's employees shows only a breach of toafidentiality provision, not a breach of some
non-solicitation clause.

" No party disputes that Gegpa law applies here, as the 20&ferral agreement provides
that it “is made and shall be construed under the laws of the State of Georgia without regard to
any conflicts of law provisins thereof” [Doc. 1-2].SeeCertified Restoration511 F.3d at 541
(noting that, in diversity actions, federal courts generally enforce the parties’ contractual choice
of forum and governing law).
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the Court finds that this type of infoation may not fall witin the confidentiality
provision of the agreement because, as defendlemonstrated during the hearing, it is
information that is commonly available from a@ththe Internet or plaintiff's customers.
Information that is publicly availablecannot form the basis of a breach of a
confidentiality clause.See Williams v. Coffee Cnty. Bai®8 S.E.2d 430, 432 (Ga. Ct.
App. 1983) (rejecting claim for breach ofpired duty of confidetiality where “the only
information disclosed was a matter of publiecord and indisputedly [sic] was not
confidential” and questioning how one couldia@med by disclosure of information that
could be obtained through aopriate public authorities).

Turning next to the lwach of the “non-compete” aise, the 2011 referral
agreement provides, “Both pasi@gree that they cannot directly or indirectly compete
on any merchant accoutitat Banc Card is paying ®ank a fee.” Before examining
whether defendant likely breached this restrictive covenant, the Court must examine
defendant’s argument that thisvemant is unenforceable.

Plaintiff argues the agreement contempldtezisale of a line of business, so this
clause of the agreement is presumed reddenmder the Georgia Restrictive Covenants
Act, which became effective May 11, 2011 (thect”). Plaintiff further argues that
because the agreement relates to the sabtefeindant’s line obusiness of providing
credit and debit card processiagd settlement services, and was entered into by parties
of equal bargaining power, the agreement ghoeteive less scrutiny. And it argues that

the agreement is reasonably ilied to protect the interests of plaintiff and is reasonable
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in terms of duration and territory under @gia law because it iEmited to only those
customers with whom plaintiff had a boess relationship during the term of the
agreement.

Defendantdisagreesconterling the 2011 referral agement, by its own terms,
did not contemplate the sale of any line ofibess. And because it is merely a referral
agreement, defendant argues the Act dodsapply and there is no presumption of
reasonableness. Defendant further arguatsttie non-compete clause is unenforceably
vague and unreasonable. Finally, defendantecai® that the claussgplies only to the
extent that defendarbntinues to accept refal fees from plaintiff, and it has elected not
to receive these fees.

Given that the parties dispute the natir¢he agreement, the Court addresses the
nature of the agreement firs To reiterate, plainfi urges that the agreement
contemplates defendant sellin@ipltiff a line of business, vdteas defendant urges that it
merely contemplates defendant referring custanto plaintiff for plaintiff to solicit.

Based upon the record befar@and the plain language tife agreement, the Court
finds that the 2011 referral agreement (anel 2003 agreement that began the parties’
relationship) is, as defendant contends, an agreement that contemplates defendant
referring customers to plaintiff for ditband credit card processing and settlement
services, not an agreement that contempldiessale of an enérline of business of
defendant. This conclusistems from the language ofetleferral agreements, which

provides that the purpose is to “set fotfie obligations and rights of [defendant] and
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[plaintiff] with respe¢ to the referral by [defendant] tplaintiff] from time to time,
either orally or in writing, of a list of @iomers who may hereafter enter into agreements
to receive Processing Servicesm an authorized [plaintiffprocessor as a result of the
direct solicitation efforts of [plaintiff|.” Morever, the evidence preded thus far in this
proceeding demonstrates thatria was no sale of assets, nie sd stock, and no transfer

of goodwill. In a similar situation, a Georgiaurt declined to treahe contract at issue

as a sale of business agreemehmstell, Inc. v. Bunge Corp443 S.E.2d 706, 707 (Ga.
Ct. App. 1994) (finding an agreement “not irethature of a contract for the sale of a
business” in part because there was no sabeisihess assets, stock, or goodwill, and the
contract did not grant any exclusive rights).

Given this finding, the Court further cdades that the Act lsano application here
and that the Court must examine the resteé covenant undeGeorgia common law.
SeeGa. Code Ann. § 13-8-52 (providing thidie Act applies onlyo the agreements
described in subsection (a), which incllatgeements between or among employers and
employees, distributors and manufacturers, kssand lessees, partnerships and partners,
franchisors and franchisees, sellers and purchasers of a business or commercial
enterprise, and two or more employese alsoGa. Code Ann. § 13-8-57(d) (limiting
its application to specific types of sglesUnder Georgia lawrestrictive covenants
“which impose[] an unreasonable restrainttade [are] void as against public policy.”
Northside Hosp., Inc. v. McCordb37 S.E.2d 697, 699 (G&Lt. App. 2000). In

examining whether a restricevcovenant is a reasonable restraint on trade, Georgia
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courts utilize one of three types of scrutifstrict scrutiny, whichapplies to employment
contracts; middle or lesser scrutiny, which applies to professional partnership
agreements; and much lessusimy, which applies to salef business agreementsNew
Atlanta Ear Nose & Throafssocs., P.C. v. Prath60 S.E.2d 268, 2704 (Ga. Ct. App.
2002). Determining whether @estriction is reasonable & question for the Court.
Pittman v. Coosa Med. Grp., P,®85 S.E.2d 753, 756 (Ga. Ct. App. 2009).

The Court need not address the levesatutiny to apply here, however, because
the Court finds there are #e potential issues regardirige enforceability of the
restrictive covenant. In particular, the Cofinds that the restrictive covenant may be
unenforceable (1) because defant is no longer accepting a fee from plaintiff, (2)
because plaintiff malave unclean handsee Morgan Stanley DW, Inc. v. Frishiy3 F.
Supp. 2d 1371,380 (N.D. Ga. 2001) (“Morgan &tley is estopped from seeking a
restraining order against competitive condwdtich it admits to engaging in. As
demonstrated by Defendants’ citation to rfglan Stanley’s publicly filed pleadings,
Morgan Stanley regularly hires brokers frommgetitors and, in sdoing, engages in the
very same practices that it challenges herer’)3) because the restrictive covenant may
be void for vaguenessee Hamrick v. Kelley392 S.E.2d 518, 519 (Ga. 1990) (“The
‘blue pencil’ marks, but it does not write. nitay limit an area, thus making it reasonable,
but it may not rewrite a contract void forgreeness, making it definite by designating a
new, clearly demarcated area. The remedy#&gueness is an action for reformation and

not a suit for injunction to enforce the contrgct Indeed, the Couffinds this is a close
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guestion, but, at this timéhe Court has questions regagliwhat the provision means in
prohibiting both parties from competing on thmerchant accounts and what the term
“compete” encompasses. The Court thus firadsthis stage of the proceedings, that
plaintiff has not met the burden of demoasitrg more than a mere possibility of success
on the merits of its breach claim.
2. TortiousInterference Claim

Plaintiff asserts that defendant tortuousiterfered with its business relationships
with merchants to whom plaintiff providedebit and credit card processing services.
Defendant urges the Court to examine th@nslunder Georgia law, and plaintiff has not
opposed this request. The Court temamines this claim under Georgia [&w.

To recover under Georgia law on a widior tortious interfeence with business
relations, a plaintiff must demonstrate tithe defendant “(1) acted improperly and

without privilege, (2)acted purposely and with maliceithw the intent to injure, (3)

8 «A federal court exercising diversity juriwtion applies the choieef-law or conflict
rules of the forum state, in this case [TennesseK]gdin Indus., Inc. v. Van Deilen Int'l, Inc.
182 F.3d 490, 493 (6th Cir. 1999). “Tennessee daptad the ‘most significant relationship’
test of the Restatement (Second) of Conflict ofivkdo choice-of-law questions for tort claims
such as . . . tortious interference with a contractual relationshiparbon Processing &
Reclamation, LLC v. Valero Mktg. & Supply ChNo. 09-2127-STA, 2011 WL 4915886, at *5
(W.D. Tenn. Oct. 17, 2011) (citatiamitted). “Under this approaclthe law of the state where
the injury occurred will be applied unless soatker state has a morgsificant relationship to
the litigation.” 1d. (citation omitted). “[G]enerally, # law of the state where the injury
occurred will have the most sigmmi&nt relationship to the litigationld.

Here, plaintiff alleges thatlefendant tortiouslynterfered with merchants with whom
plaintiff has existing business relationships [Dbe 1 32, 34]. The only merchants mentioned
in the complaint are The Ridges Resort and Marina and The Griddle Cafe & Deli, both of which
are located in Georgiad. at 1 22; Doc. 7]. Defendant’'s headgesstis also in Georgia [Doc. 7].
Under the significant relationshiggst as adopted in Tennesssee Carbon Processin@011
WL 4915886, at *5, the Court finds that &gia law applies to this claim.
16



induced ahird party or partiesnot to enter into or comtue a business relationship with
the plaintiff, and (4) caused ghtiff financial injury.” Renden, Inc. v. Liberty Real
Estate Ltd. P'ship 111444 S.E.2d 81417 (Ga. Ct. App. 1994kitation omitted). “The
first element’s requirement that the tortfeagotred ‘without privilege’ requires proof that
the defendant was an intermeddler or s’ to the business relationship at issue.”
ASC Constr. Equip. USA, Inc.®ity Commercial Real Estate, In693 S.E.2d 559, 564
(Ga. Ct. App. 2010)citation omitted). “An entity thais a party ‘to an interwoven
contractual arrangement’ is not a stranger toarthe contracts or business relationships
that are part of the contractual arrangementl cannot be held ‘liable for tortious
interference with any of [those] coatts or business relationships.td. (citation
omitted). The Court finddased upon the recobgfore it at this preliminary stage, that
defendant was not likely a stranger to pldf's relationships with the merchants
identified in the complaintdrause those merchants are alstendant’s customers and
were referred to plaintiff by defendar$deDocs. 1-2, 7-1]. See id.at 564 n.4 (citing
case examples).

The Court thus finds that this facteveighs against granting the requested
injunction.

C. Substantial Harm to Others

While defendant asserts that issuing ibguested injunction wid interfere with
the rights of plaintiff's existing customers tthoose where they take their business, the

Court does not necessarily agree with thssessment because, as already noted,
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plaintiff's customers are free to take their business wherever they choose, whenever they
choose, absent agreementshie contrary. Thus, the Cowtbes not find that issuing the
requested injunction would im@e or stifle competition ithis regard. And the Court
finds that the harm to deafdant from the requested injuimn would be minimized by the
fact that the injunction would prohibit defgant only from (1) soliciting or competing for
a specific portion of plaintiff's existingcustomers and (2) diesing plaintiff's
confidential information, which no party gistes defendant has contractually obligated
itself to keep confidential [Doc. 1-2]. would not prohibit deferaht from engaging in a
competitive business with plairftihor using non-confidential farmation to so compete.
This factor thus weighs neither in favorradr against granting ¢éhrequested injunction.

D. Public Interest

In determining whether the public temest would be served by issuing the
requested injunction, the Court recogsizéhe sanctity in pholding contractual
provisions. Certified Restoration Drileaning Network, IL.C. v. Tenke Corp511 F.3d
535, 551 (6th Cir. 2007). Ydhe interest in upHding the sanctity o€ontracts may still
be protected without the impten of a preliminary injunctin. In addition, the Court
recognizes that, under Georgia lawstraints on trade are disfavore8ee, e.gRiddle v.
Geo-Hyrdo Eng'’rs, In¢.561 S.E.2d 456, 458 (Ga. Gipp. 2002) (“A contract in
general restraint of trade or which tend¢essen competition is against public policy and
Is void.” (citation omitted)). Thus, this factatso weighs neither ifavor of nor against

granting the requested injunction.
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IIl.  Conclusion

Balancing the four factors, the Court f;nthat an injunction in this case is not
warranted. The Court therefoBEENIES plaintiff's motion for a preliminary injunction
[Doc. 1-2]. The temporgurestraining order [Doel, Doc. 3-1] is hereby ACATED.

IT IS SO ORDERED.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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