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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
Herbert S. Monciert al .,
Plaintiffs,
V. Case No. 3:14€V-353PLR-CCS

Bill Haslam, et al.,

— N N N N

Defendants.

M emorandum Opinion

Plantiff Herbert S. Moncier filedthe action on July 29, 2014, seven days prior to
Tennessee’s August 7, 2014 election. Mr. Moncier askedCourt to declar¢ghe State of
Tennessee’s procedures for selecting and retaining appadlatejudges unconstitutionalHe
further soughtinjunctive relief tg among other thinggrevent the State from countingtention
votes or seatinthe judges retained in the general election held August 7, 2014. This is not Mr.
Moncier’s first challenge to Tenrgee’s judicial election laws. In fadb, October 2013, héled
a case before Chief District Judge Varlan makamgdentical challenge.Moncier v. Haslam,
Case No. 3:18v-630-TAV-HBG (E.D. Tenn. 2013) (Voncier 17). That case was dismissed
because MrMoncier lacked standing. For the same reason, this case will also be dismissed.
1. Background

This action primarily concerns Mr. Moncier's dissatisfaction with theteStaf
Tennessee’s approach to selecting, evaluating, and retaining appellate jiitige’sSlennessee
Plan,” codified at Tenn. Code Ann. 88-47101 through 1#4-116, provids that if a vacancy
occursin the office of an appellateourt judge after July 1, 2009, by death, resignation, or

otherwise, the governor shall fill the vacancy by appointing one of three nomitessdéy a
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Judicial Nominating Commission (the “JNC”). Tenn. Code Ann41M2@)(1)! If an
incumbent appellate judggecidesto notseek retention for another term, the Tennessee Plan
provides that a vacancy would be created in the office upon the expiration of the incambent’
term on September 1. The vacancy would thenfilled by the Gvernor,and the newly
appointed judge woulde subject toaretention election for the remainder of the term at the next
regular August election. Tenn. Code Ann. § 17-4-116(a).

On May 24, 2013, Judge Joseph M. Tipton, a TeneeSsart of Crimnal Appeals
judge, notified the Governor that he would not seek retention for another term in the August
2014 election. Accordingly, the JNC submittedmineesto fill the vacancy, and Governor
Haslam appointed Robert H. Montgomery tdrfill the positon.

Mr. Moncier is an attorney whioas stated hes interested in filling Judge Tipton&eat
however,Mr. Moncier failed to submit his name to the JNC for consideration. Instead, he
requestedhat Coordinator of Elections Mark Goins allow his name to be placed on the August
2014 ballot as a candidate for office. Mr. Goins denied the request, referring hime to t
“Tennessee statutes that provide for the manner judges are appointed and staudidariel
Tennessee.”

On October 18, 2013, Mr. Moncier filed a lawsuit against Governor Haslam and Mark
Goinsseeking declaratory and injunctive relief on behalf of himself and the people dftee S
of TennesseeMoncier v. Haslam, Case No. 3:1-8v-630-TAV-HBG, R. 1 (E.D. Ten. 2013).

In Moncier |, the plaintiff argued that the Tennessee Plan vielhie First and Foueenth
Amendment rights by denying him access to the August 2014 ballot and the righititalpo

association.

! The IJNC was terminated pursuant to Tenn. Code Anr284L2 on June 30, 2012. It completed its winm
period on June 30, 2013. On October 16, 2013, Governor Haslam issued Ex€cdtv No. 34, establishing the
Governor'sCommission for Judicial Agpntments to assist in the appellate selection process.
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On February 28, 2014, tleurt in Moncier | issued a memorandum opinion findikty.
Moncierlackedstandingbecause he alleged generalized grievances involving abstract questions
of wide public significance as opposed to a request for relief from a concrete aodarazed
injury. Accordingly,the ourt dismissed the complaint for lack of subjetitter jurisdiction.
Moncier I, at R. 40 Mr. Moncier appealed to the Sixth Circuit, which affirmed the district
court’s ruling. Moncier v. Haslam, 2014 WL 2958429 (6th Cir. June 30, 2014). Mr. Menc
thenfiled a petitionfor rehearing en banc with the Sixth Circuit that was denied on July 29,
2014.

The very same day, Mr. Moncier filed the instiawsuit against Governor Haslam, the
Tennessee State Election Coordinator, the Tennessee Attorney Generalappadigtecourt
judge in the State of Tennessee, and all the members of the Knox County Electiors§iomm
[R. 1]. Mr. Moncier once agaiseeks a declaration that the Tennessee Plan violates the First and
Fourteenth Amendments of the United States Constitution. Additionally, Mr. Mdileigra
motion for a preliminary injunction to move the Tennessee general election rioessee
appellaé court judges from August 7, 2014 to November 4, 2014@sihyGovernor Haslam’s
appointment of the appellate judges to new ternodfmfe beginning September 1, 2014. [R. 3].

On August 18, 2014, Mr. Moncier also filed an application for a tempaestyaining
order to, among other things, enjoin the Knox County Election Commission from certifiging
results of the August 7, 2014 ballots for Tennessee’s appellate court judges; tegureox
County Election Commission to count and certify Mr. Mien's writein votes for appellate
judges to enjoin the State Election Coordinator from accepting a report of the results of the
August 7 eletton of the Tennessee appellaielges; to enjoin the Governor from counting the

votes cast in the August 7 election; and to enjoin any defendant judge named irndhifact



taking an oatlof office as an appellateourt judge on or after September 1, 2014. [R. 12; p. 3
4].

The defendants responded oppositionto Mr. Moncier's motion for a preliminary
injunction on August 15, 2014. [R. 7]. They moved to dismiss for lack of sufvjatter
jurisdiction and failure to state a claim on August 19, 2014. [R. 9]. Finally, the defendant
responded in opposition to Mr. Moncier's application for a temporary restraining order on
August 28, 2014. [R. 19]. The Court held a hearing on the applications for injunctive relief on
August 29, 2014. The motions for injunctive relief as well as the defendants’ motion tesdismi
are ripe for the Court’s consideration.

2. Discussion

A. Motion for leaveto reply

As an initial matter, o August 28, 2014, Mr. Moncier moved for leave to file a reply to
the defendants’ response in opposition of the application for a preliminary injunction. ][R. 18
The motion is granted, and the Cowitl consider Mr. Moncier’s reply in ruling on the present
motions.

B. Mr. Moncier lacks standing to challenge the Tennessee Plan.

Federal courts have long imposed prudential limitations on the exercise of their
jurisdiction. Moncier v. Haslam, 2014 WL 29587429, at * 3 (6th Cir. June 30, 2014) (citing
Allen v. Wright, 468 U.S. 737, 7511984); Barrows v. Jackson, 346 U.S. 249, 2556 (1953)).
“Under these prudential limitations, courts should refrain from exercismggjction when the
asseted harm is a generalized grievance shared in substantially equal measurer laylatige
class of citizens.”ld. (internal quotations omitted) (citing/arth v. Seldin, 422 U.S. 490, 499

(1975);Wuliger v. Mfrs. LifeIns. Co., 567 F.3d 787, 793 (6th Cir.2009)).



Mr. Moncier’s first complaint alleges he has standing under 23 separate goydadal
theories. [R. 1, p. 5-12JHis amended complaint increased the number of theories to 34. [R. 15,
p. 920]. In Mr. Moncier’'sproposed second amended complaint, the number increased yet again
to 377 [R. 241, p. 1623]. However, despite the wild array of differegibunds theories,
doctrines,statutesand rights Mr. Moncier contendgill give him standingthe relief soughts
simply based on the fact that he cannot, in all instances, vote to elect the judgescohirEsée
appellate courts in the manner he would prefer. This is a plainly undifferentigiegthat is
common to all members of the publidMoncier v. Haslam, 2014 WL 29587429, at *5 (6th Cir.
June 30, 2014).

As the Sixth Circuit noted iMoncier 1, this lawsuit is the latest in a long line of cases
challengng the Tennessee Pland. at *4; see also Hooker v. Haslam, 2014 WL 1010367, at *2
n.3 (collecting unsuccessful challenges to the Tennessee Plan based on tatecarsdsfederal
constitutional grounds). Mr. Moncier’s challenge to the Tennessee Plars Jufier the same
shortcomings as many of these previous cases, incliomgier |. “Rather than asserting a
‘particularized stake in the litigation,” Moncier's complaint JWoncier 1] contained mostly
general allegations that the manner in which Tennessee selects and retainsllaseapprt
judges violates his rightand the rights of all Tennessee voters under the First and Fourteenth
Amendments.”ld. at *5 (emphasis in original). The same is true of the present case.

Mr. Moncier has in no way distinguished the present caseMontier . He does cite a

handful of cases that have been decided in the meartonever, none of the new cases cited

2 Some of the grounds asserted for standing include:
e Oath as an Attorney Mr. Moncier contends he has standing asa#ttorney sworn to protect the
constitutions of the State of Tennessee and theedi8tate®f America
e Because he supports popular elections for Tennessee appeldtgudges
e Because he belongs to a class of persons who oppose Governor Haslam evestiogppoint judges
e As alocal taxpayer to protect Knox County tax revenuesgdest on unconstitutional judicial proceedings
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have any meaningful effect on tlhetcome Additionally, the changes in fact alleged by Mr.
Moncier do not make his challenge to the Tennessee Plan anycormanete or particularized
than before. For example, Mr. Moncier contends, since the district court détonertr |, 21
incumbent appellate judges were qualified by the JNC to be the only candiithtescess to
the August 7 ballot, thereby prohibiting Mr. Moncier from politically supportamy other
candidates for those offices. [R. 15, p. 4]. He also contends he casinwrdtes for 29
Tennessee appellate judgegotes the state will not count. [R. 15, p. 6]. None of these
“material new events” transform Mr. Moncier's challenge of the Tennessee Plaanyitong
more than a generalized grievance common to any Tennessee voter.

C. Thereisno federally protected interest in appearing on the ballot for state-court
judge.

To the extent Mr. Moncier doedlegeparticularized injury- in that hepersonallywas
prevented from appearing on the ballot or having his wmiteotes counted, Mr. Moncier’s
claims fail as a matter of law and dismissal under Rule 12(b)(6) of the Fedseal d&® Civil
Procedure is appropriate.

Mr. Moncier has no federally protected interest in appearing on a ballot to be datandi
for statecourt judge whenTennessee lawas interpreted by the Tennessee Supreme Court,
requires appellateourt vacanciese filled by gubernatorial appointmie Moncier v. Haslam,
2014 WL 1010367, at *@; see also Showden v. Hughes, 321 U.S. 1, 7 (1944) (“The right to
become a candidate for state office ... is a right or privilegsatd citizenship....”)(emphasis
added) Newman v. Voinovich, 986 F.2d 159, 161, 163 (6th CL993) (affirming dismissal under
Rule 12(b)(6) of a suit challenging Ohio's judieagpointment procedures under the First and
Fourteenth AmendmentsBurksv. Perk, 470 F.2d 163, 165 (6th Cit972) (“Public office is not

property within the meaning of the Fourteenth AmendmeniM1son v. Birnberg, 667 F.3d 591,



598 (5th Cir.2012) (“[T]here is no constitutional right to run for state office protected by the
Fourteenth Amendment(citation and internal quotation marks omittedyelez v. Levy, 401
F.3d 75, 8687 (2d Cir.2005) (“[Plaintiff] lacks a constitutionally cognizable property interast i
her employment as an elected official.”).

Again, ashe argued ifMoncier 1, Mr. Moncier repeatedly citeAnderson v. Celebrezze,
460 U.S. 780 (1983Yor the proposition that candidate eligibility requirements implicate basic
constitutional rifpts. However,Anderson is distinguishable in that gresupposed that state law
requires an election in the first placéd. at 782 (reviewing Ohio’s process for presidential
candidates to qualify for the genegdéction ballot). Anderson does not madate that “states
organize their governments in a particular manner or provide for the electioat®tmirt
judges.” Moncier v. Haslam, 2014 WL 1010367, at * 7Anderson also does not stipulate how
states must fill vacancies in office or when states may deem the particutar dtiant. Id.
Anderson is, quite simplyjnapplicable to thgresent situation because Tennessse does not
provide for an open election for appellate-court judges.

Accordingly, to the extent Mr. Moncier has standing due to his limited efforts to lkeecom
a candidate for appellatourt judgeand his attempts to wrii@ votes for himself and others,
Mr. Moncier’s challenge to the Tennessee Plaii be dismissed for failure to state a claim
under Rule 12(b)(6) of the Federal Rules of Civil Procedure.

D. Motionsto amend or revisethe complaint

On August 29, 2014, Mr. Moncier filed a motion for leave to file an amendment to the
amended complaint. [R. 20]. Mr. Moncier seeks to amend the complaint to challenge Tenn.

Code Ann. 8§ 27-133(i), which governs thaotice requirementfor candidates to ej writein



votes counted. Mr. Moncier contends this code section unduly burdens Tennessee’s vsiters’ Fir
and Fourteenth Amendment rights.

Mr. Moncier thereafter filed a second motion to revise his amended complaint to
substitute the newly elected Kn®@ounty District Attorney for the outgoing District Attorney
named in prior complaints; to clarify that he was suing the defendants in thisfiduradl
capacities; and to add additional constitutional challenges to the TennessefRP[24].

Rule 15(a) of the Federal Rules of Civil Procedure provides that leave shaijdidee
given to amend a complaint when the interests of justice regieeef-oman v. Davis, 371 U.S.

178, 182 (1962) (“In the absence of any apparent or declared reasocis as undue delay, bad
faith or dilatory motive on the part of the movant, repeated failure to cureedefes by
amendments previously allowed, undue prejudice . . . futility of the amendmenttheto.leave
sought should, as the rules require, be ‘freely given.””). The denial of an opportunity to amend i
within the discretion of the district courtd.

In this case, despite his many attempts to amend his complaints, Mr. Moncielldths fa
to cure his lack of standing. His most recent proposed amendeplanoinand proposed
revisions would be futile because they tai to establish standing for Mr. Moncier to pursue his
challenge to Tennessee’s method for selecting and retaining appellate jAdigesonally, Mr.
Moncier’s inclusion ofa constitutionalchallenge to Tenn. Code Ann. §872133(i) would be
futile because, niike the Ohio election laws at issueAnderson v. Calebressi, Tennessee law
does not provide for thepenelection ofappellatecourt judges, writén or otherwise. The only
electionsfor Tennessee appellateurt judges are the retain/replace elections for judges already
in office. Even if this Court were to declare Tenn. Code Ann.-&133(i) unconstitutional,

write-in votes for Tennessee appellataurt judges would still not be counted.



Accordingly, the interests of justice do not require allowing Mr. Moncier to amend hi
complaint. The two motions to amend, [R. 20, 24], are denied.
3. Conclusion

Mr. Moncier's challenges to the Tennesddan are not the first. Litigants a
challenged the Tenness®&an under numerous legal theories includbwh the Tennessee
Constitution and the United States Constitution. Because the Tennessee SupugrhasCheld
the Tennessee Plan does not violate the Tennessee Constitatidithere is no federally
protected right to be a candidate for a statert judgeship, these challenges cannot prevail. If
Mr. Moncier or anybody else wants the State of Tennessee to use different psdedielect
and retain its appellatsourt judgesthey should exercise their right to petition the legislature
and lobby for a change in stdéev.

Because Mr. Moncier lacks standing to challetigeTennessee Plan generally, and lacks
a federally protected interest in being a candidate for state dpgsllat judge, his motions for
injunctive relief [R. 3, 12],are DENIED, and the defendants’ motion to dismiss, [R. 9], is

GRANTED. The plaintiff's amendedcomplaint isDISMISSED in its entiretyunder Rule

L T et

NITED STATESDISTRICT JUDGE

12(b)(1) and 12(b)(6).

% See Sate ex rel. Higgins v. Dunn, 496 S.W.2d 4@ 489 (Tenn. 1978Sate ex rel. Hooker v. Thompson, 1996 WL
570090 (Tenn. Oct. 2, 1996)poker v. Hadam, -- S.W.3d--, 2014 WL 1010367 (Tenn. Mach 120Q14).
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