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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

David S. Pittington, )
Plaintiff, ;
V. ; Case No. 3:14-CV-397-PLR-CCS
Great Smoky Mountain Lumberjack : )
Feud, LLC, )
Defendant. ;

Memorandum Opinion and Order

This matter comes before the Court on the parties’ cross-motions for summary judgment.
[R. 11, 12]. Because there are material dispofefsct, summary judgment for either party is
inappropriate. Their motions will therefore be denied.

l.

David Pittington and his wife began worgirfor Great Smoky Mountain Lumberjack
Feud (“LJF”) in June 2012. Mr. Pittington began working as a box office clerk, but he was
eventually promoted to “box office lead” and giva raise. During his hiring interview, Mr.
Pittington informed the hiring manager that he had a spinal cord generator implanted in his back
and would require a padded chair while working in the box office, which he received. When Ms.
Pittington began working at LJF, she worked in the concessions arshebwas soon promoted
to assistant arena manager.

In August 2012, Ms. Pittington claims that she was sexually harassed by Rich Mace, the

AV manager at LJF. She reported the incidertelosupervisor, but claims he did nothing about
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it. On September 13 or 14, 2012 Mr. Pittingtspoke with Mike Downs, LJF's facilities
manager, to inform him about Rich Macdishavior. Around the same time, Ms. Pittington
spoke with William Mapp, the arena manager Aed immediate supervisor, about the incident.

A few days later, when he returned from a trip to Alaska, Rob Scheer, LIJF's general manager
and CEO, learned about the incident andledaan emergency meeting to discuss Ms.
Pittington’s claim. Mr. Mace was present a¢ tneeting and acknowledged that he and Ms.
Pittington had kissed, but he claimed it was consensual.

LJF continued investigating the claim that week by interviewing Ms. Pittington and other
employees. According to LJF, during the course of its investigation into the sexual harassment
claim, it learned from other employees that Ms. Pittington had been making sexual comments
and sending inappropriate picks to male employees. In her deposition, Ms. Pittington
acknowledged having the pictures on her phone and that some of the lumberjacks may have seen
them, but she denied sending the pictures to the lumberjacks herself.

On September 21, 2012, Mr. Pittington approadiiethael Downs in his office. He was
crying and very upset over the course of itineestigation. Mr. Dows wanted to have some
other managers present to verify what hapdetharing the conversation. It would be a little
while before the other managers could arrive, so Mr. Downs suggested Mr. Pittington take a
walk. As he left the office, Mr. Pittingtonollapsed in the hallway. He stopped breathing
several times and his eyes “wdwatching and rolling back.”Mr. Downs called 911. He also
called Ms. Pittington to let her speak directly with the rescue squad. She told them Mr.
Pittington had a pulse generator in his back. This was the first time Mr. Scheer learned that Mr.

Pittington had “some sort of medical issue.”



On September 23, 2012 (nine days after Wittington made her claim to Mr. Mapp),

LJF placed Mr. Mace on a two-week suspensiohaut pay. At the end of that suspension, LJF
terminated Mr. Mace’s employment.

Mr. Pittington did not work on September 22 or 23, and he provided a doctor’s excuse for
those absences. On September 27, Mr. Pittingtenhwith many of LIFS managers, including
Mr. Scheer, Mr. Mapp, and Mr. Downs. The mge informed Mr. Pittington that he was
going to be transferred to the “shack” to act as “shack manager.” In LJF’s version of the story,
LJF offered the transfer and Mr. Pittington accepted it. According to LJF, this “would alleviate
some of the stress [Mr. Pittington] was experiencing in the work place as well as address the
issue of [his] personal discussions with othepkayees while on the clock.” LJF also contends
that this would allow it to implement a brand new business plan to utilize a “lead” employee
(instead of a clerk) to head up a newus with the shack as an untapped asset.

The shack is apparently just what it soutikls. It was an unheated building about 50
yards from the main building where guests could purchase tickets. The shack had a pair of
folding chairs without padding and no rubbertsnar carpet to stand on—just concrete and
plywood. There was no restroom in the shack.

Mr. Pittington worked in the shack on September 28, but he called in to work on
September 29 to report that he could not come in due to back and leg issues. On October 1 (or
maybe the 8th), Mr. Pittington requested some accommodations that would allow him to
continue working in the shack—namely a heater and a padded chair. Those things were given to
Mr. Pittington a few workdays later.

Also on October 1, Mr. Mapp texted Mr. Pittington to see if he could work from 10:00 to

5:30 the next day instead of his schedusudft of 7:30 to 4:00. Mr. Pittington objected



vigorously, believing there was an “agenda” agaihim and that they were cutting his hours.
Mr. Mapp relented to allowing Mr. Pittington’s shift to start at 9:00 instead of 10:00.

Mr. Pittington worked 9.5 hour shifts on Octol2and 3 in the shack. He then took four
days off before returning to work on October 8. In the meantime, Mr. Mapp concluded that the
text message conversation .Mrittington had with him on Qeber 1 was an insubordinate
“attack.” According to him, Mr. Pittington hadever spoken to him that way before. He
consulted with Rob Scheer andother manager regarding an appropriate response. On October
8, the very next time Mr. Pittington returnedwork, LJF terminated him for insubordination.

Mr. Pittington brought this lasuit asserting claims underetiTennessee Human Rights
Act, the Americans with Disabilities Act, andtl€ VII of the Civil Rights Act of 1964. He
believes he suffered adverse employment actions (the transfer to the shack, an attempt to cut his
hours, and termination) iretaliation for participating in his Wa’s sexual harassment claim, in
retaliation for requesting an accommodation for his disability, or because of the existence of his
disability.

I.

Summary judgment under Rule 56 of the Fatl®ules of Civil Procedure is proper “if
the movant shows that there is no genuine despst to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving party bears the
burden of establishing that no genuissues of material fact existCelotex Corp. v. Cattrett,

477 U.S. 317, 330 n.2 (198@toore v. Philip Morris Co., Inc., 8 F.3d 335, 339 (6th Cir. 1993).
All facts and inferences to be drawn therefrom must be viewed in the light most favorable to the
nonmoving party. Matsushita Elec. Indus. Co. Ltd v. Zenith Radio Corp., 475 U.S. 574, 587

(1986); Burchett v. Keifer, 301 F.3d 937, 942 (6th Cir. 2002). Courts may not resolve genuine



disputes of fact in favor of the movantolan v. Cotton, 134 S.Ct. 1861, 1863 (2014) (vacating
lower court’s grant of summary judgment for “fail[ling to] adhere to the axiom that in ruling on a
motion for summary judgment, the evidence tbé nonmovant is to béelieved, and all
justifiable inferences are to be drawn infagor”) (internal quotationand citations omitted).

Once the moving party presents evidence sufficient to support a motion under Rule 56,
the nonmoving party is not entitled to a ltnaerely on the basis of allegation€elotex, 477
U.S. at 317. To establish a genuine issue ath¢oexistence of a particular element, the
nonmoving party must point to evidence in tleeord upon which a reasonable finder of fact
could find in its favor. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The genuine
issue must also be material; that is, it must imgdhcts that might affect the outcome of the suit
under the governing lawld.

The Court’s function at the point of summary judgment is limited to determining whether
sufficient evidence has been presented to ma&keasue of fact a proper question for the fact
finder. Id. at 250. The Court does not weigh the evidesrcdetermine the uth of the matter.
Id. at 249. Nor does the Court search the recor@stablish that it is bereft of a genuine issue
of fact.” Sreet v. J.C. Bradford & Co., 886 F.2d 1472, 1479 (6th Cir. 1989). Thus, “the inquiry
performed is the threshold inquiry of determinimigether there is a need for a trial — whether, in
other words, there are any genuine factual istharoperly can be resolved only by a finder of
fact because they may reasonably be resolved in favor of either pangerson, 477 U.S. at
250.

1.
To establish grima facie case of retaliation under Title VII, a plaintiff must show: (1)

that he engaged in activity protected by Title VII; (2) that this exercise of protected rights was



known to the defendant; (3) that the defendaetaéfter took adverse @yment action; and

(4) that there was a causal connection betwbenprotected activity and the adverse action.
Hafford v. Seidner, 183 F.3d 506, 515 (6th Cir. 1999.). If the plaintiff establishpsraa facie

case, the burden shifts to the defendant to “articulate a legitimate, non-retaliatory explanation for
the action.” Springfield v. Akron Metro Hous. Author., 389 F.3d 555, 563 (6th Cir. 2004).
Claims under the THRA are analyzed ie tame manner as those under Title \Gampbell v.

Florida Steel Corp., 919 S.W.2d 16, 31 (Tenn. 1996).

LJF concedes that Mr. Pittington engagegbiiatected activity by being involved in his
wife’'s sexual harassment claim. LJF alsow@ades that it was aware of his involvement.
Finally, LJF concedes that Mr. Pittington’srtenation was an adverse employment action. LJF
disputes, however, the claim that Mr. Pittington’s transfer to the shack was an adverse
employment action, that his hours were cutth@t there was a causal connection between the
protected activity and any adverse action.

LJF's contention that Mr. Pittington’s transfer to the shack was not an adverse
employment action is not persinge. While Mr. Pittington remiaed at the same hourly wage
and his scheduled hours did not decrease (at least according tpiti#lisingenuous for LIF
to claim that a transfer to an unheated shack in the parking lot that lacks restroom facilities and is
normally staffed by clerks instead of “leads” is a lateral move and, as a matter of law, not an
adverse employment action. LJF claims that transferring Mr. Pittington to the shack would allow
them to “utilize [his] experience as a Box Office Lead in a new corporate strategicopla
improve the functionalityand productivity of the Shack.” Maglso. On the other hand, transfer

to the shack could very reasonably be seemn@smotion and the brandwécorporate strategic

! From the facts pled, it appears that LJF scheduled Mr. Pittington to work shorter shifts thah mdfter Mr.
Pittington objected, his supervisor relented and allowed him to work longer shifts.
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plan” as nothing more than pretext. It is nppeopriate for the Court to weigh those alternative
theories on summary judgment.

That brings us to the final element — the causal link between the adverse employment
actions and Mr. Pittington’s participation in his wife’'s sexual harassment claims. “A causal
connection is established when a plaintiff proffers ‘evidence sufficient to raise the inference that
[his] protected activity was the likely reason for the adverse actidtulir v. Hazel Park School
Dist., 710 F.3d 668, 675 (6th Cir. 2013) (quotidgshaw v. Ford Motor Co., 576 F.3d 576, 588
(6th Cir. 2009)). There is some confusion in t@iscuit, but generally temporal proximity by
itself cannot establish a causal connection. Nbetess temporal proximitialways plays a role
in establishing a causal connectiond.

Where an adverse employment action occurs very close in time after an employer

learns of a protected activity, such temporal proximity between the events is

significant enough to constitute eviderafea causal connection for the purposes

of satisfying a prima facie case of retaliation. But where some time elapses

between when the employer learnsaofprotected activity and the subsequent

adverse employment action, the employeest couple temporal proximity with

other evidence of retaliatoppnduct to establish causality.

Id. (quotingMickey v. Zeidler Tool & Die Co., 516 F.3d 516, 625 (6th Cir. 2009)).

LJF argues that the temporal proximity between Mr. Pittington’s participation in his
wife’s sexual harassment claim and the adverse employment actions is insufficient to raise the
inference of a causal connection. Mr. Pittingtors wigssatisfied with LIJF’s investigation into
Ms. Pittington’s sexual harassment allegatioms] he made that dissatisfaction known to his
supervisors. He complained that LJF was soliciting statements from Ms. Pittington’s co-workers
to smear her character. LJF contends thaeth&s no such motive, that it learned about Ms.

Pittington’s behavior in the noral course of itsnvestigation. LJF readily acknowledges,

however, that Mr. Pittington’s displeasure with his wife being the talk of the office (thanks to



what he believed was a sham investigation) s reason he was transferred to the shack.
According to LJF, isolating Mr. Pittington in the shack would alleviate the stress associated with
“the circumstances surrounding msfe and the allegations aboher flirtations behavior with

the lumberjacks.” A jury could reasonably find that the transfer to the shack was causally
connected to Mr. Pittington’s participation in his wife’s sexual harassment claim.

The possibility of a causal connection iseevmore apparent with respect to Mr.
Pittington’s termination. LJF terminated Mr. Pittington within days of him objecting to his boss
about what he perceived to e attempt to cut his hours. Mr. Pittington argued LJF was doing
these things to him as part of “an agenda” relating to his participation in his wife’s sexual
harassment claim.

LJF contends that Mr. Mapp beled the text messages to be an attack on him. Perhaps
the tone of Mr. Pittington’s textnessages was insubordinate, hetdid not use abusive or
derogatory language. While he was obviously upd®ut what he perceived to be injustices,
terminating Mr. Pittington for those text messages may be viewed by a jury as a Qross
overreaction—that the insubordiien argument is merely pretext and Mr. Pittington was
actually terminated for objecting to what he believed was illegal retaliation.

To sum: LJF concedes that Mr. Pittington engaged in a protected activity, that it was
aware of the protected activity, and that Mr. Pittington suffered at least one adverse employment
action. There remains considerable dispute exeether LIF attempted to cut Mr. Pittington’s
hours, whether his transfer to the shack wasidrerse employment action, and whether there
was any causal connection between Mr. iRgjton’s protected activity and the adverse

employment actions. Summary judgment is netdppropriate stage for weighing these factual



disputes. The parties’ motions will be denied with respect to Mr. Pittington’s THRA and Title
VII claims.
V.

To establish grima facie claim for retaliation under the ADA, a plaintiff must prove
that: (1) he is disabled; (2) he is otherwigealified for the position, with or without reasonable
accommodation; (3) he suffered adverse employment decisiod;) the employer knew about
the disability; and (5) he was replacellonette v. Elec. Data Sys. Corp., 90 F.3d 1173, 1186
(6th Cir. 1996) (abrogated on other groundd.byis v. Humboldt Acquisition Corp., 681 F.3d
312 (6th Cir. 2012)). Upon establishingprama facie case, the burden shifts to the defendant to
offer a legitimate explanation fthhe adverse employment decisidd.

LJF concedes all of these elements witbpeet to Mr. Pittingtors termination, and all
but the third element with respect to Mr. Pittington’s transfer to the shack. LJF argues that Mr.
Pittington cannot establish that his transfer ®oghack was an adverse employment action. For
the reasons stated above, that argument is not persuasive. At best, whether the transfer was
adverse or not is a material question of fact.

Either way, LJF argues that it hadgi@mate non-discriminatory reasons for its
employment decisions. The transfer to the shack was “a solution to a legitimate business
concern[] of LJF, namely to utilize an ‘wapped’ business opportunity headed by [Mr.
Pittington] as an experienced ‘lead’ employee,” and the termination was a result of Mr.
Pittington’s insubordinatéext messages. Again, for the reas discussed above in considering
Mr. Pittington’s Title VII and THRA claims, a jury could very reasonably reject those reasons as

pretextual.



V.

In the course of briefing their cross-motions for summary judgment, the parties have
descended into bickering over deadlines and lobagaysations of dishonesty. The plaintiff has
moved to strike some of the defendant'sdemce submitted in support of its motion for
summary judgment. [R. 17]. In turn, when tplintiff filed his reply five days late, the
defendant moved to strike the reply (without iladg any sort of prejudice), and asked the court
to award it the costs incurred in writing that motion to strike. [R. 25]. The plaintiff moved for
leave to file his late response [R. 28], and thwved for leave to file a sur-reply to essentially
defend his honor in relation toehdefendant’'s claim that he sstated facts, made “blatant
mischaracterizations,” or otherwise misled the Court. [R. 29].

The Court is not going to engage in these antics. Both parties are represented by
experienced and conscientious counsel. Manyhete issues could have been resolved by
maintaining a respectful tone and refrainingnfr moving for relief without regard to its
importance in the long run. Both motions to strike [R. 17, 25]aeied. The plaintiff's
motion for leave to file his late response [R. 28Bianted. The plaintiff’'s motion for leave to
file a sur-reply [R. 29] iDenied. Finally, because there are material disputes of fact with
respect to the plaintiff's Title VII, THRA, anADA claims, both parties’ motions for summary
judgment [R. 11, 12] ar®enied. And, as Judge Kozinski aptly counseledMiattel, Inc. v.

MCA Records, Inc., 296 F.3d 864, 908 (9th Cir. 2002), t{g parties are advised to chill.”

T T

UNLTED STATESDISTRICT JUDGE

IT ISSO ORDERED.
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