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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

EDWARD MASTELLONE,

)
)
Plaintiff, )
)
V. ) No.: 3:14-CV-433-TAV-HBG
)
PUBLIX SUPER MARKETS, INC., )
)
Defendant. )

MEMORANDUM OPINION

This civil action is before the Cduron defendant’sMotion for Summary
Judgment [Doc. 34]. Plaifitiresponded in opposition [Do@d4] and defendant replied
[Doc. 45]. For the reasons set forth lwelalefendant’s motion for summary judgment
will be granted in parand denied in part.

l. Background

Plaintiff began working for defendant k986 in Florida, where he held various
meat department positions before being ptad to a meat manager in 2001 [Doc. 34-1
pp. 7, 14-16]. A meat mager is responsible for the operations, performance results,
and customer satisfaction in the store’s meat departmidntaf 27; Doc. 39-1].
Defendant expects its meat managers tofoece high standard®r product freshness,
sanitation, security, and safety guidelines [Doc. 39-1].

Defendant maintains a Meat Referencd &nocedures Guide (the “Guide”) that
details comprehensive safety standards fodhag meat and has rules regarding product

rotation and maintaining product quality [Do84-1 p. 28; Doc39-2]. The Guide
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establishes rules for removal and disp@$alut-of-date products from the shelves [Doc.
39-2]. Plaintiff knew that defendant prohéd the extension afell-by dates [Doc. 34-1
p. 19]. Plaintiff further undstood that if he did not flow the Guide, he could be
disciplined or een terminatedifl. at 28].

Defendant also maintains an employee bao# that contains a provision entitled
Publix’s Rules of Unacceptable Conduct (tRales”) [Doc. 39-3]. The Rules provide
that, while defendant beliesen coaching and counseling its employees, defendant may
terminate employees without coaudp, counseling, or warnindd.]. Specific instances
of prohibited conduct that may warrannhmediate terminatiorinclude dishonesty,
falsifying company records, violation of safgtsactices, and failure to comply with rules
that have been established by indual stores or departmentsl ].

While acting as a meat manager in Klarin April 2004, phintiff received an
Associate Counseling StatemgfACS”) for failing to follow proper meat department
practices, including improperly extending l-by dates of ground meat product [Doc.
34-1 pp. 18, 62]. Lss than a month later, plaintiffaeived another ACS for multiple
management deficiencies, including extegdthe date on out-of-date ground meat
product [d. at 19-21, 63]. The ACS states thay circumstances garding to dating,
inventory control or assoc@tmorale or poor job perfarance will result in immediate

termination” |d. at 63].



In the summer of 2012, ghtiff transferred defendant to the meat manager
position at a new store opening Knoxville—store #14161f. at 17]. As part of his
relocation from Florida to Tennessee, pidiirsigned a Relocation Package Repayment
Agreement (“Relocation Agreement’)d[ at 22; Doc. 39]. Té Relocation Agreement
stated that plaintiff would be provided daeation package, but if he separated from the
company within twenty-for months after the relocation, iveuld be obligated to repay a
portion of the relocation packagbased upon a graduategpagment scale described in
the Relocation Agreement [Doc. 39].

Following the grand opening of store44b, plaintiff reported to Store Manager
Giuseppe “Joe” Prestigiaconamd Assistant Store Managéhristopher Huss [Doc. 34-1
p. 23]. Prestigiacomo reped to District Manager KeitlPhillips for the majority of
plaintiff's employment, until Roger Hinckletook overPhillips’s position in September
2013 [Doc. 34-2 p. 15]. Elbparks was the Assistant BteManager in plaintiff's
department for the majority of piiff's employment [bc. 34-1 p. 26].

About a month after the grand openiofystore #1416, on September 4, 2012,
Prestigiacomo sent an emol Phillips describing a meeting he had with plaintiff about
specific improvementsaeded in the meat department [D84-2 pp. 27, #-42]. In the
email, Prestigiacomo statedatH'if [plaintiff] came to Knoxville because of the weather,
to find a place to retire, to be closer to famdy because he enjoystscenery, that he is

here for the wrong reasondd[ at 41-42].



Plaintiff states that during his employnieRrestigiacomo referred to plaintiff as
“Mr. Mastellone,” but referred to other mayeanent employees by their first or last
names [Doc. 34-1 p. 52]. Aording to plaintiff, Prestigcomo and Huss frequently
asked plaintiff about his retirement plans and this happened particularly when there were
stock evaluations and after they galaintiff counseling statementfd[ at 23—-24, 55].
Huss would commonly remark on plaintiffage by making comments such as “old

school,” “over the hill,” and “you canteach an old dg new tricks.” [d. at 29].

Over the next year, plaintiff receiveaultiple ACSs from Restigiacomo and Huss
for various issues, including failure to properly manage new inventory, failure to follow
documented procedures for perishable faations, failure to follow store policies
regarding employee scheduling, failure toperly address profanity and inappropriate
conversations in the meat department, andriaila ensure that the meat department met
defendant’s standards regamlimventory control, organitan, sanitation, and product
presentation [Doc. 34-1 pp. 69-70, 75-78restigiacomo also gave ACSs to other
employees at the store including the grgamanager, the customer service manager, the
deli manager, and the assistant nmeabager [Doc. 34-2 pp. 19-20].

According to defendant’s policy, meabpucts must be pulled from display cases
the evening before the sell-bytdaso that no out-of-dafgoducts are on display when
customers arrive the next morning [Do84-1 pp. 31-33; 39-2].0ut-of-date products

are scanned out for inventory control and tHeposed of in a receptacle called a fat and

bone container, also called “bone barrel*lmone can” [Doc. 34-1 pp. 32-33]. The back



area of the meat department contains a walkeoler where meat products are kept prior
to being displayed for purchaskl.[at 31]. Out-of-date prodtg that have been pulled
from the display cases are alstored in the cooler on a separate rack, prior to being
scanned for inventory contrand disposed of in the fat and bone contailt}. [

In August 2013, District Manager Philfigransferred Archie Cook, who was born
on May 29, 1981, intthe Assistant Manager position [Dd@&#-4 p. 5]. When Cook was
transferred to Knoxville, he was a finalisind on the approved list of those who could
become a meat managét.[at 19]. At that time, other department managers thought that
Cook must have been promisgldintiff's meat manager poss [Doc. 34-1 pp. 52 -53].

Cook was transferred to store #B64when plaintiff was on vacatiord| at 53].
Upon returning from vaden, plaintiff's deskhad been cleared oud[ at 52-53]. When
plaintiff met Cook and asked about his aspmagi, Cook replied that he wanted to be
promoted to a meat manager and dgilaintiff “When are you retiring?"1dl. at 56].

Upon his return from vacatn, plaintiff went to grindsirloin shortly after Cook
had inventoried the cooler and found that timly box of sirloin available was already
out of date [d. at 53—-54]. Plaintiff contends thaaving out-of-date meaitvailable is the
“modus operandi” in the meat department taking a meat manager’s job awag.[at
54].

Later, before closing the meat departmamtthe evening of September 6, 2013, a
meat cutter named Harry Glover removea tgemi-boneless lamb legs from the meat

case that would be out-of-date the nexy d@oc. 34-2 pp. 30, 43]. The following



morning, Cook noticed the two out-of-datersdooneless lamb legs on the cooler rack
where out-of-date meat was s&dr[Doc. 34-4 pp. &0, 25]. When Cook left work that
day, the two semi-boneless lamb legs watile on the out-of-date ck in the coolerid.

at 25].

Plaintiff worked the closing shift thatlay, along with Isaac Bond, a meat cutter
[Doc. 34-1 p. 43]. Acording to plaintiff, he was whking alone during Bond’s meal
break when a customer cametiie counter and asked plaintiff for a boneless leg of lamb
[Id.]. Plaintiff then went intdhe meat cooler, found a bdess leg of lamb, which he cut
up and sold to the customéd.]. Plaintiff contends that ¢hlamb he sold the customer
was boneless—not semi-boneless—and thaubhéhe lamb up by hand with a kniflel [J.

He states that he did not check the datethe boneless-leg lamb prior to selling it
because he took it from area in the cooler where fresh meat was stoickdaf 44].
Plaintiff contends that at trend of his shift, he noticatie two out-of-date semi-boneless
lamb legs in the cooletd. at 43]. He scanned the two le@s out-of-datebut put them
back on the out-of-date rac&ther than in the faand bone containeld. at 45].

The next morning, Bond and Cook workie first shift [Doc. 34-4 p. 6]. Bond
told Cook that when he carback from his meal break the previous night, the saw was
dirty with lamb leg and he had to cleanld.[at 7-8; Doc. 34-2].Cook did not believe
there had been any fresh lamb leg in stockSeptember 7, and suspected that plaintiff
may have cut and sold the out-of-date semi-temselamb legs in the cooler [Doc. 34-4

pp. 7-8]. Cook reported his suspictonPrestigiacomo [Dc. 34-2 p. 29].



Prestigiacomoinvesticated the incidentldl. at 37]. Prestigiacomo and Huss
searched the fat and bone containers @wdpacter, but could not find the two out-of-
date lamb legsldl.]. Prestigiacomo reviewed a nunmlef documents it recorded the
sale and disposal of the lampboducts during the periotd[ at 30-31]. These documents
show that a customer purchased a semilesse-not boneless—Ilamb leg at 8:25 p.m.
on September 7, 2018][ at 65]. This took @ce fifteen minutes after plaintiff scanned
out for disposal the out-ofate semi-boneless lamb lelgl.[at 56]. The Weekly Item
Movement Report noted that a meat departt employee processed and sold a semi-
boneless lamb leg on September 7, 2048, there was nothing indicating that any
boneless lamb legs were sold.[at 46]. Prestigiacomo obieed statements from Bond,
Glover, and Eddie Romines, all which comofted that plaintif sold an out-of-date
semi-boneless lamb letd[ at 43—45].

According to plaintiff, this type of invéigation is not the normal protocol for this
type of event [Doc. 34-1 p. 29]. Typicalgefendant would haveoatacted a meat retalil
improvement specialistd.]. Furthermore, plaintiff contends that if Prestigiacomo were
conducting a neutral investigationto plaintiff's explanatiorof what happeed, then he
could have reviewed the shipgi weights of all the lamin stock, boneless and semi-
boneless, and this could have corrobedlaplaintiff's version of eventdd. at 50-51].

Prestigiacomo did not reviethe shipping weightdd.].



Store managers do not have authotdyterminate a department manager, so
Prestigiacomo presented the results of inigestigation to District Manager Roger
Hinckley [Id. at 15-16]. Hinckley terminatgalaintiff on September 20, 20181[; Doc.
34-1 p. 49]. Plaintiff sought a post-temation review, and a subsequent investigation
was performed by Human Resources Investigitichael Pierce, which upheld the basis
for plaintiff's termination [Dbc. 34-1 pp. 57, 79-82]. Hikley promoted Cook to the
meat manager position at store #141\esal weeks later [Doc. 34-4 p. 19].

Plaintiff filed this action alleging that defendant’s actions violated the Age
Discrimination in Employment Ac(“ADEA”), 29 U.S.C. 8§ 621¢t seq, the Tennessee
Human Rights Act (“THRA”), Tenn. Code Ann. § 4-21-1C%, seqg and Tennessee
common law [Doc. 1]. Defendant filed amended answer asserting counterclaims
against plaintiff [Doc. 24]. Defendant ajles that plaintiff is required to reimburse
defendant a percentage of the relocatiotkpge per the RelocaticAgreement between
the parties, as plaintiff separated from dmenpany within twentydur months after the
relocation [d.; Doc. 34-1 p. 49].

Defendant filed a motion for summanudgment requesting that summary
judgment be granted in itsvar on all of plaintif's pending claims ad on its breach-of-
contract counter claim against plaintiff [Doc. 34].

Il.  Standard of Review
Summary judgment under Rule 56 oktkederal Rules of Civil Procedure is

proper “if the movant shows that there isgenuine dispute as to any material fact and



the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). An issue of
fact is material if it mightaffect the outcome of the suit under the governing law.
Anderson v. Liberty Lobby, Inct77 U.S. 242, 248 (1986)A genuine issue of material
fact exists if a reasonable trier of factudd find in favor of tie non-moving party.ld.
The moving party bears the burden of estabiig that no genuine issue of material fact
exists. Celotex Corp. v. Catretd77 U.S. 317323 (1986)Moore v. Phillip Morris Cos.,
Inc., 8 F.3d 335, 339 (6th Cir. 1993 Accordingly, & facts and all inferences to be
drawn from them must be viewed in the lighost favorable to the non-moving party.
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Co#y5 U.S. 574587 (1986);
Burchett v. Kiefer301 F.3d 937, 942 (6th Cir. 2002).

“Once the moving party prests evidence sufficietb support a motion under
Rule 56, the nonmoving party et entitled to a trial merely on the basis of allegations.”
Curtis Through Curtis vUniversal Match Corp., In¢.778 F. Supp. 1421, 1423 (E.D.
Tenn. 1991) (citingCelotex 477 U.S. at 317). Likewe, the nonmoving party “cannot
rely on the hope that the trier of fact wilisbelieve the movant'’denial of a disputed
fact, but must present affirmiae evidence in order to defeat a properly supported motion
for summary judgment.”Street v. J.C. Bradford & Cpo886 F.2d 1472, 1479 (6th Cir.
1989) (internal quotations omitted).

The Court’s function at the point of mmary judgment is limted to determining
whether sufficient evidence fadeen presented to makiee issue of fact a proper

guestion for the fact finderAnderson477 U.S. at 250. Thughe Court does not weigh



the evidence or determiribe truth of the matterld. at 249. The Court also does not
search the record “to establish that it is Blevka genuine issue of material factStreet
886 F.2d at 1479-80. In short, “[t]he inguiperformed is the threshold inquiry of
determining whether there is a need forial4t~whether, in other words, there are any
genuine factual issues thaoperly can be resolved only laytrier of fact because they
may reasonably be resolvedfavor of either party.”Anderson477 U.S. at 250.

[ll.  Analysis

Defendant filed a motion for summarnudgment requesting that summary
judgment be granted in ifavor on plaintiff's pendinglaims under the ADEA, THRA,
and other state law [Doc. 34]Defendant also moves rfeummary judgment to be
granted in its favor for its breach-of-coadt counter-claim against plaintifd]].

A. Age-Based Discrimination Claims

Plaintiff brought age-based discrimiiman claims against defendant under the
ADEA and the THRA.29 U.S.C. § 621et seq Tenn. Code Ann. 8 4-21-10Trhe same
analysis applies to age-discrimination giai brought under the ADEA and the THRA.
Bender v. Hecht's Dept. Storetb5 F.3d 612, 620 (6th Cir. 2006).

The ADEA makes it unlawful for an emplay&o fail or refuse to hire or to
discharge any individual or otherwise discmiatie against any individual with respect to
his compensation, terms, conditions, or privileges of employment, because of such
individual’'s age.” 29 U.S.C. § 623(a)(1). @& purpose of the ADEA . . . is to protect

older workers from being ‘deprived of employment on the basis of inaccurate and
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stigmatizing stereotypes,’ and to ensure #raployers evaluate their employees on the
basis of their merits, and not their agéflen v. Diebold 33 F.3d 674, 676—77 (6th Cir.
1994) (quotingHazen Paper Co. v. Biggin807 U.S. 604, 610 (1993)). There are two
ways that a plaintiff can prove an ADEAiolation: by direct evidence or by
circumstantial evidence.Geiger v. Tower Autp.579 F.3d 614, 620 (6th Cir. 2009).
Plaintiff argues that he can survive sumngudgment by direct or circumstantial
evidence.

Plaintiff does not argue that any of thad®nce in the recordonstitutes direct
evidence of discrimination [Doc. 44 pp.1-415]. Rather, plaintiff analyzes the
discrimination claims in the coett of circumstantial evidencé]. In light of plaintiff's
decision to only addressrcumstantial evidence, tt@ourt will do the same.

Circumstantial evidence “is proof that doest on its face establish discriminatory
animus, but does allow a factfinder to draweasonable inference that discrimination
occurred.”Geiger, 579 F.3d at 620 (citation omitted). The burden of persuasion remains
on the plaintiff to demonstratby a preponderance of thadance that ag was the but-
for cause of the challenged adverse employment acdorss v. FBL Fin. Servs., Inc.
557 U.S. 167, 177 (2009%ee, e.g. Harris v. MetraGov't of Nashville & Davidson
Cnty, 594 F.3d 476, 485 (6t@ir. 2010). “The ultimateuestion in every employment
discrimination case involving a claim of dispte treatment is whether the plaintiff was

the victim of intentional discriminationGeiger, 579 F.3d at 620 (@tion omitted).
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Discrimination claims basedn circumstantial evidencare analyzed under the
burden-shifting framework articulated McDonnell DouglasCorp. v. Green411 U.S.
792, 802 (1973).Martin v. Toledo Carditngy Consultants, Inc548 F.3d 405, 410-11
(6th Cir. 2008). Under thicDonnell Dougladramework, the burden is on the plaintiff
to first establish grima faciecase under the relevant statu#ll U.S. aB02. To set
forth aprima faciecase of age discrimination usingotimstantial evidence, a plaintiff
must establish that:

(1) he or she was a member of atpcted age class (i.e., at least

forty years old); (2) he or shsuffered an adverse employment

action; (3) he or she was qualifiéat the job or promotion; and (4)

the employer gave thel to a younger employee.
Pierson v. Quad/Graphics Printing Corp/49 F.3d 530, 536 {6 Cir. 2014) (citation
omitted). This burdefis not onerous.” Texas Dep’t of CmtyAffairs v. Burdine 450
U.S. 248, 253 (1981). Indeed, it is “easily meCline v. Catholic Diocese of Toledo
206 F.3d 651, 660 {6 Cir. 2000) (quotingNrenn v. Gould808 F.2d 493, 500 (6th Cir.
1987)). In this case, tBndant does not contestathplaintiff has met th@rima facie
elements of age discrimination [Docs. 35, 45].

After plaintiff establishes @rima facie case for age discrimination, the burden

then shifts to defendant to articulate gitienate, non-discrinmatory reason for the

adverse employment actiorKline v. Tenn. Valley Auth128 F.3d 337, 348 (6th Cir.

! The Court notes that defendant does natlehge plaintiff's ability to establish@rima
facie case of age discrimination. Rather, defendaases its argument for granting summary
judgment on the theory that plaintiff cannotaddish pretext [Doc. 35 p. 13-16]. The Court,
therefore, declines to analyze whether plaintiff can establisime faciecase.

12



1997). “Once the defendant meets this buardthe plaintiff must produce sufficient
evidence from which the jury may reasoryabtject the employer’'s explanation™ as
mere pretext. Martin, 548 F.3d at 410-11 (quotinglanzer v. Diamond Shamrock
Chems. C9.29 F.3d 1078, 1083 (6th Cir. 1994)).

1. Defendant’s Non-Discriminatory Reason for Termination

Because defendant does nontest that plaintiff can show the elements pfima
facie case, the burden now dKifto defendant to artitate a legitimate, non-
discriminatory reason for itadverse employment actiorKline, 128 F.3d at 348. A
defendant is not required to show thiait was actually motigted by this non-
discriminatory reason; it sinhp must raise a genuine isswf fact as to whether it
discriminated against plaintiffProvenzano v. LICHoldings, Inc, 663 F.3d 806, 814-15
(6th Cir. 2011) (citingBurding 450 U.S. at 254). As af@mdant’s burden is only one of
production, the Court does nassess the credibility of aféadant’s proffered reason.
St. Mary’s Honor Ctr. v. Hick$509 U.S. 502, 509 (1993).

Defendant has met its burden here. febdant explains that plaintiff was
terminated for violating thestore policy of selling out-of-datmeat [Doc. 35 p. 13].
Specifically, defendant contends that Preatigmo, in response tilne allegation that
plaintiff had sold out-of-date semi-boneldasnb leg, conducted an investigation and
concluded that plaintiff has sold oot-date meat—a terminable offendd.[at 13-14].
Defendant supports its explanation wigvidence from companyecords as well as

testimony from several employees.
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If defendant’s explanations true, defendant's &on would not constitute
discrimination on the basis of @ag Therefore, for purpose$ summary judgment review,
defendant has satisfied lisirden to produce a legitate reason for its action.

2. Proof That Defendant’s Reason Is a Pretext

The burden now sh# back to plaintiff. In thidinal stage of the analysis, a
plaintiff must “demonstrate that the emplogeproffered nondiscminatory reason was
not the true reason for the employment decidban,rather a pretext for discrimination.”
Provenzanp 663 F.3d at 815 (citindBurdine 450 U.S. at 256). The burden to
demonstrate pretext “merges with [plaintff'ultimate burden opersuading the court
that [he] has been the victiof intentional discrimination.”ld. at 812 (quotindBurdineg
450 U.S. at 256). “[A] reason cannot be proved to be a pretegiscriminationunless
it is shownboth that the reason was falsmd that discrimination was the real reason.”
St. Mary’s Honor Ctr,509 U.S. at 515 (interhguotations omitted).

The Court notes that it is insufficient rilaintiff to show that defendant’s
proffered reason for termination was erroneotajewski v. Auto. Dating Processing,
Inc., 274 F.3d 1106, 1117 (6th Cir. 2001). “lasg as an employer has an honest belief
in its proffered nondiscriminatory reasdor discharging an employee, the employee
cannot establish that the reason was predéxXtecause it is uthately shown to be
incorrect.” Id. Here, therefore, is it not enough falaintiff to show that defendant was

incorrect about his selling out-of-date meas long as defendant idan honest belief”
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that plaintiff sold out-of-date meat, pl&éih cannot establish that the reason was pre-
textual even if it is ultimatg shown to be incorrectld.

Plaintiff can provide suffi@nt evidence of a pretekr unlawful discrimination
“by showing that the proffered reason (das no basis in fact, (2) did not actually
motivate the defendant’'s challenged condwmt,(3) was insufficient to warrant the
challenged conduct.' Wexler 317 F.3d at 576 (quotingews v. A.B. Dick Cp231 F.3d
1016, 1021 (6th Cir2000)). “The three-part test neadt be applied rigidly. Rather,
pretext is a commonsense inquiry: did theptavyer fire the employee for the stated
reason or not?'Blizzard v. Marion Tech. Co0Jl.698 F.3d 275, ZB (6th Cir. 2012)
(citation and internajuotations omitted).

a. No Basis in Fact

With regard to the first fzor, plaintiff argues that there is a genuine issue of
material fact as to whether plaintiff s@dooneless or semi-boneless leg of lamb, whether
he sold one or two legs, and whether or netl#mb plaintiff sold was out of date. The
Court’s inquiry, however, is not whether tfeets are disputed, but whether defendant’s
proffered reason for terminating plaintiff $i@any basis in fact. The record includes
evidence of a detailed investijon, conducted by Prestigamo, into whether plaintiff
sold out-of-date meat. Pt@&gacomo completednterviews of employees, collected
statements from employees, iesfed the workspader evidence of wht transpired, and
compiled and examined company documentatadinto discern what transpired on the

evening of September 6, 201Every aspect of his invesdgon, except the statements

15



from plaintiff himself, corroborated that pl4iiii sold out-of-date meat. The Court finds
that, although plaintiff disputebat the event giving rise efendant’s stated reason for
termination actually occurred, defendanstmted reason does have basis in faSee
Majewskj 274 F.3d at 1117.

b. Did Not Actually Motivate the Termination

With regard to the seconddt@ar, according to plaintifia genuine issue of material
fact exists as to whether plaintiff's termation was actually motivad by the sale of out-
of-date meat, or it if was because of age discrimination.

Before turning to the analysis of thfactor, the Court must determine what
evidence it will consider here, because theredéspute between the parties as to what is
relevant evidence. Defendant argues that age-based remarks from Prestigiacomo, Huss,
and Cook are irrelevant to tiggestion of pretext. It submitat the undisputed material
facts show that Hinckley—not Prestigiaeo, Huss, or Cook—was the decision-maker
regarding plaintiff's termination, and cawuently, the othersstatements are not
material. Plaintiff, however, argues that 8tatements should w®nsidered because he
has provided sufficiergvidence to convince a reasonajoigy that Hinckley was merely
the “cat’s paw,” and plaintiff's clairshould survive under that theory.

Under the “cat’'s paw” theorya plaintiff may challenge an employer’s improper
treatment even if the ultimate decisionraakvas neutral and wanot motivated by
discriminatory animus.Madden v. Chattanoog&ity Wide Serv. Dept549 F.3d 666,

677 (6th Cir. 2008)Christian v. Wal-Mart Stores, Inc252 F.3d 862, 877 (6th Cir.
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2001). The theoryapplies when a biased subordinate employee, who lacks
decisionmaking power, influees the unbiased decisionmaker to make an adverse
employment decision.Arendal v. City of Memphi519 F.3d 587604 n.13 (6th Cir.
2008). In relying oma “discriminatory ifiormation flow, the liimate decisionmakers
[act] as a conduit” to theam-decisionmaker’s prejudicéMladden 549 F.3d at 679.

In determining whether an employee asnon-decisionmaker under cat's paw
theory—that is, whether he is one whasemus may be imputed to an employer—a
court should consider the “gaioyee’s ability to influence # ultimate decisionmaker.”
Chattman v. Toho Tenax Am., In€&86 F.3d 339, 353 (6th Cir. 2012). Another
consideration is the extent to which thepboyee can take “tangible employment actions
against the victim.” Voltz v. Erie Cty.617 F. App’x 417, 424 (6th Cir. 2015) (citing
Vance v. Ball State Univl33 S. Ct. 2434, 2443 (2013)¥The ability to take tangible
employment actions means that the indiidl can effect a significant change in
employment status, such as hiring, firinfpiling to promote, reassignment with
significantly different responsibilities, or decision causing a sidigant change in
benefits.”ld. (internal quotation marks omitted) (quotidgnce 133 S. Ct. at 2443).

There is no evidencm the record that Hinckly—the ultimate decisionmaker—
had any age-based prejudice agaplaintiff. Because Hincky was neutral and was not
motivated by discriminatory animus, in ordemteevail, plaintiff must establish employer

liability based on theat’s paw theory.
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The Supreme Court found that in ordeffital liability under a cat’s paw theory, a
plaintiff must establish two elementd) a biased non-decisionmakenténded. . . to
cause an adverse employmentagct and (2) the discriminatory action was “a proximate
cause of the ultimate employment actiorStaub v. Proctor Hosp562 U.S. 411, 422
(2011) (emphasis in original) (applyingeticat's paw theory to a claim under the
Uniformed Services Employment and ReemplogtriRights Act). The statute at issue in
Staubrequired that the discriminatory actitbe a “motivating factor” in the resulting
adverse employment actioid. at 416-17. In contrast, urmdde ADEA, plaintiff retains
the burden of establishing that age itz but-for cause of his terminatiolGross 557
U.S. at177.

It follows that, due to the heightenedmstiard of causation in the AEDA, cat’s
paw liability will apply in thiscase if: (1) a non-decisionmak because diis age bias,
took actions intended toave plaintiff terminated; and 2hose actions were the but-for
cause of Hinkley’'s decisioto terminate plaintiff. See Seoane-Vazquez Ohio State
Univ., 577 F. App’x 418, 428 (6th Cir. 2014holding the but-for causation standard
applies to cat’'s paw liability in Title Vlretaliation claims andhoting that the same
standard applies under the ADEAge also Goodsite Worfolk So. Ry. Cp.573 F.
App’x 572, 585 n.7 (6th Cir2014) (suggesting that theut-for causation standard
adopted in ADEA and Title VII retaliation casalso applies to cat’paw liability cases)

(citing Sims v. MVM704 F.3d 1327, 13356311th Cir. 2013))Taylor v. Donahog66
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F. Supp. 3d 993, 1004-05 (W.D. Tenn.12p (concluding that the but-for causation
standard applies to cat’s paw liability faDEA and Title VII rdaliation claims).

The Court notes that, while plaintiff ongppears to be basing cat’'s paw liability
on Prestigiacomo’s underlying actions, ptdfralso places emphasis on the age-related
remarks made by Huss ardook. The Court must, d¢nefore, determine which
employees may be considered non-deaisiakers under cat's paw theory—that is,
whether the employee is one whose animmsy be imputed to an employerSee
Chattman, 686 F.3d at 353.

Because Prestigiacomo was plaintiffgpsrvisor, and because he presented the
investigation results tblinckley that ultimatelyesulted in plaintiff's termination, there is
sufficient evidence in # record to establish that lexerted influence over Hinckley.
The Court, consequently, wionsider Prestigiacomo’s amtis and statements in the
cat's paw liability analysis.Chattman, 686 F.3d at 353 (finding that an “employee’s
ability to influence the ultimate decisionmakes key factor indetermining whether
animus may be imputed to an employer).

In contrast, there is no indication in thecord that eitheHuss or Cook had any
meaningful influence over Hinckley. Thei® nothing to suggest that either employee
spoke to Hinckley about plaintiff or suggestechim that plaintiff sbuld be terminated.

There is also no indication that eithemployee had the abilityo take tangible
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employment actions against plainfiffVoltz, 617 F. App’x at 424 (including “hiring,
firing, failing to promote, reasgnment with significantly different responsibilities, or a
decision causing a significant change imdf@s” as “tangible employment actions”).
The Court, therefore, will not considertians or statements of Huss and Cook as
evidence of cat’'s paw liabilitpecause they are not emptes whose animus may be
imputed to defendantSee Chattman686 F.3d at 353.

Accordingly, the cat’s paw liability hingesn whether Prestigiacomo, because of
his discriminatory animus, took actions intergdio have plaintiff terminated. The Court
notes that discriminatory animus “difficult to demonstrate.” Voltz, 617 F. App’x at
424. It “requires ahowing of prejudicespite, or ill will.” 1d.

To support his claim that Prestigiacomal lthscriminatory animus, plaintiff refers
to a September 4, 2012 email from Prestigrmo to Phillips, in which Prestigiacomo
stated that “if [plaitifff came to Knoxville because dhe weather, to find a place to
retire, to be closer to family, or becausedmoys the scenery, that he is here for the
wrong reasons” and he should “think abasking for a transfer back” [Doc. 34pp. 41—
42]. Plaintiff also points out that Presigomo frequently asked plaintiff about his

retirement plans [Doc. 34-1 pp. 23-24, 55].

2 Although Huss was involved in the Associ@eunseling Statements process, that type
of action does not appear to be what thgttSiCircuit was contempting when defining
“tangible employment actions.'SeeVoltz, 617 F. App’x at 424 (fineig that the animus of an
employee could be imputed because interviewed and hired radidates, determined salary
increases, and made recommendatiogarndng termination decisions).
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The fact that employees mention or adlout retirement is nieevidence of age
discrimination. See Woythal v. Tex-Tenn Cqral2 F.3d 243, 247 (6th Cir. 1997)
(holding that repeated comments regarcamngemployee’s retirement, without more, do
not show discrimination)Metz v. Titanium Metals Corp475 F. App’x 33, 35 (6th Cir.
2012) (noting that a human resources managpeculation about an employee’s likely
retirement date is not age discrimination). The Court, therefore, does not find sufficient
evidence in the recordlemonstrating any discriminajo animus on the part of
Prestigiacomao.

Furthermore, there is minimal evidenibat Prestigiacomoobk actions with the
intention of having plaintifiterminated. The record suppothe contrary. Before the
alleged selling of out-of-date meat, plainreceived multiple Associate Counseling
Statements from Prestigiacorfar various issues, includinfilure to properly manage
new inventory, failurego follow documente procedures for pesthable food donations,
failure to follow store policie regarding employee scheduling, failure to properly address
profanity and inappropriate conversationghe meat department, and failure to ensure
that the meat department met defendardtandards regarding inventory control,
organization, sanitation, ampdoduct presentation [Doc. 34pp. 69-70, 75—78]. Plaintiff
does not dispute that the events sumnpeariin the statemé&ntook placelf. at 33-39].
Several of the offenses that prompted theS&@re grounds for termination [Doc. 39-3].

Instead of attempting to have plaintiff temated, however, Prestigiacomo gave plaintiff
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many warnings and coalg opportunities. It was not tihafter several warnings that
Prestigiacomo went to Hinckley.

Even if the Court were to assumimat Prestigiacomo, because of his
discriminatory animus, took @ons intending to have platiff terminated, a reasonable
jury could not find that those actions wetftee but-for cause dflinkley’s decision to
terminate plaintiff.

In cases where cat’s paw liability has béeund, the termirtton decision results
from an investigation that was tainted by“discriminatory information flow.” See
Madden 549 F.3d at 677-7@th Cir. 2008) (affirmingydgment for a black employee
where management relied on the biased tepioa supervisor Wo omitted information
about “virtually icentical” misconduct by white employeesge also Chattma86 F.3d
at 344, 393 (human resources manager “misinformed various members of upper
management about the investigation procesdiere, in contrast, the record does not
include any indication that the informationeBtigiacomo presentdad Hinckley was in
any way tainted by discriminatory animusihile plaintiff may have conducted the
investigation differently, Prestigiacomo contkd a thorough investigation by searching
the bone barrels, questioning plaintiff and kblleagues, and reviewing detailed store
records. Plaintiff does not challenge theheuticity of the infomation Prestigiacomo
provided to Hinckley. Esept for plaintiff's own staments, all the information
presented to Hinckley corroborated that mti#fi sold out-of-datemeat. Furthermore,

after plaintiff sought a post-terminatioreview, a subsequent investigation was

22



performed by Human Resources Investightichael Pierce, which upheld the basis for
plaintiff's termination.

The Court finds that a reasonable jury combt determine that Prestigiacomo took
actions to terminate plaintiff due to disoinatory animus. Further, a reasonable jury
could not find that discriminatory anum was the but-for cause for plaintiff's
termination. Accordigly, because there 180 evidence in the record that Hinckley
himself had any age bias against plaintdnd because plaintiff's cat-paw liability
argument fails, there is no dispute as to a rmatéact that selling out-of-date meat was
not the actual motivation fgaintiff's termination.

C. Insufficient to Warrant Termination

Finally, as to the third faot, plaintiff contends that there is a genuine issue of
material fact as to whether plaintiff commdta terminable offense. Plaintiff, however,
stated that he understood a failure to fwlthe Meat Reference and Procedures Guide—
which included safety standards for meaitilas regarding product rotation—could result
in termination [Doc. 34-1 @28]. Furthermore, Publix’'s Rules of Unacceptable Conduct
provide that defendant may terminate empksy without warning fospecific instances
of prohibited conduct under&hRules including violation ofafety practices and failure
to comply with rules that havgeen established by individusiores or departments [Doc.

39-3].
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Plaintiff suggests that because he wdasciplined—Dbut notfired—in 2004 for
selling out-of-date product, theselling out-of-date meat isot terminable. The Court,
however, will not draw that conclusionThe employee manuals and plaintiff's own
admissions make clear that selling out-of-datat can qualify as a terminable offense.
Although plaintiff was not previously terminated for committing the same offense, that
does not mean he could not have been terminated.

In sum, the Court finds a reasonable juwguld not conclude that plaintiff has
established defendant’s stated reason for textioin is mere pretext for discrimination.
Accordingly, the Court will gransummary judgment in favaf defendant on plaintiff's
ADEA and THRA claims.

B. Plaintiff and Defendant’s State-Law Claims

Plaintiff alleges a state-law claim for niggnt infliction of emotional distress and
defendant alleges a breach of contracunterclaim. While the Court has broad
discretion under 28 U.S.C. 8@7(c)(3) to dismiss or to retajurisdiction over pendent
state-law claims under the circumstances preddngehis case, “the usual course is for
the district court to dismiss the state-law claims without prejudice if all federal claims are
disposed of on summary judgmentBrandenburg v. Hous. Auth. of Irvin@53 F.3d
891, 900 (6th Cir. 2001kee, e.g., Jackson v. Town of Caryville, TeNos. 3:10-CV-

153, 3:10-CV-240, 2011 WL 5143057, at0*(E.D. Tenn. Oct. 28, 2011). Having found
the federal claims should smissed on defendant’s tran for summary judgment,

pursuant to 8 1367(c), and in the exercis@tliscretion and in the interests of comity,
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the Court will decline to exercise continuiffgendent” or supplenreal jurisdiction over
plaintiff claim and defendant’s cowertlaim. 28 U.S.C. § 1367(d)nited Mine Workers
of Am. v. Gibbs383 U.S. 715, 725-26 (1966).

Accordingly, the Court willnot grant summary judgmeint defendant’s favor on
the state-law claims, and rather will disntissse claims for lack of jurisdiction.
IV.  Conclusion

For the reasons explamhderein, the Court wilGRANT in part and DENY in
part defendant’'s Motion for Summary Judgment [Doc. 34] Bn8MISS this action.
The Clerk of Court will bIRECTED to CLOSE this case.

ORDERACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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