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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

EQUAL EMPLOYMENT )
OPPORTUNITY COMMISSION, )
)
Plaintiff, )
)
and )
)
LINDA K. ATKINS, ) No.: 3:14-CV-441-TAV-HBG
)
InterveningPlaintiff, )
)
V. )
)
DOLGENCORP, LLC, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

This civil action is before the Cauon the following motions: (1) defendant’s
Motion to Amend Judgment and Motion for Judgntnes a Matter of Law or, Alternatively,
for New Trial [Doc. 159]; (2) plaintiff EQqUu&Employment Opportunity Commission’s (the
“EEOC”) Motion for Permaneninjunction [Doc. 161]; and3) defendant’s Motion to
Disregard Issues Raised for the First TimeelBBOC’s Reply, or irthe Alternative, for
Leave to File a Sur-Reply [Doc. 200]. Thetpes filed several regmses and replies to
these pending motions [Docs. 1182, 188, 193, 194, 199].

Also before the Court is the ReporicaRecommendation (the “R&R”) issued by
the Honorable H. Bruce Guyton, United Stdiemistrate Judge [Doc. 214]. In the R&R,

Judge Guyton recommends grantingart and denying in pairitervening plaintiff Linda
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Atkins’s Motions for Award of AttorneysFees and Costs [Docd4.63, 202, 211].
Defendant filed objections to the R&R [Do217], and Atkinsresponded to those
objections [Doc. 218].

For the reasons discussed herein,Gbert will: (1) deny déendant’s Motion to
Amend Judgment and Motion for Judgmenaadatter of Law or, Alternatively, for New
Trial [Doc. 159]; (2) grant in part and demy part the EEOC’s Motion for Permanent
Injunction [Doc. 161]; (3) grant defendant’s Maitito Disregard Issues Raised for the First
Time in EEOC’s Reply, or in the Alternativiey Leave to File a StReply [Doc. 200]; (4)
overrule defendant’s objections to the R&Ro[D217]; (5) accept the R&R in whole [Doc.
214]; and (6) grant in part amény in part Atkins’s Motionfor Award of Attorneys’ Fees
and Costs [Docs. 163, 202, 211].

l. Procedural Background!

This action arises from defendant’s alldgdiscriminatory actions against Linda
Atkins in violation of the Amaricans with Disabilities Act, 4R).S.C. 88 12101, et seq.
(“ADA"). The EEOC filed its conplaint against defendant @eptember 23, 2014 [Doc.
1], and Atkins filed her itervenor complaint on &ember 18, 2014 [Doc. 12]Plaintiffs’
ADA claims based on defend&ntfailure to accommodatétkins’'s disability and

discharge of Atkins because of her disabiptpceeded to a jury trial, which took place

1 The Court has previously recited the factthid case in detail [Doc. 66]. The Court will
thus forego a complete recitation of the facts here, and will instead discuss the relevant facts within
the context of its analysis of each motion.

2 The Court will refer to the EEOC andkins collectively as “plaintiffs.”
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September 12-16, 2016 [Docs. 151-56]. At ttiad, jury found in favor of plaintiffs on
both claims and awarded Atkig27,565.44 in back pay d@r$250,000 in compensatory
damages [Doc. 148]. The jury determinedwbwer, that plaintiffs had not met their
burden of showing that defendant acted wnithlice or reckless indifference to Atkins’s
rights under the ADA and, coaguently, the jury declinetb award punitive damages
against defendankd.]. Consistent with the jury verdidtie Court entered judgment in this
case on September 23, 2016 [Doc. 149].

All parties subsequentlfiled post-trial motions. The Court will address the
following motions in turn: (L defendant's motion to amd judgment; (2) defendant’s
motion for judgment as a matt of law; (3) defendant's motion for a new trial; (4)
defendant’s motion to reduce the jury awdg);defendant’s motion tdisregard portions
of the EEOC's reply or foteave to file a sur-replyand (6) the EEOC’s motion for
injunctive relief. Lastly, the Court willddress Judge Guyton’s B&[Doc. 214], which
includes a recommended dispasitiof Atkins’s motions forattorney’s fees and costs
[Docs. 163, 202, 211].

I. Motion to Amend Judgment

Defendant moves the Court to alter or aohéhe judgment in thisase pursuant to

Federal Rule of Civil Procedure 59(e). Speaifi, defendant asks the Court to reconsider

its previous analysis of 42 U.S.C. § 2000e}€l) regarding the applicable administrative

3 Defendant combined its motion to amgmdgment, motion for judgment as a matter of
law, motion for a new trial, and motion to reduce the jury award into one consolidated document
[Doc. 159].
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filing deadline, enforce a 180-day deadlirend accordingly amend the judgment to
dismiss plaintiffs’ claims as untimely.

“A district court may grant a Rule 59(e) tran to alter or amend judgment only if
there is: ‘(1) a clear error of law; (2) newdiscovered evidence; (8 intervening change
in controlling law; or (4) a need fwevent manifest injustice.’Henderson v. Walled Lake
Consol. Schs469 F.3d 479, 496 (6th Cir. 2006) (quotintera Corp. v. Hendersqd28
F.3d 605, 620 (6th Cir. 2005)). Rule 59 mas “are not intended as a vehicle to relitigate
previously considered issues . and are not the properhiele to attempt to obtain a
reversal of a judgment by offering tkame arguments previously presenteénneth
Henes Special Projects ProcuremeniCont’l Biomass Indus., Inc86 F. Supp. 2d 721,
726 (E.D. Mich. 2000) (ephasis and citation omittechee also Sault Ste. Marie Tribe of
Chippewa Indians v. Englel46 F.3d 367, 374 (6th Cit998) (noting that a Rule 59(e)
motion “is not an opportunity toe-argue a case” nor an avenue to raise arguments that
“could have, but [were] not” raised befor@&eltowski v. BradshaywNo. 1:08-cv-2651,
2009 WL 5205368, at *4 (N.DOhio Dec. 23, 2009) (“Tédn motion for reconsideration
should not provide the parti@sth an opportunity for a ®®nd bite at the apple.”).

“The grant or denial of a Rule 59(e) nastiis within the inforred discretion of the
district court.” Constr. Helicopters, Inor. Heli-Dyne Sys., IncNos. 88-1166, 88-1192,
1989 WL 54111, at *4 (6th €iMay 23, 1989) (citations omitg). The narrow aims of
Rule 59(e) focus on empoweridgstrict courts to rectify thir own mistakes immediately

following the entry of judgmentSee United States v. Willyamdo. 3:07-cr-44, 2008 WL



471683, at *2 (E.D. Tenn. Feb. 19, 2008) (oitas omitted). The moving party must “set
forth facts or law of a strongly convincing neguo induce the court to reverse its prior
decision.” McDaniel v. Am. Gen. Fin. Sery®o. 04-2667 B, 200WL 2084277, at *2
(W.D. Tenn. Jly 17, 2007).

Defendant argues the Court should amend the judgment because the Court
committed a clear error of lawnd there is a need to pretemanifest injustice. In
particular, defendant asserts that a 180-dawimidtrative filing deadline is applicable to
plaintiffs’ claims. Defendant has repeateds targument in multiple filings before the
Court [Docs. 28, 29, 39, 49, 9687, 104, 127, 133], and tl@&ourt has rejected it in two
separate opinions [Doc. 66 @1-27; Doc. 139 pp. 5-10].

The Court previously interpreted the pbe “unlawful employment practice,” set
forth in 42 U.S.C. 8 2000e-5(e)(1), aancompassing the practice of disability
discrimination generally [Doc. 139 pp. 5-10]Defendant contends that this finding
constitutes clear error as, according to dedemdhe phrase unlawful employment practice
“has consistently and unambiguously referred in federal law—and the EEOC’s own
guidance—to specific employment practicas discriminatory hiring, promotion,
discipline, or failure to accommodate, raisability discriminationgenerally’ [Doc. 172
pp. 5-6].

The Court detailed, in two fierent opinions, the rationale=hind its interpretation
of the phrase “unlawful employment practicand the Court notes that Rule 59 motions

“are not intended as a vehicle to relitgatreviously considered issueKenneth Henes



Special Projects Procuremer@6 F. Supp. 2d at 726. Ereening defendant’s previously
litigated argument would pwide defendant not onlyith an improper “second bite at the
apple,” but a third.See BeltowskP009 WL 5205368, at *4. Asuch, the Court finds that
defendant’s argument concergi the proper interpretath of § 2000e-5(e)(1) is
inappropriate for purposes of a motion foraesideration. Furthermore, the Court finds
that defendant has not “set foflacts or law of a stronglyoavincing naturedo induce the
court to reverse its prior decisionMcDaniel 2007 WL 2084277, at *2.

Accordingly, the Court will deny defeadt’'s motion for reconsideration for the
same reasons set forth in its previous omisifDoc. 66 pp. 24-27; Doc. 139 pp. 5-10].
The Court incorporates by reference its previaualyses in these opinions on the issue of
the timeliness of plaintiffs’ claims.

[ll.  Motion for Judgment as a Matter of Law

Defendant also moves for judgment as a matter of law pursuant to Federal Rule of
Civil Procedure 50. Rule 50 permits a partygnew a motion for judgment as a matter of
law within twenty-eight days dhe entry of judgment. Fed. R. Civ. P. 50(b). “In ruling
on the renewed motion, the court may: (llpwa judgment on the welict, if the jury
returned a verdict; (2) order awérial; or (3) direct the entry of judgment as a matter of
law.” Id.

To succeed on a motion for judgment as a maftaw, the movant must show that
a “reasonable jury would not have a legally suidiint evidentiary basigb find for the non-

moving party. Fed. R. Civ. P. 50(a)(1ln considering this quésn, the Court may not



weigh the evidence or question tbeedibility of the witnesses.Schwartz v. Sun Co.
(R&M), 276 F.3d 900, 903 (6th Cir. 2002). Ulately, the Court may not substitute the
jury’s judgment for its own.ld. Rather, the Court “must viethe evidence in the light
most favorable to the party against whomrtiaion is made, drawing from that evidence
all reasonable inferences in his favold. (citation and internal quotation marks omitted).

Defendant asserts that it istidled to judgment as a mattef law as to plaintiffs’
failure to accommodate and discriminatory Heage claims. The Court will first address
the failure to accommodate clasnd will then turn to the disisninatory discharge claim.

A. Failure to Reasonably Accommodate Claim

Defendant submits that it is entitled jtmlgment as a matter ¢dw on plaintiffs’
failure to reasonably accommodate claim because: (1) plaintiffs did not present proof that
Atkins actually needed an accommodation; andié2endant did not va an obligation to
engage in the interactiveqmess. The Court will addsg these arguments in turn.

1. Necessary Accommodation

In order to prevail on a reasonable accomatimn claim, a plaintiff must show that
the employer failed to provide necessary accommodatiodohnson v. Cleveland City
Sch. Dist.443 F. App’'x 974, 982-83 (6th Cir. 2D1 Defendant asserts that no reasonable
juror could have concludedahAtkins actually needed atcommodation because Atkins
already had “numerous viable options” avaiatal prevent a hypoglycemic episode, “none

of which required a variation from [d&idant’s] policy” [Doc. 172 p. 11].



Defendant points out that Atkins’s prinyacare provider, Linda Thayer, testified
that a diabetic patient experiencing lowddosugar should “ingest glucose in some form,
approximately 100 calories” [Doc. 151 p. 104]hayer further provided that a patient can
fit multiple forms of glucose iher pockets, includgn glucose tablets, gels, liquids, candy,
and foods with sugar ithem, such as a pack péanut butter crackerkl[ at 117-19, 21].

In addition, Thayer explainethat, irrespective of a patient’'s preference, all of those
options are equally viabled. at 119]. She also stated tisdie regularly discusses such
treatment options with her patientd.[at 122].

During the trial, Atkins admitted that: (4he has carried canttyaddress low blood
sugar in the past; (2) she previously purchageadose tablets, whickhe kept in her car;
(3) a package of peanut butter crackers ei@uévent a hypoglycemepisode; and (4) she
used honey for low blood sugar episodes [[&d. pp. 156-57, 161, 16Bpc. 154 p. 68].
Atkins stated that “lots of things workPut that she preferred orange juice to other
alternatives [Doc. 154 p. 68]. Based omstevidence, defendant asserts that “[n]o
reasonable juror could concludatiAtkins did not have viableptions available to her to
address her low blood sugar.tiops of which she was aware and which were medically
effective” [Doc. 172 p. 12].

The Court finds, however, that even if thigdence established, as a matter of law,
that these other options were medicalfeetive, and that Atkins knew they were
medically effective, a reasonaljuror could have concludedathAtkins did not know that

exercising such options would not violatefetelant’s policies. Defendant’s “Personal



Appearance” policy states, “Employees shaubd chew gum or eat/drink, except during
breaks (which should not be taken on the sales,fldaegisters, etc.JDoc. 28-1 p. 101].
Viewing this evidence in the Iid most favorable to plaintiffs, a reasonable jury could
conclude that a policy prohting an employee from chewgngum and eatmfood would
also prohibit an employee from consuming itesngh as glucose tablets, cough drops,
candy, and honey packets.

Defendant points out that plaintiffs did npesent any proof that defendant has ever
prohibited its employees from taking medicatidtowever, plaintiffs presented evidence
that Atkins’s manager, Wanda Shown, indicated it would be against company policy for
Atkins to drink orange juice at the registeven though it was for a medical purpose [Doc.
154 pp. 16-17]. Although deNest, defendant’s Employdeelations Manager, testified
that defendant would not prohibit Atkins frdmving glucose tabletspugh drops, candy,
or honey packets at the register [Doc. 1551%¥-58], a reasonahjlery could determine
that this testimony is contrary to the imfmation Wanda Shown gave Atkins regarding
consuming juice at the registeYVhile defendant contendsathingesting glucose tablets,
cough drops, candy, or honeycgats would not be in violain of the Personal Appearance
policy, a reasonable jury could conclude thase items are analogoto food or gum, and
that the policy prohibits eating food or chegiigum at the register. The Court also notes
that the Personal Appearance policy doescnatain an exceptiofor taking medication

[SeeDoc. 28-1 p. 101].



Because a reasonable jury could conclude that Atkins did not know whether having
glucose tablets, cough drogsndy, or honey packets at ttegyister violated defendant’s
policies, and because Wanda Shadid not inform her that ghwas allowed to have these
items for a medical purpose, a reasonable poyld conclude that Atkins needed an
accommodation. If, as defendant argues, hagingose tablets, cough drops, candy, or
honey packets at the registeould not violate the PersdnAppearance policy, then
defendant should have engagedthe interactive process adscussed those options with
Atkins after she requested an accommodati®he Court will further address this issue
below.

2. The Interactive Process

Defendant argues that it is entitled to judgrnas a matter of law because it was not
obligated to engage in éhinteractive process. Once an employee requests an
accommodation, “the employer hadwgy to engage ian ‘interactive process’ to ‘identify
the precise limitations resulting from the disability and potential reasonable
accommodations thabuld overcora those limitations.””Melange v. City of Center Line
482 F. App’x 81, 84 (6th Cir. 2012) (citirgleiber v. Honda of Am. Mfg., Inc485 F.3d
862, 871 (6th Cir. 2007)). This “interactipeocess is mandatoryna both partis have a
duty to participate in good faith.Kleiber, 485 F.3d at 871.

“Employers who fail to engage in this in&etive process in good faith face liability
under the ADA if reasonable accommbdas would have been possibléBurress v. City

of Franklin, 809 F. Supp. 2d95, 813 (M.D. Tenn. 2011) (quotingafata v. Church of
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Christ Home for the Aged®25 F. App’'x 416422 (6th Cir. 2009)). A claim for a failure
to engage in an interactive process requimasthe employee demonstrate that she “could
have been reasonably accoouated but for the employeriack of good faith.”
Breitfelder v. Leis151 F. App’x 379, 386 (6th Ci2005). However, where the reasonable
accommodation is obvious, it may not be rsseey for the parties to engage in the
interactive processSee29 C.F.R. 8§ 1630.9, App. (“Imany instances, the appropriate
reasonable accommodation may dwe obvious to either dooth the employer and the
individual with a disability that it may not beecessary to proceed in this step-by-step
fashion.”).

Here, defendant does nosgute that Atkins requestath accommodation and that
defendant did not engage in the interactivecpss. Rather, defendant argues that it did
not need to engage in the irdetive process because doingvuld have turned defendant
into ade factohealthcare provider and because thepbptions available to Atkins were
obvious.

As to defendant’s first point, it argues tleagaging in the intactive process would
require it to opine on whether ingesting giae tablets, cough ajps, candy, or honey
packets are equally effective@eventing hypoglycenniattacks as drinking orange juice.
The Court finds, however, that defendantscoinstrues the purpose of the interactive
process in this case. The purpose of theacteve process here wial be for Atkins to

suggest medically effége solutions and for defendantitdorm Atkins either that those
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solutions did not violate defendant’s policies,that defendant codilprovide exceptions
to such policies asr@asonable accommodation.

After Atkins asked Shown ghe could carry orange juieg the register, instead of
telling her to be careful of the cameras, Shaould have asked Atks whether there was
something smaller she could carry that wquielvent a hypoglycemic episode. At which
point, Atkins could have eithesuggested items like glucosblets, cough drops, candy,
or honey packets, or she could have conswitdher medical provider. Shown also could
have referred Atkins to Jeri West, who could have thennmdd Atkins that carrying and
eating glucose tablets, cough drops, candyharey packets at the register would not
violate defendant’s policies. Had Shown refdi®ékins to another meager, the jury heard
evidence that another manager would hawevided plaintiff with her requested
accommodation. Matthew Irwidefendant’s Regional Loss Prevention Manager, testified
that defendant would have allowed Atkins to keep juice at the register for medical reasons
and that doing so would not have been atugnhardship on defenatlgDoc. 153 p. 114].

Because defendant failed to engage in this process, howesasgomable jury could
conclude that defendant failed in its obligatio “make a reasonable effort to determine
the appropriate accommodationGantt v. Wilson Sporting Goods, C&43 F.3d 1042,
1046 (6th Cir. 1998). Consequently, the Court findsathdefendant’s argument that
engaging in the interactive pegs would turn dendant into ae factohealthcare provider

is without merit.
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Defendant also argues that it had no obiayato engage in the interactive process
because Atkins's other optionsere obvious. As the @a has already discussed,
however, a reasonable jury could determinedhéing glucose tabketcough drops, candy,
or honey packets at the registeven if the employee did far a medical purpose, would
not comply with defendant’s Personal Appeampolicy. As such, the Court finds that a
reasonably jury could conclude that Atkidgl not have any olous viable options
available to her.

Based on the evidence presented at taakasonable juryocld have concluded
that defendant had an obligation to participate in the interactive process, and failed to do
so. In sum, upon review tiie evidence, the Court findsathdefendant is not entitled to
judgment as a matter of law as to pldfstifailure to accommoda claim because the
evidence at trial presentedlagally sufficient ewdentiary basis forthe jury to find
defendant liable as to that claim.

B. Discriminatory Discharge Claim

Defendant contends that it is entitled tdgment as a matter ofeaas to plaintiffs’
discriminatory discharge claim because) b reasonable juroroald haveconcluded
Atkins was replaced, the job reimad open, or similarly siated non-protected employees
were treated more favorably; and (2) there is no cause of action for termination flowing

from a failure to accommodate. The Court will address these arguments in turn.
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1. Whether Atkins Was Replaced, the Job Remained Open, or
Similarly Situated Non-Protected Employees Were Treated More
Favorably
For plaintiffs to prevail on #ir claim for discriminatorygischarge, plaintiffs must
have submitted proof that Atkingas replaced, the job remainggken, or similarly situated
non-protected employees wdreated more favorablyHopkins v. Elec. Data Sys. Corp.
196 F.3d 655, 660 (6th Cir. 1999Defendant contends thapitiffs did not make this
showing because defendant presented evidahdeal that two no-disabled workers,
Mark Beaver and Sandra Viefelwere terminated on thersa day as Atkins, by the same
supervisors, and for the sameason Atkins was terminated.
A plaintiff cannot show dismiilar treatment if the ev&hce establishes that she
“was treated the same asimilarly situated individuautside [the] protected class[]See
Key v. Cincinnati HamiltonCty. Cmty. Action AgengcyNo. 1:09-CV-139, 2011 WL
4548922, at *10 (S.D. Ohio 2011) (applying threnciple to race and age discrimination).
In determining whether employees are sinylasituated, it is necessary to consider
“whether the individuals have dealt with thegasupervisor, have been subject to the same
standard[,] and have engagedhia same conduct without sutifferentiating or mitigating
circumstances that would distinguish theindoct or their employer’s treatment of them
for it.” Wright v. Murray Guard, In¢.455 F.3d 702710 (6th Cir. 2007) (citations and
internal quotation marks omitted).

In the Court’'s previous Memorandum Opinion and Order denying summary

judgment, the Court determindldat Viefeld and Beaver wengot similarly situated to
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Atkins because they, unlike Kihs, did not violate the angjrazing policy due to a medical
emergency [Doc. 66 p. 45]. The Couduhd that this ditnction constituted a
differentiating or mitigating circumstancend therefore, that Viefeld and Beaver's
termination could not negate plaintiffs’ showing of dissimilar treatrfidrit

During trial, the Court instructed the jutiiat in considering whether defendant
treated other employees the same as Atkishoitild consider whether the employees were
“the same in all relevant aspects,” and gexamples of factors toonsider in making the
determination of whether tlemployees were “similarly situated” [Doc. 156 pp. 192-93].
Upon review of the evidence, a reasonabtg gould conclude, as the Court previously
did, that Viefeld and Beaver were not simyasituated to Atkins, and thus, were not
comparable under the circumstances.

Although a reasonable jury could have detaed that Viefeld and Beaver were not
comparable under the circumstances, plairgiifsmust have otherwise shown that Atkins
was replaced, the job remained open, oilanmy situated non-protected employees were
treated more favorably than Atkins. Atkiasgues that it would have been reasonable for
the jury to conclude that defendant trelatemilarly situated, non-protected employees
more favorably when it did not disciplinkst alone discharge, Wanda Shown or Tracy
Choate for allowing grazing in their store.

Employees do not have to engage in idehteonduct to be “similarly situated.”
Jackson v. VHS Detroit Receiving Hosp., Il814 F.3d 769, 778 4.(6th Cir. 2016).

Rather, in determining whether employeessam@larly situated, tb focus should be “on
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the severity of the differently treated plmyees’ actions,” inelding “the actual and
potential consequences of the employee’s actiolts.at 780.

Here, the jury heardvidence that Choate saw Atkibay Little Debbie cakes that
she had already consumed [Doc. 154 pp. 250-5k¢ jury also hedrevidence that Matt
Irwin was aware that Choate had witnesseg@legyees grazing [Doc. 155 p. 92]. Despite
defendant’s policy that store managers cadieplined for allowingemployees to violate
the grazing policy, Choate wastmdisciplined for her actiondd.; Doc. 154 p. 253]. In
addition, the jury hedrevidence that Matt Iriv and Scott Strange weeaware that Shown
had previously excused Atkissgrazing [Doc. 154 pp. 17G4]. However, Irwin and
Strange did not discuss this violation wBhown and did not disdipe her for excusing
Atkins’s grazing. [Doc. 153 d.12; Doc. 154 pp. 170-71].

As defendant considered grazing a tebie offense, a reasonable jury could
conclude that defendant’s decision not to ieate, or even discipline, Choate and Shown
for excusing grazing resulted in defendadrgating similarly situated non-protected
employees more favorably than Atkins. Cemgently, it was reasobke for the jury to
conclude that defendant treated simyasdituated, non-protected employees more
favorably than Atkins.

2. Discriminatory Discharge Resulting From a Failure to
Accommodate

Defendant asserts that it émtitled to judgmeinas a matter of law on plaintiffs’

discriminatory discharge claim becauseerth is no separate cause of action for a
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termination resulting from a failure to accomdate. Defendant carids that Atkins’s
termination would, at most, represent a meastireer damages, not a stand-alone claim.

One case defendant cites to support this positiBaitee v. Michelin N. Am., Inc.

374 F.3d 906 (10th Cir. 2004)In that case, a jury returneal verdict in favor of the
employee on the failure to accommodatairal and in favor of the employer on the
wrongful termination claimlid. at 910, 911 n.1 (indicating that the jury received a verdict
form with two separatelaims). The court ilBarteefound that because the elements of
the two claims differ, “they appear to presseparate and distinctuses of action,” and,
consequently, that the jury ngBct was consistent despite fisding that the employer was
liable for the failure to accommodate claimdathat the employer was not liable for the
discriminatory dischargeld. at 911. Although the employeesserted that the failure to
accommodate led to his discharge, the jury disag®adee v. Michelin N. Am., IncL60

F. App’x 810, 812—-13 (10th Cir. 2006)Bartee II').

Here, as inBartee the jury could have determindtat plaintiffs satisfied the
elements of their failure to accommodate claim, but that the discharge was not
discriminatory. For example, the jumgould have credited the testimony that the
termination resulted from plaintiff's viol@n of the anti-grazing policy by eating Little
Debbie cakes. Consequently, the Court finds Bettee and Bartee |l support the
proposition that a plaintiff can allege separate causes of action for a failure to accommodate
and a discriminatory discharge based on that failure to accomm@ksee.gGandall v.

Flightsafety Int’l, Inc, No. 12-CV-82, 2012 WL 300025&t *1 (N.D. Okla. July 23, 2012)
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(citing Barteefor the proposition that a plaintiff can plead failure to accommodate and
discriminatory discharge agparate claims).

Accordingly, the Court finds that a reasor@juiry could find that plaintiffs proved
their discriminatory discharge claim basedaofailure to accommodate. As the Court has
determined that all of defendant’s argumentsvor of its motiorfor judgment as a matter
of law are without merit, th€ourt will deny that motion.

V.  Motion for a New Trial

Defendant also moves for a new trial unBederal Rule of Civil Procedure 59(a).

A new trial is warranted under Rule 59(a) “wiheejury has reached a ‘seriously erroneous
result’ as evidenced by1l) the verdict being against tixeight of the evidence; (2) the
damages being excessive; or (3) the trial baimgir to the moving party in some fashion,
l.e., the proceedings being infuged by prejudice or biasHolmes v. City of Massillign

78 F.3d 1041, 1045-46 (6@ir. 1996). In addition, a party may move for a new trial based
on a trial court’s erroneous admission of evimkear improper jury instructions amounting
to “more than harmless errorKendel v. Local 17-A UFCW512 F. App’'x 472, 479 (6th
Cir. 2013). Harmless error rdsuwhen the Court has “fair assurance” that the outcome of
the trial was not affected by the errdd.

Defendant argues that it istegled to a new trial becausgl) the verdict was against
the weight of the evidence;)(the Court provided improperrpinstructions; (3) the Court
erroneously excluded evidence; and (4) daenages were excessive. The Court will

address each of these arguments in turn.
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A. Weight of the Evidence

In deciding a Rule 59(a) motion basedtbe weight of the evidence, the Court
“must compare the opposing proofs, weigh the @voe, and set aside therdict if it is of
the opinion thathe verdict is against the cleaeight of the evidence.Strickland v. Owens
Corning 142 F.3d 353, 357 (6thCi1998). The Court may grant a motion for a new trial
based on the weight of the egitte upon on a lower showitigan that required for granting
a motion for judgment as a matter of lal@enhof v. City of Grand Rapid494 F.3d 534,
543 (6th Cir. 2007). However, the Court “sifab deny the motion if the verdict is one
which could reasonably have been reaclaed] the verdict should not be considered
unreasonable simply because different infeesrand conclusion®gld have been drawn
or because other results are more reasonaBleitkland 142 F.3d at 357.

In support of its argument for a newatrbased on the verdict being against the
weight of the evidence, defendaafers to its arguments iniar of its motion for judgment
as a matter of law. Specifically, defendargues that the verdict was clearly against the
weight of the evidence becauatkins had viable and obviswptions to address any low
blood sugar episode, and thegsions would not have requdealefendant to excuse her
from its policies. In addition, defendant assehat because Atkins was treated the same
as non-disabled comparable employees, plaintiffs did not estaldistiegfendant treated
similarly situated, non-protecteanployees more favorably.

The Court incorporates its previous discasf these issues and finds that even in

light of the lower standardpglicable to a motion for a netsal, and after weighing the
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evidence, the jury vdict was reasonable based on th&lence the parties presented at
trial. In particular, the Court notes ththe Personal Appearance policy does not contain
an exception for taking medicatioseleDoc. 28-1 p. 101], anbecause defendant did not
engage in the interactive prasg the Court finds that the weight of the evidence supports
finding that Atkins did not kn@ about the other allegedlyahle options. The Court has
also detailed the differentiating circumstances between Atkingherse of Viefeld and
Beaver, and the Court finds that such circumstances juséfjutii’'s determination that
Atkins was not similarly situatei Viefeld and Beaver. Accgdingly, the Court finds that
the weight of the evidence é® not support finding that defendant is entitedew trial
in this matter.

B. Improper Jury Instructions

Defendant also asserts that it is entitled teew trial based on the Court’s allegedly
improper jury instructions. 8y instructions are proper igs a whole, they “fairly and
adequately submitted the issues apgdlicable law to the jury.Arban v. W. Publ’g Corp.
345 F.3d 390, 404 (6th Cir. 2003). A post-trigiduiry into jury instructions is limited to
whether, taken as a whole, the instructionsqadtely inform the py of the relevant
considerations and provide the jury withsaund basis in law with which to reach a
conclusion.” Pivnick v. White, Getgey & Meyer C&652 F.3d 479, 488 (6th Cir. 2009).
Erroneous jury instructiondo not warrant granting the f@adant a new trial if the

instructions constitute harmless errétende) 512 F. App’x at 479.
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When a court refuses to give a propogay instruction, that refusal warrants
reversal if: “(1) the omitted instruction is aroect statement of the law, (2) the instruction
IS not substantially covered by other delivedthrges, and (3) thilure to give the
instruction impairs the requestimpgrty’s theory of the case.Decker v. GE Healthcare
Inc., 770 F.3d 378, 396 (6th Cir. 2014).

Defendant contends that t®urt erroneously instructdte jury by: (1) charging
the jury with a termination fodisability related conduct @im; (2) failing to provide a
business judgment rule instruction; and (3) mglto provide an honest belief instruction.
The Court will address these arguments in turn.

1. Termination for Disability Related Conduct

Defendant asserts that the Court erroneously instructed théhatrit could find
ADA liability on a discriminatory discharge clairfrit concluded that defendant terminated
Atkins for disability related nsiconduct, without proadf anti-disability animus or pretext.

In its charge to the jy, the Court used thdcDonnell-Douglas Corp. v. Greedll
U.S. 792 (1973), framework asetlipasis for its instructions gulaintiffs’ discriminatory
discharge claim [Doc. 156 pp. 192-94]. As suitte Court instructedhe jury that if
plaintiffs prove edg element of theiprima faciecase, the burden then shifts to defendant
to “proffer a legitimate nondcriminatory reason for the adverse employment actioin” [
at 192]. The Court further stated the following:

Defendant has argued thdt terminated M[s.] Atkins for a legitimate

nondiscriminatory reason; that is,olating its employee purchase policy.

Under the ADA, if an employee comit@d a conduct or rule violation
because of her disabilitan employer may only sktipline the employee if
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the rule she violated is job-related agmforcing that rule . . . is consistent
with business necessity.

Whether enforcing a conduct rule abjrelated and consistent with business
necessity may rest on several fasfoincluding the manifestation or
symptom of a disability affecting aamployee’s conduct, the frequency of
occurrences, the nature of the jobe tbpecific conduct at issue, and the
working environment.

If you find defendant terminated M[sAtkins for conduct that was caused

by her disability and that defendant’d@mement of the conduct rule against

M[s.] Atkins was not job-related andmsistent with the business necessity,

that reason is not a legitimate nondisgnatory reason for termination, and

you must find for plaintiffs on theiscriminatory discharge claind]. at 193—

94].

Defendant argues that this ingttion is contrary to the law governing ADA claims, which
requires an improper state of mind in ordefital liability for discriminatory discharge
under the ADA.

Although defendant contends that “tb#imate question in analyzing disparate
treatment claims . . . is whether a chadjed employment action was motivated by animus
against a protected characterisfi@oc. 172 p. 20], the Sixtircuit has provided that the
ultimate question is whethersgrimination is a “but-for” case of the emplyer’s adverse
action. Lewis v. Humboldt Acquisition Corp., In681 F.3d 312, 32@6th Cir. 2012) (en
banc). While the typical disparate treatmelaim involves evidence of discriminatory
intent, such proof is not detainative in all cases.

For example, invarberry v. Gregg Appliances, InG25 F. App’x 729 (6th Cir.

2015), the Sixth Circuit analyzed whethee thnforcement of a conduct rule was “job-

related and consistent with business natygss determining whether an employer had
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“legitimate, nondiscriminatory reasdn®r terminating an employeeld. at 739-40. In
that case, the Sixth Circuit considered whethki-polar employee’s violation of company
policies concerning safety and security,wadl as general behavi@tandards, during a
manic episode, constituted legitimate, nondinstratory reasons for his terminatiomd.
The court looked at the manstation or symptom of a disgity affecting the employee’s
conduct, the frequency of occurrences, the nailitke job, the specific conduct at issue,
and the working environmerdnd the court ultimately determined that the employer had
terminated the bi-polar employee fogigmate, nondiscriminatory reasonsl.. Only after
making this finding did the court turn to the pretext analyisisat 739-41. Had the Sixth
Circuit found inYarberry that the bi-polar employee’solation of the policies did not
constitute legitimate, nondiscrimatory reasons for terminat, the employewould have
been subject to ADA liability without Binding of animus or pretext.

The Court also finds the cablddebrand v. Dollar General CorpNo. 3:11-cv-
554, 2013 WL 3761291 (M.D. Tenn.lyud6, 2013), insuctive. InHildebrand the court
considered whether summary judgment wpprapriate on a discriminatory discharge
claim where the plaintiff alleged that her termination resulted from the defendant’s failure
to accommodate her disabilityld. at *6—-8. The court founthat the case hinged on
whether the defendant’s failut@ accommodate the plaintifffisability “was the ‘but for’
cause of the performance deficiendeswhich she was terminatedId. at *6. In doing

so, the court did not menti@hscriminatory animus.
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Defendant points out that the court khldebrand referred to the defendant’s
potential animus by stating @h the plaintiff's “supervis@ rebuffed [the plaintiff's]
requests for an accommodation and estemeaned her for asking for oneld. at *7.
However, the court only mentioned those actimnexplain why it wa “not obvious what
actually would have happened if [the defendant] had engagbe requisite interactive
process.” Id. The court did not posit that the smgsors’ actions were evidence of
discriminatory animus that would preclusemmary judgment. Instead, the court denied
summary judgment because there was a questitact as to whether the plaintiff “would
or would not have performed the essentigctions of her job witlan accommodation.”
Id. at *7-8.

Upon review of the parties’ argumensnd the relevant law, the Court has
determined that a defendant does need to act with an imprapstate of mind in order to
be liable for discriminatory discharge. As<huthe Court’s instruatins allowing the jury
to find defendant liable for discriminatory discharge without finding that defendant acted
with discriminatory animus is not erramgs and does not provide a basis for granting
defendant’s motion for a new trial.

2. Business-Judgment Rule Instruction

Defendant also contends thlaé Court committed error mmitting an instruction on
the business-judgment ruleftime jury charge. The Sixth Circuit has provided, however,
that it “has never adopted a ‘business-judgnmal@’ which requires [it] to defer to the

employer’s ‘reasonable business judgment™ in discrimination caSes.White v. Baxter
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Healthcare Corp.533 F.3d 381, 395 n.6t(6Cir. 2008) (stating in the context of a Title
VIl claim). Indeed, the issuin most discrimination cases is “whether the employer’s
adverse employment action resulted from aedijely unreasonable business judgment.”
Id. As such, it is inappropriate “unquestionably accept tleenployer’s own self-serving
claim that the decision resulted from exercise of ‘reasonable business judgmenid”
Instead, the jury shuld determine whether a plaintiths presented enough evidence “that
the employer made an unlawful business decisidah.”

As the Sixth Circuit has praded that the business-judgmeule does not apply to
discrimination cases, the Cowrttlecision to omit an instrtion explaining the rule was
not in error and does not provide a basis for a new trial.

3. Honest Belief Instruction

Defendant argues that the Court erred bysiefyito give the jury an honest belief
instruction. The honest belief rule “providihat as long as the employer honestly believed
the reason it gave for its employment actiam,employee is not abte establish pretext
even if the employer’s reason iimately found to be mistaken.Ferrari v. Ford Motor
Co, 826 F.3d 885, 895 (6th Cir. 2016). Defentdeontends that the Court should have
given the jury an instruction explaining tiide because defendantchan honest belief at
the time of Atkins’s termination and subsequanpeal that Atkins had engaged in several
violations of the Employee Purchase Policygluding consuming Little Debbie cakes, for

which Atkins offered no excuse.
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The Court chose not to include an honbstief instruction because such an
instruction may have confused the jury gitea Court’s instructiorthat the jury should
consider whether defendant’'s decision tdosse a conduct rule was job-related and
consistent with business necessiBee McDole v. City of Saginaé/1 F. App’'x 464, 477
(6th Cir. 2012) (finding that a district courtdhdiscretion to omit an instruction to prevent
jury confusion). In addition, the Court fisdhat the instructions given substantially
covered the honest belief rule. When discussagsation, the Court instructed the jury as
follows:

Plaintiffs must prove the defendantw not have terminated M[s.] Atkins

but for her disability. Plaintiffs do mdave to prove that M[s.] Atkins’

disability was the sole reason defendgeriminated her. Plaintiffs must

prove, however, that defendant temated Ms. Atkins because of her

disability or as a result of defendantfailure to provide a reasonable

accommodation to Ms. Atkif®oc. 156 p. 195].

If the jury believed that Atkins’s termation hinged on defendant’s honest belief
that Atkins had consumed Little Debbie cakd®n Atkins’s dishility would not have
been a but-for cause of her termination. Accordingly, including the honest belief
instruction would not have affected the ountm of the case because the jury charge
substantially covered the effect of the rul8imilarly, the Court finds that omitting the
honest belief instruction didot “impair[] [defendant’s] teory of the case” because
defendant could have argued that its honest belief underlying Atkamsigation was not
discriminatory. See Decker770 F.3d at 396.

In sum, the Court finds that its insttions to the jury do not warrant granting

defendant a new trial.
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C. Exclusion of Evidence

Defendant argues that the Court erried excluding Beaver and Viefeld's
handwritten statements. District courts héldroad discretion” to determine whether
evidence is admissible or not, “and thoseigions will not be ghtly overturned.”Nolan
v. Memphis City Schs589 F.3d 257, 264-6&th Cir. 2009. Furthermore, even if an
evidentiary ruling is erroneous, a new ltria not warranted if the ruling constitutes
harmless errorld.

Defendant argues that the Court’'s exdnsof Beaver and Viefeld’'s handwritten
statements unfairly prejudicedfdadant. In support of this argument, defendant submits
that plaintiffs suggested to the jury thawiim “singled Atkins ow’ by pressuring her to
“include assertions in her handwritten stagamto set her up for termination” [Doc. 172
p. 28]. Defendant argues thBéaver and Viefeld’s handwten statementsvould have
rebutted this implied assertion.

Even assuming the Court’s exclusion aktavidence was in error, defendant has
not shown that the Court’s elusion of these handwritten statements amounts to “more
than harmless error.Kende| 512 F. App’x at 479. Irwin #tified that Atkins’s statement
merely reflected what he aidkins had discussed [Doc. 195622]. Under defendant’s
theory, admission of the Beaver and Viefeld statementgdatmave provied additional
rebuttal evidence to the same argument thahlrebutted with his &imony. There is no
indication that exclusion of adional rebuttal evidence ithe form of the Beaver and

Viefeld statements caused any harm to dedahdas plaintiff’'s agument in question was
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rebutted by live witness testimony. In lighttbis, even if the stateamts were erroneously
excluded, the Court’s exclusion of thetatements does not warrant a new trial.

D. Excessive Damages

Defendant also argues it is entitled to a meav because the jurgwarded excessive
damages. When a jury award is “so exaggeras to indicate bias, passion, prejudice,
corruption, or other impropenotive, remitter is inadequasad the only progr remedy is
a new trial.” Wells v. Dallas Indep. Sch. Dist93 F.2d 679, 684 (5tir. 1986) (internal
guotation marks and citatioomitted). According to defelant, the jury award was
unsupported by the evadce and, therefore, it must have been driven by the jury’s passion
and sympathy. @nhsequently, defelant argues that remitteriradequate and the proper
remedy for the excessive damages igtierCourt to grant a new trial.

Defendant argues that the only evidenceAtkins’'s emotional distress was her
testimony that she had beerpdessed, helpless, and humildfellowing her termination.
Defendant further asserts that plaintiffs dat offer any evidence #h Atkins suffered any
serious or long-lasting injuryain, suffering, or humiliatiobecause of her discharge.

Upon review of the evidenckowever, Atkins testified that: (1) she was out of work
for five or six months; (2) her termination fext her to begin working in a new field; (3)
that her new job required her to work mohours; (4) she missed the fast-paced
environment she liked about working for defemiglavhich led to feklngs of depression;
(5) being accused of theft “wetd [her] core” and affecteder personal pride; (6) being

accused of theft caused her anxiety whenyapgifor subsequent goitoyment; and (7) her
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termination caused her to have health iss&e®Doc. 154 pp. 39-54].In light of this
evidence, and as further discussed below, Goa$ that the jury’s award of $250,000 in
compensatory damages wast So excessive as to warrant a new trial.

V. Motion to Reduce the Jury Award

In the alternative to its motion for a newatibased on excessive damages, defendant
moves the Court to reduce theyjaward. A “district courshould reduce pury’s verdict
only when the judgment ‘clearly exceeds thhaximum amount of compensatory damages
a jury could reasonably awardStayton v. Ohio Dept. of Youth Sey2Q6 F.3d 669, 679
(6th Cir. 2000). The Qat “may reduce a jury award gnif it is (1) beyond the range
supportable by proof, (2) so excessive ashock the conscience, or (3) the result of a
mistake.” Id.

Defendant contends thaetiCourt should reduce the award because it is beyond the
range supportable by Atkinstestimony and because the agvahocks the conscious. The
Court notes that the jury awhof $250,000 is below th&atutory cap for non-economic
damages in employment discrimination casd® U.S.C. § 1981a. In addition, while
defendant points out that Atkins’s damagesre premised on her own testimony, “[a]
plaintiff’s own testimony, alongith the circumstances of anaular case, can suffice to”
show that an employer’s actions caliiee plaintiff emotional distressluric v. Holland
Hosp., Inc, 85 F.3d 1211, 1215 (6th Cir. 1996).the previous section, the Court detailed
portions of Atkins’s testimongescribing the extent of hdamages, and the Court notes

that defendant did noebut this testimony.
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While defendant cites a number of casedering or affirming remittiturs of
compensatory damagg3oc. 172 pp. 29-30], and sevecalses where much lower awards
for compensatory dargas were upheldd. at 30], the Sixth Circuit has cautioned against
courts attempting to reconcile widely v&ipast awards for analogous injuri€sscher v.
UPS, Inc, 390 F. App’'x 465, 472 (6th Cir. 2010)ploolding the district court’s denial of
the defendant’s remittitur motiowhen the award v8a$650,000 for eptional distress
based solely on the plaintiff's own testimony).

Accordingly, in light of theevidence presented at trithe Court does not find that

1113

the jury award “clearly exceeds’ the maximwamount of compensatory damages a jury
could reasonably award.See Staytqr206 F.3d at 679. The Ga will, therefore, deny
defendant’s motion to dezase the jury award.

VI.  Motion to Disregard IssuesRaised for the First Time in the EEOC’s Reply, or
in the Alternative, for Leave to File a Sur-Reply

Before addressing the merits of the raotfor a preliminary injunction, the Court
notes that defendant filed a Motion to Disreblssues Raised for the First Time in EEOC’s
Reply, or in the Alternativefor Leave to File &ur-Reply [Doc. 200].In this motion,
defendant asks the Court to disregard portafrthie EEOC's reply hef [Doc. 199] filed
in support of its Motion for Renanent Injunction [Oc. 161] because the reply raises new
issues and arguments that the EEOC did nse 1ia its opening briefln the alternative,
defendant ask that the Court consider its proposed sur-reply [Doc. 200-1], which addresses
the new issues raised in the EEOC'’s replhe Court finds thathe EEOC's reply brief

will aid the Court in its determination on tiigunction issue. As such, the Court will
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consider the EEOC'’s reply brief. Furthermaitee Court will also consider defendant’s
proposed sur-reply. Coaguently, the Court finds that, tioe extent that the EEOC raised
issues for the first time in its reply brief,fdadant was not prejudiced because it provided
a substantive response twose arguments. As such, t@eurt will grant defendant’s
Motion to Disregard Issues Raised for thest Time in EEOC’s Reply, or in the
Alternative, for Leave to Fila Sur-Reply [Doc. 200], to the extent that the Court considers
defendant’s proposed sur-remhyruling on the EEOC’s mimn for injunctive relief.
VIl.  Motion for a P ermanent Injunction

The EEOC moves the Court gomend the judgment pursuant to Federal Rule of
Civil Procedure 59(e) to include injunctivelief. According tothe EEOC, it seeks a
permanent injunction to allevaathe effects of defendant’'s past discriminatory practices
and to prevent similar violations from @garing in the future. The EEOC submitted a
proposed injunctive order to the Court [Doc. 199-4].

The ADA incorporates remedies availableder Title VII of the Civil Rights Act
of 1964, which include injunctive relief. 42.S.C. § 12117(a) ricorporating remedies
available under Title VII);id. 8 2000e-5(g)(1) (remedies available under Title VII).
Specifically, the statute provideélsat upon a finding thad defendant has “intentionally
engagled] in an unlawful employment praeticharged in the complaint, the court may

enjoin the [defendant] from engaging incBuunlawful employment practice, and order

4 The EEOC initially submitted a differeptoposed order [Doc. 162-4], but it amended
the proposed order when it filed its reply brief.
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such affirmative action as may be appropriateich may include . . . equitable relief as
the court deems appropriated.

Although injunctive relief isavailable, courts are “nautomatically required to
grant injunctive reliefivhen a jury determines that amployer violated the lawPrentice
v. Am. Standard, IncNos. 91-6126, 91-6127, 1992 WII72662, at *2 (6tICir. July 23,
1992). Rather, after a plaintiff establisheattthe defendant is liable under the ADA, and
the plaintiff requests injunctive relief, thefdedant has the burden to produce evidence
“tending to show that it haskan, and will continue to takeffective measures to prevent
a recurrence of the actionable conduckd. However, the plaintiff bears the “ultimate
burden of proving that injutive relief is necessary,” anghay satisfy this burden by
“persuad[ing] the trial jdge that there [is] aognizable danger that [the] defendant [will]
not take effective steps to pexu the conduct from recurringld.

If the EEOC satisfies this bden, the Court “has not méye¢he power, but the duty
to render a decree which will so far as possible eliminate the discriminatory effects of the
past as well as bar like digminations in the future.’Aloemarle Paper Co. v. Moog422
U.S. 405, 418 (1975). Fimermore, the Court “possesda®ad discretion to craft an
injunction that will ensure the engyler's compliance with the law.’EEOC v. Frank’s
Nursery & Crafts, InG.177 F.3d 448, 468 (6th Cir. 1999).

Defendant objects to any form of injurvei relief as it argues such relief is
unnecessary because the fat#monstrate that it is unlikely there will be recurrent ADA

violations. In addition, defendant asser@ttihe specific terms of the EEOC’s requested
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injunction are overbroad. The Court will first address whether any form of injunctive relief
IS necessary.

A. Whether the Injunction is Necessary

Defendant asserts that injunctive reliefimecessary because fiacts presented at
trial demonstrate it is unlikgldefendant will engage in recurrent violations of the ADA.
The EEOC argues injunctive relief necessary because the facts presented at trial show
that defendant’s employees lack a genengleustanding of the ADA and, consequently,
recurrent violations are likely.

In order for a plaintiff to satisfy its bden of showing that injunctive relief is
“necessary,” it must show a “gnizable danger that [thedlefendant [will] not take
effective steps to prevent the conduct from recurririgréntice 1992 WL 172662, at *2.
This burden requires tsnething more than a mere possibility” of a recurrent violation.
Kulling v. Grinders for Indus., Inc185 F. Supp. 2d 800, 82E.D. Mich. 2002) (citing
EEOC v. Gen. Lings$nc., 865 F.2d 1555, 1568.0th Cir. 1989)).

The Court notes that when the EEOOnbga an enforcement action, “it sues both
for the benefit of specific individuals andetipublic interest,” and it may obtain “general
injunctive relief” even where itdoes not allege a pattern policy of discrimination.”
Frank’s Nursery177 F.3d at 458, 467—-68. Because@ourt must make its determination
based on the likelihood of an “employepstential future actions, the EEOC need not
prove that the employer previously engageditlespread discrimirimn, and ‘injunctive

relief is appropriate even whe the [EEOC] has produced no evidence of discrimination
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going beyond the particulataimant’s case.”EEOC v. AutoZone, Inc/07 F.3d 824, 842
(7th Cir. 2013) (alteratin in original) (quotingcEEOC v. llona of Hungary, Inc108 F.3d
1569, 1578 (7th Cir. 19¥)). Indeed, the EEOC may seekunctive relié “upon proof
even of just one instance of discriminatiorzfank’s Nursery 177 F.3cat 468.

Defendant asserts that thisegresents an isolated ident where one former store
manager, Wanda Shown, mishandled Atkimsiguest for an accommodation. The EEOC
argues, however, that it seeks relief to addrthe conduct of all the decision makers
involved in this caseSpecifically, the EEOC contendsatht requests injunctive relief due
to: (1) the failure of each of defendant’s édsmn makers involved ithis case to properly
address Atkins’s requested accommodationfi{&)decision to terminate Atkins; (3) the
decision makers’ failures to properly addrédkins’s termination;and (4) defendant’s
failure to adequately inform and train @mployees of their rights under the ADA.

While defendant asserts that this ceseters on Shown'’s faila to accommodate
Atkins, defendant does notliy acknowledge the evidence that several of defendant’s
other employees played a role in the evdatsling to Atkins’stermination and the
subsequent ratification of thegrmination. These individls include Scott Strange, Jeri
West, Matthew Irwin, and Heather Robinson.

In particular, the Court notes that Showid not make the decision to terminate
Atkins. Indeed, there is no evidencethe record that Shown recommended Atkins’s
termination or played any rola the decision talo so. Rather, SttoStrange, a current

District Manager for defendarterminated Atkins [Doc. 154 pa58-59]. At the time he
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made that decision, Strange was aware Atkins was diabetic and that she wanted
“special permission to haveer juice at the registerid. at 165].

In addition, Jeri West upheld the decisiontégominate Atkins. West has worked for
defendant for thirteepears and currently wks as an Employee Relations Manager [Doc.
155 pp. 117-18]. At the time of Atkins®rmination, West worked as defendant’s
Employment Practices and Dispute Resolution Manddeaf 118]. Both West’s current
and former positions require her to makeigs®ns on whether taiphold or overturn
terminations|d. at 118, 121]. When Atkins called Wesgarding her termination, Atkins
explained that she drank defendant’s juicerpio purchasing it because of her diabetes
[Id. at 168]. According to Atkinsshe informed West that she had asked Wanda Shown if
she could keep juice at the register [Doc. pp440-41]. Atkins alstold West that she
believed Shown was unaware that the ADAuiees employers to provide reasonable
accommodations [Doc. 155 p55]. Despite this, West ditbt speak to anyone else at the
company, including Shown, before d#ioig to uphold Atkins’s terminatiorid. at 174].

Matthew Irwin, who has woed for defendant as a Regional Loss Prevention
Manager for six years, reconemded Atkins’s terminatiofDoc. 153 pp.46, 85-86].
When Irwin interviewed Atkins, Atkins statedat she had previolysasked her manager
for an accommodationd. at 70—73]. Irwin advised Atkinhat she could “request special
permission to keep her own orange juice atrégister,” and despite Atkins’s indication
that she wanted to requestch permission, Irwin recommended that Strange immediately

terminate Atkins|d. at 85—-86].
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Heather Robertson worked for defendantdger seven years in various roles in
human resources (“HR”) andhi@gal position was Regional HRlanager [Doc. 153 p. 9].
Atkins contacted Robertson abtr termination [Doc. 154 p. 40Atkins testified at trial
that Robertson told Atkins thahe would contact Atkins aftepeaking with her boss, but
Atkins never received a call back from Robertsiohn).[ Robertson thought that Atkins’s
termination was appropriate §io. 153 p. 40]. Additionallyshe receivedn email from
Jeri West in which West explained thtkins was disputing her terminatiotd| at 41—

42]. In the email, West st provided that Wanda Shown did not know the reasonable
accommodation requirements and she requektgdShown receive training on the topic
[Id. at 42]. Robertson does not recall followingarpthis request with Strange or Shown
[Id. at 42—43].

The jury determined not only that defenddenied Atkins's right to a reasonable
accommodation, but also that her discharge dissiminatory. Therés evidence in the
record that several of defendant’s employees involved in the decision to terminate Atkins
knew that she had requested an accommua&tom Shown, yet that knowledge did not
affect their decisions regand) Atkins’s termination.

Defendant argues that tlaase is similar t&pencer v. Gen. Elec. €894 F.2d 651
(4th Cir. 1990), where thFourth Circuit upheld a distti court’s decision not to award
injunctive relief because the “capresent[ed] an isolated ideint of one supervisor run
amok” rather than “systematic company-wide discriminatidd.”at 660. InSpencerthe

plaintiff's claims arose from her allegatiooksexual harassment by her superviddr at
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654. The district court fowhin favor of the plaintiff orher hostile work environment
claim under Title VII, and the plaintiff movedr injunctive relief against the employer.
Id. at 654-55. The district court determinddht injunctive relief was not appropriate
because there was no evidence “that employses/bere in the compg were involved.”
Spencer v. Gen. Elec. C@03 F. Supp. 466, 470 (E.D. VA989). The Fourth Circuit
upheld this decision in part becse, in response to the evegitang rise to the lawsuit, the
employer had “gotten rid of the offending supeovjdransferred plaintiff to a job of equal
grade, and instituted an extensive campwide anti-sexual harassment polic$pencer
894 F.2d at 660.

In contrast, here, several individuals wemgolved in the dcision to terminate
Atkins. Furthermore, unlike iBpencerdefendant has not presethteny evidence that it
has taken any additional stefus prevent futureADA violations. In fact, West, who
defendant still employs, does not know if defant has reviewedsitpolicies and training
regarding the ADA and reasonable accamdations [Doc. 155 ppl95-96]. Although
Shown no longer works for defendant, tbeurt notes her cessation of employment was
unrelated to her failure to reasonably accommodate Atkins'silitg@iDoc. 154 pp. 237—
38]. Indeed, there is no evidence in the record that any manager discussed Atkins’'s
circumstances with Shown, that Shown wasinepnded in any way fdrer actions, or that
she received any training on th®A after Atkins’s termination.

While defendant asserts that “therenis evidence that [its] nondiscrimination

policy, its ADA accommodation policy, its presses for requiring employees to review
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and sign off on each policy, ts training programs are insugfent to maintan compliance
with the ADA,” the Court findghat there is significant evidea to the contrary [Doc. 194
p. 2]. Despite defendantfmlicies and procedures, foomanagement-level individuals—
Strange, West, Irwin, and Robemts—all agreed that Atkins’s termination was justified.
The jury, however, determined that Atkinggsmination was unlawful under the ADA. In
addition, while defendant requires employ&eseview and sign off on its ADA policies,
several employees testified thiaey had no knowtige of such police[Doc. 151 pp. 73—
74; Doc. 155 pp. 214, 217].

The Court also notes thatr&bge, West, and Irwin still wk for defendant, and this
fact increases the likelihoodahADA violations could recurSee Bruso v. United Airlines,
Inc., 239 F.3d 848, 864 (7th CR001) (finding that the employs current procedures are
not necessarily effective whenanagement “felt free to ign® [the] policies in the past”
and “there is no reason toliewe that those same members of management will abide by
them in the future”)]lona of Hungary 108 F.3d at 1579 (“[I]njunctive relief is justified .
.. where the individuals who were foundhave discriminated remain the defendant’s
primary decision-makers.”). Furthermore, ialso telling that defedant has not admitted
any wrongdoing in this caseSee EEOC v. Exel, IncNo. 1:10-CV-3132, 2017 WL
12538889, at *2 (N.D. Ga. Mar. 13, 2014) (endg injunctive relief in part because the
employer had not admitted to any wrongdoingich contributed tdhe likelihood that

Title VII violations would recur).
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In determining whether injunctive relief recessary, the Court also considers the
testimony of Donna Kestler, who worked for defant as a stocker and later as an assistant
manager [Doc. 155 pp. 21217]. Kestler testified that éuo a health condition, she asked
Scott Strange if she couldaist buggy to move boxekl[ at 219]. Strange denied this
request and, as a result oistdenial, Kestler quit her jobd. at 220]. Strangdid not tell
Kestler to contact HR aany other personndid. at 221].

Defendant argues that Kestte testimony is insuffi@nt to establish an ADA
violation and, therefore, it does not show tthafiendant has repeatedly violated the ADA.
While the Court agrees that Kestler’'s testim@giot conclusive evidence that defendant
has engaged in multiple ADA violations, her staents provide some evidence as to the
likelihood of ADA violations. Furthermoreghe Court notes that the EEOC may seek
injunctive relief “upon proof even of just omestance of discrimirteon,” and thus multiple
ADA violations are not a prerequisite to injunctive reli®frank’s Nursery 177 F.3dat
468.

Accordingly, the Court finds that thell@wving factors weigh irfavor of ordering
injunctive relief in this madr: (1) the number of defend&personnel involved in this
case; (2) the evidentkat defendant’s employees do kobw defendant’s ADA policies;
(3) defendant’s refusal to admvrongdoing; (4) the lack aévidence of any action taken
against Shown, such as thgbutraining or reprimanding; J8he lack of evidence that
defendant has implemented aayditional policies or procedes to prevent future ADA

violations; (6) the evidence dh Kestler’'s circumstancesay have conguted an ADA
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violation; and (7) the fact #t Strange and West still woflr defendant. As such, the

Court finds that the EEOC haset its burden of showing thimjunctive relief is necessary

in this case by showing “a cognizable dangat {the] defendant [will] not take effective

steps to prevent the duct from recurring.”See Prenticel992 WL 172662, at *2. In

doing so, the Court notes that defendant has not presented any evidence that it has taken
steps to prevent future ADA violations. Rathdefendant points to its current procedures

and insists they are sufficiendespite the failure of sucprocedures to prevent the
circumstances giving rise to this action.r Huese reasons, the Court finds that the EEOC

is entitled to injunctive reliet.

® In arguing that injunctiveelief is not appropriate, defendaméserts that this case is
similar toEEOC v. New Breed Logistics, Inblo. 10-2696, 2013 WL 12043550 (W.D. Tenn. Dec.
20, 2013), in which the court detamad that a similar requestrfmjunctive relief by the EEOC
was “overbroad and generally unnecessangl’at *1. InNew Breedthe court found that the
EEOC had not met its burden of showing a “cognizable danger that New Breed will not take steps
to prevent the unlawful conductfd. Defendant contends that the instant case is simildeto
Breedbecause, likblew Breedthis case “involv[es] a single punitive ‘bad actor’ and no evidence
of other incidents of disanination” [Doc. 194 p. 10]. The Court notes, however, et Breed
involved a “sole employee charged with sextarassment” who “was terminated almost
immediately.” Id. While other New Breed employees were involved in the decision to terminate
the plaintiffs, the court noted that the em@eywho engaged in sexual harassment was “at the
heart of the retaliation claims.ld. The court also noted that tdefendant “ha[d] demonstrated
that it has a sexual harassment policy in plaEmployees are required to attend an orientation,
which includes an overview of New Breedisti-harassment and amétaliation policy.” 1d. at
*2. In contrast, here, therens evidence that defenalaterminated or even reprimanded Shown,
or that defendant’s employeetivmade the determination to tenate Atkins and to ratify that
termination did so without Showsinput or directionand defendant has nptovided evidence
that it requires its employees attend an orientain providing an overviewf its discrimination
policies. As such, the Court findsattthis case is distinguishable frd#ew Breed
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B. Specific Terms of the Requested Injunction

Having found that the EEOC is generallyiged to injunctive relief, the Court will
now consider whether the speciterms of the EEOC'’s requestejlinction are justified.
“The proper scope of an injunction is to @njoonduct which has bedound to have been
pursued or is related todlproven unlawful conduct. EEOC v. Wilson Metal Casket Co.
24 F.3d 836, 842 (6th Cir. 1994). The Qotpossesses broad discretion to craft an
injunction that will ensure the engyler’'s compliance with the law.Frank’s Nursery 177
F.3d at 468. However, “thdiscretion is not unlimited,” ariip]rovisions of an injunction
may be set aside if they are broader thanessary to remedy the underlying wrong.”
EEOC v. HBE Corp.135 F.3d 543, 557 (8th Cir. 1998).

The Court notes, however, thahen the EEOCiIles suit, it “pursues an interest
broader than the oneiypate [discrimination] litigant pursuesFrank’'s Nursery 177 F.3d
at 462. “[T]he EEOC possess[es] an independathority to vindicate the public interest
by suing in its own name.ld. at 467.

Defendant asserts that the injunctivdiefethe EEOC seekss overbroad and
untethered to the jury’s deternaitions of liability at trial. The Court will first address the
EEOC’s proposed geographic scope of ijanction, and will ten address the other
proposed provisions as laid out irrtBEOC’s proposeuhjunction order.

1. GeographicScope
Several paragraphs of the EEOC’s propasgaction reference Region 82 and the

Goodlettsville, Tennessee corporate office.febdant submits thaRegion 82 contains
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195 stores with 1,547 employees and thearate office has another 1,018 employees.
Defendant asserts that this proposed gqabgcascope is overbroad and that the Court
should limit the scope of any injunctive rélie the store where Atkins worked—Store
#3988 in Maryville, Tennessee.

The EEOC argues that its proposed geogragtope “is appropria and tailored to
the scope of authority and innce of each [defendant] a@fital involved in the decision
to deny” Atkins her rights under the ADA [Dot99 p. 5]. The EEOC notes that Scott
Strange, defendant’s District Manager who teated Atkins, is responsible for seventeen
or eighteen stores in East Tennessee atehat 120 employees [Doc. 154 pp. 158-89].
Heather Robertson, defendant’'s formergieeal HR Managemwho did not address
Atkins’s concerns about her terminatiamr Shown’s lack of knowledge of ADA
requirements, supported three regions, Wwhiccluded 600 stores and thousands of
employees [Doc. 155 pp. 10, 37]. Matthewin, defendant’'s Regnal Loss Prevention
Manager who recommended Atkins’s termiaafihas oversight over Region 82, which
includes over 200 stores [DadL55 pp. 46, 80]. Lastly, JeWest, defendant’'s Employee
Relations Manager whaid not overturn Atkin's termination, shared responsibility with
another employee for handling employmentiedadisputes for the entire corporation
[Doc. 155 pp. 181-82]. Westirrently works in defendanttorporate office [Doc. 153 p.
117]. Based on this evidence, the EE@@htends that it has presented evidence

demonstrating that this cassaches beyond Maryville, Terssee. The EEOC also notes
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that its proposed geographic scope is naerothan defendant’'s nationwide operation,
which consists of over 13,0000sts and 100,000 employees.

Defendant argues that the EEOC’s propagsaraphic scope @averbroad because
there was no proof at trial of any other actslistbility discriminatn at stores other the
Maryville store or at the corporate headquarteFurthermore, defelant asserts that the
geographic scope is untethered to the haranplfs’ asserted at trial. According to
defendant, “[t]he record showisat this was a single incideot a single Store Manager at
a single store in Maryville, Tennessee @ddly ‘dropping the ball on a single
accommodation request” [Doc. 194 p. 15]. cAdingly, defendant asserts that the
injunction should not apply end the store in Maryville.

The Court has already determaththat plaintiffs preseéad proof that West, Irwin,
Strange, and Robertson, irddition to Shown, each plag a part in defendant’s
discriminatory conduct. While defendant camds that there iso evidence that ADA
violations will recur beyond the Maryville®te, West, Irwin, Strage, and Robertson’s
duties were not confined to the Maryville store. Furthermoegendant still employs
West, whose duties extend across defendantisnveide operation, asell as Strange and
Irwin. Rather than requestitigat the injunctiorencompass the ergicompany, the EEOC
proposed that the geographic scope shauttide Region 82, over which Irwin has
oversight as a Regional Loss Manager, detendant’s corporate office, where West

works.
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The Court finds, therefore, that tkers evidence to support implementing a
geographic scope for the injunction that gbegond the Maryville stre. The evidence
presented at trial indicates that severatlefendant’'s employees outside the Maryville
store either engaged in or ratified disgnatory conduct or otherwise was not
knowledgeable of the discrimittay nature of such conducturthermore, West, Irwin,
Strange, and Robertson heldhmild positions in which theiactions affect defendant’s
employees across a large region.

The EEOC has the right teeek][] injunctive relief to protect employees as a class
and to deter the employer from discriminatioEEEOC v. Goodyeakerospace Corp813
F.2d 1539, 1543 (8 Cir. 1987). Here, the EEOC sedk protect defendant’'s employees
from recurrent ADA violations tlough an injunction with @geographic scope that is
tethered to the authority dhe decision makers involved this case. As the decision
makers’ actions affect employets beyond the Maryville ste, the Court finds that a
broader geographic scope is warranted. ToerCfurther notes that the evidence at trial
indicated that defendant’s emgkes have a general lackurfderstanding as to the ADA'’s
requirements. The decision makers, who have not admitted any wrongdoing in connection
with their actions against Atkinshould be further trained dhe ADA in order to prevent
recurrent violations. As thEEOC has the right to seek amunction in order to deter
defendant from engaging in further ADA \adions, the Court firgl that enjoining one
store, with less thatwenty employees, would not serwedeter defendant from engaging

in disability discrimination.
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In sum, the Court finds that a geogiéc scope which includes Region 82 and
defendant’'s corporate office is tethered to the harm plaintiffs asserted at trial.
Consequently, the Court finds that the scopeersessary and is not overbroad. The Court
will, therefore, include the EEOC’s proposgelographic scope ife injunction order.

2. Paragraph 1: Request Regarding Anti-Grazing Policy

Paragraph 1 of the EEOC’sgmosed injunction provides:

Dolgencorp is enjoinettom disciplining and/odischarging any employee

for violation of its anti-grazing polic without first assessing whether the

violation was due to the employealssability. If the anti-grazing policy

violation occurred becausd an employee’s disdly, Dolgencorp will not

discipline or discharge the employeesttad, Dolgencorp will engage in the

interactive process witlthat employee and determine whether it can

reasonably accommodate the employeesability without undue hardship

to avoid any future violations of éhanti-grazing policy [Doc. 199-4 p. 2].

The EEOC contends that threlief is necessary to ensure that defendant does not
unlawfully discharge or refuse to reasblyaaccommodate disabled employees in the
future.

Defendant asserts that the Court shouldimdtide this provi®n in the injunction
because it is contrary to law. It conterttiat this provisionwould “grant[] blanket,
prospective absolution to employees wholate [defendant’s] employee purchase policy
by grazing, irrespective of whether theyguested an accommodation for an alleged
disability” [Doc. 200-1 p6]. Defendant subits that the ADA does not require employers
to excuse misconduct as an accommodatimmheamployees are not entitled to “retroactive

leniency” for prior misconduct as a reasonable accommodddto(citing DeWitt v. Sw.

Bell Tel. Co, 845 F.3d 1299 (10th Cir. 201’ Macy v. Hopkins CtySch. Bd. of Educ484
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F.3d 357 (6th Cir. 2007))]. Consequentlyfadelant asserts that the EEOC’s proposal in
paragraph 1 is “contrary toontrolling law, and were it adopted, the Court would be
prohibiting employment actions expresggrmittedunder federal law”Ifl.].

The Court notes that “[i]n fashioning rdlegainst a party who has transgressed the
governing legal standard, a coofequity is free to proscréactivities that, standing alone,
would have been unassailableEEOC v. Wilson Metal Casket C@4 F.3d 836, 842 (6th
Cir. 1994). Accordingly, courts may enjoiawful conduct which previously allowed
discrimination to occurSee id(providing that courts may gnn activities “related to the
proven unlawful conduct”).

Although the Court finds that it may emolawful activity in fashioning an
appropriate injunction, the Cdudoes not find that this parular injunctive relief is
necessary to prevent discrimination. Whie EEOC has met its burden in showing a
“cognizable danger that [the] defendant [will] nake effective stef® prevent” recurring
disability discrimination, ta EEOC has not shown a “cogaiite danger” that such
discrimination would again arise in tikkentext of the anti-grazing policySee Prentice
1992 WL 172662, at *2see also EEOC v. DCP Midstream, L.B08 F. Supp. 2d 107,
111 (D. Maine 2009) (finding that the diBunination “arose in a constellation of
circumstances that may not recur” whichtijiesd “limit[ing] the relief, but not deny[ing]
an injunction altogether”).

While the EEOC contends that this prowisis necessary to prevent defendant from

unlawfully discharging or refing to reasonably accommodate disabled employees, the
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Court finds that the provision in paragraph 1 is too specific todoessary to prevent
defendant from, more broadly, engaging inARiolations. Rather, the Court finds that
including several of the EEOC&her proposed injunction prsions will be sufficient to
achieve the EEOC’s goal of deterring defant from engaging in further violations.

3. Paragraph 2: Letter to Enployees From Defendant’'s CEO

Paragraph 2 of the EEOC'’s proposeinction provias the following:

Dolgencorp must deer a letter to all of itsemployees who work within

Region 82 and its Goodlettsville, Tergsee corporate office, advising them

of the verdict against Dgencorp in this casen the claim of disability

discrimination, stating that Dolgearp will not tolerate disability

discrimination and that Dolgencorplviake appropriate disciplinary action
against any manager, supervisoremployee who engages in disability
discrimination. The letter shall h@inted on Dolgencorp letterhead and

shall be signed by Doémcorp’s Chief E&cutive Officer [bc. 199-4 pp. 2—

3].

The EEOC argues that this proposed religigisessary because defendant’s employees in
Region 82 and defendant’s corporate officee“aither unaware of their rights under the
ADA, denied their rights under the ADAadk knowledge of how to apply the ADA, or
selectively chose when tpply the ADA” [Doc. 199 p. 7].

Defendant asserts that thigs request is overbroahd unnecessary because the
EEOC has not produced eviderafalisability discrimination prioto or since the incident
at issue. The Court notes, however, thatBEEOC has produced eeitce that several of
defendant’s employees, including managemeofi-management, stokevel, field, and

corporate employees, withinglyeographic area, do not havsufficient understanding of

the ADA. In addition, althogh the EEOC has not necessaeésgtablished that defendant
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has engaged in other discrimiogy acts, the EEOC has proed evidence ofuch acts
through the testimony of Donna Kestler.

Furthermore, while defendant contendattthere has been texsive evidence of
defendant’'s use and application of a lawdisability accommodation policy, the jury
determined that defendant’s employees aictetblation of the ADA by failing to provide
Atkins with a reasonable accommodation andsequently discharging her. As such,
defendant’s current policy proved inadequat®at several of defendant’'s employees were
either involved inthe discriminatory conduct, ratified&duconduct, or chose to ignore it.
Furthermore, several employedestified as to their general lack of knowledge regarding
the ADA and its requirements.

Overall, the evidence presented at trialeaded that defendant’s current policies
designed to prevent disability discriminatioe aradequate in that defendant’'s employees
either do not understand the policies or they not aware of them. Consequently, the
Court finds that including a pvision in the injunction tat will ensure defendant’s
employees are notified of tmeights under the ADA, and afefendant’s policies in place
to protect such rights, is nesasy to prevent recurrent vailons. However, rather than
mailing a letter with defendant's CEO’s siguma, the Court finds that training, as
suggested in paragraphs 5 a@haf the EEOC’s proposed dmr, is an appropriate and
sufficient measure to ensure awarenesthefADA and defendant’s anti-discrimination

policies. SeeEEOC v. HBE Corp.135 F.3d 543, 557 (8th ICiL998) (cautioning against
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Imposing conditions of an injunction whidre broader than necessary to remedy the
underlying wrong).

4, Paragraph 3: Posting of Defendant's Notice of Non-
Discrimination Policy

Paragraph 3 of the EEOC’s piased injunction order provides:

Dolgencorp must post a pp of the remedial Notice of Non-Discrimination

Policy, hereto attached, in a conspicuplase on the premises of each store

within Region 82 and it§&oodlettsville, Tennessemrporate office. The

notice must remain posted for the dioa of the compliance period of this

Judgment of Injunctive Relief. Defendant shall also continue to

conspicuously post the Notice (postexguired by Title W, throughout the

compliance period of this Judgmentlojunctive Relief. Dolgencorp shall

ensure that the posting is placedariocation that supports unobstructed

viewing [Doc. 199-4 p. 3].

The EEOC asserts that posting its propoNetice of Non-Discrimination Policy [Doc.
199-4 p. 8] is necessary inidglcase in order to raise employees’ awareness of their rights
under the ADA. As was the case with BEOC'’s request for the CEO letter, the Court
finds that this condition is unnecessary in light of thening requirement the Court will
include in the injunction.

In paragraph 3, the EEOC also umés a provision requiring defendant to
“conspicuously post” the Equal EmploymeDpportunity (“EEQ”) poster, as Title VII
requires [d.]. Defendant contends that thisopision is unnecessary because it already
posts an EEO poster in all of its stores. i/Ithis may be true, defendant’s Assistant

Manager, Mary Jane Ray, tesd at trial that the employee-rights posters located in the

break room at the Maryville store are mostlgcked from view [Docl151 p. 74-75]. She
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stated that such posters have been blockedsftong as she has iked at the Maryville
store, even up until September 12, 2hé,date she testified at triddl]].

Despite this evidence, the Court asssities memorandum and order, which draws
attention to Title VII's requirements regandi the EEO poster, ioombination with the
training requirement the Cduwill impose, will be sufficent to ensure defendant’s
compliance with the EE@oster requirements in the future. The Court therefore finds it
unnecessary to include any poster or nattated conditions in the injunction order.

5. Paragraph 4: Neutral Job Reference

Paragraph 4 of the EEOC'’s proposadnction order provides the following:

If contacted for references by anotipetential employer, Dolgencorp shall

provide Linda K. Atkinsa neutral job referencstating only her dates of

employment and positions ldgDoc. 199-4 p. 3].

The EEOC contends that thisoprsion is necessary because Atkins intends to reenter the
workforce and will need a refence from defendant that dorot mention her disability,
termination, charge of discrimination, or thesvsuit. In response, defendant asserts that
providing such references is its regular piccec The EEOC provis, however, that even

if defendant has that regularagtice, “in a case such assthwhere an employee has gone
as far to file a lawsuit against [defendantje can never be too ¢awus” [Doc. 199 p. 8].

Here, unlike the obstructed posters, BE8EOC has not provided any evidence that
defendant would not abide by fislicy of responding to refence requests only with dates
of employment and positions held. Accordinghe Court finds that requiring a neutral

job reference “is unnecessary and generallylidafgive of procedures already in place.”
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See EEOC v. New Prime, In&lo. 6:11-CV-3367, 2016 WB033773, at *2 (W.D. Mo.
May 26, 2016) (declining to provide injunctivelief ordering the defendant to engage in
procedures similar to thosealready had in place). Asdu the Court will not include
this provision in the injunction order.
6. Paragraphs 5 and 6: Training

Paragraphs 5 and 6 of the EEOC’s pimmb injunction order require that: (1)
defendant provide training to all of its empé@g in Region 82 and its corporate office and
that the training “include an explaraii of the requirements of the ADA, including the
interactive process, reasonable accommodatiand Dolgencorp’s anti-discrimination
policy”; and (2) that defendant “provide tBEE=OC with a copy of # training materials
and related documentation that it intends to use for the training” [Doc. 199-4 pp. 3-4]. The
EEOC asserts that this relief is necessbegause the trial testimony suggests that
defendant is not adequately informingetaployees on the ADA and defendant’s ADA-
related policies and proceduredt argues that the lack déffective training is also
highlighted after considerintpe actions of Shown, Stranggobertson, Irwin, and West,
which resulted in defendant’s failure toopide Atkins with a reasonable accommodation
and its discriminatory termination of her.

Defendant asserts that addité training is unnecessabgcause it already notifies
employees of its policies and its managexseive training on anti-discrimination and
accommodation. It further argues that thisr@mo evidence that any additional training

would be more effective in premting disability discrimination.
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While defendant provided evidence thatatifies all employees of its EEO policies
as part of its onboarding program, it appears this notification is insufficient. As discussed
previously, the evidence at trishowed that several of defendant’'s employees at various
levels of the corporate structure, inclugliShown, Strange, Robson, Irwin, and West,
had either little understanding of the ADA itsetfof their obligation to fulfill the ADA’s
requirements in their interactions with emmeg. Because of this, the EEOC’s proposed
training conditions will be inclded in the injunction order.

7. Paragraph 7: Notice Regading Paragraphs 1 and 2

Paragraph 7 of the EEOC'’s proposed infiorcrequires that dendant certify with
the Court that it has sent the letters as iiex) in paragraph 2 drposted the Notice as
mentioned in paragraph 3 [Dat99-4 p. 7]. As the Coutas declined to impose these
conditions, any such certification requirements are unnecessary.

8. Paragraph 8: Monitoring

Paragraph 8 of the EEOC'’s proposed infiorcorder requires that defendant report
to the EEOC once year for the duration of the injuncti@ertain details regarding: (1) all
requests for accommodation made by employeepplicants in Region 82 or corporate
headquarters; and (2) all erapkes discharged “for disdity-related reasons” [Doc. 199-

4 pp. 4-5]. The EEOC contenteat this monitoring provien is appropriate “because of
the complete failure ahultiple managers at every leveladequately address Ms. Atkins’

simple request to keep orange juice at tigester and her resultirtgrmination” [Doc. 199
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p. 9]. Defendant objects to the monit@riprovision assertinggmong other arguments,
that the request is spectile and unduly burdensome.

Although the jury diermined that defendant engdge unlawful discrimination,
the Court does not find that defendant@nduct warrants imposing such monitoring
requirements. The Court finds that requirsigfendant to providadditional training is
sufficient in light of the evidnce presented at triaBee EEOC v. Autozone, Inslo. CV
06-926, 2009 WL 3763682, at tB. Ariz. Nov. 9, 2009) (finding monitoring and reporting
requirements unwarranted where there was fostance of [unlawfutliscrimination] in a
company with 2,500 employees” and the caudered the employer to conduct training
and to post notices). Accordingly, the Court will not include this monitoring provision in
the injunction order.

9. Paragraph 9: Compliance

Paragraph 9 of the EEOC’s proposediigtive order provides that “[tihe EEOC
may review compliance with thBermanent Injunction” by: jinspecting, whout notice,
any of defendant’s stores within Regionf82compliance with the posting provisions; and
(2) interviewing employees and examining doents related to the enforcement of the
injunction [Doc. 199-4 pp. 5-6]The EEOC contends that thpsovision is necessary in
light of the testimony that defendant’s stéegel employees were unaware of their rights
under the ADA and that the EEfbsters were inaccessibld®efendant objects to this

request, arguing that it is overbroad and unnecessary in light e¥ithence at trial.
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In light of its decision to deny certainpests of the EEOC’sequested injunction,
the Court finds that the EEOC’s request to ewdstores or interview employees to ensure
compliance is unnecessary. Rathto ensure complianceitiv the training requirement,
the Court will order that defendant: (1) maintattendance sheets feach training session
and forward a copy of thetandance sheets to the EECGd (2) submit proof to the
EEOC, via an affidavit by a person of knodde, establishing the completion of training.
See DCP Midstream, L.P608 F. Supp. 2d at 113-14 (mding such provisions in an
injunction against an employer aseanedy for discriminatory conduct).

10. Paragraphs 10 and 12: Noticeof Violation and the Court’s
Jurisdiction

In paragraph 10 of the EEOC'’s proposgdnction order, it propses that the EEOC
should notify defendant of any alleged vigdas of the injunctiorbefore exercising legal
remedies and that defendant shall haveysddys to investigate and respond to the
allegation [Doc. 199-4 p. &eeDoc. 199 p. 11 (noting th#te EEOC believes thirty days
is ample time to respond, but it will agreestrty days)]. Paragpn 12 provides that the
Court should retain jurisdion to monitor compliance witthe injunction [Doc. 199-4 p.
7]. Defendant appears to have no objectioth&se provisions ber than its general
argument that there is no bafis injunctive relief. As suchthe Court will include these
provisions.

11. Paragraph 11: Term of the Injunction
In paragraph 11 of the EEOC’s proposgdnction order provides that the duration

of the injunction should be itke years [Doc. 199-4 p. eeDoc. 199 p. 12 (noting that
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while a four-year term is justéd, the EEOC is willing to rededts request to three years).
The Court finds that a three-year termttoe injunction is jusfied in this case.
VIII. Motion for Atto rney Fees and Costs

The Court referred Atkins’s Motion for Awamaf Attorneys’ Fees and Costs [Doc.
163], as well as her supplemental motions [D@€2, 211], to Magistrate Judge Guyton.
Judge Guyton filed an R&R [Doc. 214] which he recommends that Atkins’s motions
[Docs. 163, 202, 211] be gradtan part and denied in pahd that the Court award Atkins
$445,322.25 in attornéy/fees and $1,676.96 litigation expenses.

Defendant timely filed eight objectionsttte R&R [Doc. 217]. Plaintiff responded
in opposition to defendant’s objections [Dd¢l8]. When ruling on objections to a
magistrate judge’s R&R, “the court must condaicle novo review giortions of the R&R
to which a party objects unless the objectiaresfrivolous, conclusive, or gener&ee28
U.S.C. 8 636(b)(1); FedR. Civ. P. 72(b)Smith v. Detroit Fed'n of Teachers, Local 231
829 F.2d 1370, 1373 (6th Cir. 198®)ira v. Marshall 806 F.2d 636, 637 (6th Cir. 1986).
Only specific objections are &tted to de novo reviewMira, 806 F.2d at 637 (“The parties
have the duty to pinpoint thegortions of the magistrate'sport that the district court
must specially consider.”). A general objectionpne that merely restates the arguments
previously presented, does not sufficienitientify alleged errors on the part of the
magistrate judgeHoward v. Sec’y of Health and Human Serg82 F.2d 505, 509 (6th
Cir. 1991). An objection that does nothing mtran disagree with a magistrate judge's

findings, “without explaining the source of thea,” is not considered a valid objection.
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Id. In fact, “[a] district court should onlyeview for clear error where a party makes
perfunctory arguments to engage the distmirt in rehashing the same arguments set
forth in the original petition.’Brooks v. Invista (Koch Indus.»28 F.Supp.2d 785, 788
(E.D. Tenn. 2007). Without specific objectioff$]he functions of the district court are
effectively duplicated as both the magistratd ¢he district court perform identical tasks.
This duplication of time and effowastes judicial resources rather than saving them, and
runs contrary to the purposes of the Magistrate's Act.”

The Court finds several of defendant’s olits to be closely related. The Court
will thus forego addressing eachthe eight objections undadividual headings, and will
instead organize its analysis based on thestance of the objections. For the reasons
explained below, the Court will overrule éacf defendant’s objections to the R&R and
accept the R&R in whole.

A. Consideration of “degree of successand “complexity of the case” in

determining whether the amount of attorneys’ fees requested is
reasonable (objections one and two)

Defendant objects to Judge Ydon's consideration of platiff's attorneys’ degree
of success and the complexitytbe case in determining a reasonable hourly rate to use in
calculating the recommended totak award. Defendant arguiess error to adjust the
hourly rate for the relevant market basad an attorney’s degree of success or the
complexity of the case. Specifically, Defendanjues degree of stess should not be
considered when determining if enhancemerarohourly rate is appropriate, but instead

should be considered in detening the initial hourly rate thathould apply in a given case,
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and that the complexity of a given case shdddeflected in the number of hours billed
for a case, not in thepplicable hourly rate.

Relying onlsabel v. City of Memphigdudge Guyton consideréoth the degree of
success and the complexity thfe case in determining the reasonable hourly rates for
plaintiff's attorneys. 404 Bd 404, 415-16 (6th Cir. 20p%dentifying “time and labor
required,” “the novelty and diffulty of the questions presented,” “the skill needed to
perform the legal service properly,” and “éw@mount involved and the results obtained” as
factors courts should consider in determirtimg reasonableness of an hourly rate). After
considering the relevant factors outlinedsabel as well as the prevailing market rate in
the Knoxville area, fee awards in similar cas#nd the rate necesg#o entice competent
legal counsel to perform the work requiréddge Guyton decided to recommend reducing
the hourly rates requested by plaintiff's ateya from $400 to $35fdr Attorney Morton
and from $300 to $25for Attorney AyestDoc. 214 pp. 9-13].

Defendant seems to assume that theapjate hourly rates in this case are $250
for Attorney Mortonand $175 for Attorney Ayeshand thus argues Judge Guyton’s
decision to determine a fee award based amhhaates of $350rad $250, respectively,
represent enhancements abdke appropriate hourly rate based on factors that were
already considered in determining the basehiourly rate, such as degree of succSes
Perdue v. Kenny A559 U.S. 542, 553 (201 oting that enhancemento lodestar rates
may not be based on a factor tietsubsumed in the lodestealculation). This is an

incorrect interpretation of the R&R. Jud@eiyton, considering the appropriate factors,
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determined the appropriate hourly rates fomheaitorney, and did not enhance those rates
on any basis, let alone on an impermissidasis. This resuls consistent witlPerdue as
Perduecautioned against adjustimy enhancingan hourly rate based on an attorney’s
performance except in rare or exceptional situatiolas.(“We have also held that the
guality of an attorney’s perforamce generally should not beedsto adjust the lodestar
because considerations concerning tipgality of a prevailig party’s counsel's
representation normally are refledt® the reasonable hourly rate.”).

With regard to the complexitgf the case, Defendantasrrect that complexity is
normally accounted for in the numix billable hours applietb determine the fee award,
as opposed to the hourly rate usedalculating the fee awardSee id (“We have thus
held that the novelty and cofegity of a case generally manot be used as a ground for
an enhancement because these factors peddyrare fully refleted in the number of
billable hours recorded by counsel.”). Theu@motes, again, that Judge Guyton does not
recommend an enhancement in this casedbes implicitly recograe the complexity of
this case in his hourly rate analysis [Doc4 1 10 (“Moreover, while the Defendant refers
to this case a ‘routine’ ADA cas such allegation is caatdicted by the procedural
arguments raised in the Defentla dispositive motions in thisase.”)]. The Court finds,
however, that this single sentence does maodermine Judge Guyton’s hourly rate
recommendations, as the recommendations are supported by substantial evidence and
discussion beyond the implicit reference to theplexity of the case. For example, Judge

Guyton considered, among other factors, a nurobkee awards in giilar cases, including
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one in which the attorneys were awarde®3@5 hourly rate, anthe declarations of
experienced lawyers in thenkixville area identifying $358400 as a reasonable rate.
Furthermore, the Court finds that the comxile of a given case or type of case is
inherently related to the hourly rate “whiehwyers of comparablekill and experience can
reasonably expect to command within théevant community” and the hourly rate
“necessary to cause comget legal counsel to penfim the work required.’See Brooks v.
Invista (Koch Industries008 WL 304893, at *3 (E.D. Tendan. 30, 2008). Thus, some
discussion of the nature of the case and its éexitp in the hourly rate analysis is to be
expected, and such discussion does natifju rejection of a magistrate judge’s
recommended hourly rate where the recommehaeirly rate isgpported by other factors
in addition to the comlpxity of the case.
B. Conflating the reasonable market rateto attract competent legal counsel

with a rate rewarding Morton and Ayesh for their contributions and
results obtained in thiscase (objection three)

The Court finds the substance of this objattmbe the same as defendant’s “degree
of success” objection discussed above. ThetGbus relies on its analysis in the previous
section in overruling this objection, and spieally notes its findinghat Judge Guyton’s
recommendation was based on fee awardsinmlar cases and the declarations of

experienced Knoxville lawyers editifying a reasonableourly rate in this type of case.
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C. Failure to specify whethera $350 per hour partrer rate and a $250 per
hour associate rate are intended tde the new presumptive rates in
Knoxville or are the result of extraordinary circumstances limited to this
case (objection four)

Defendant argues $250 per hour has recdr@gn held to be a reasonable rate for
experienced attorneys in Knakg, and objects to the factahthe R&R fails to explain
whether it recommends a new presumptive pargte of $350 foKnoxville, or whether
the recommended hourly rate is based on extiraang circumstances present in this case.
The Court notes that the R&R does not stiaét the recommended hourly rates are based
on extraordinary circumstances present in this casethsoCourt infers that the
recommended hourly rates are not based on egirewy circumstances. With regard to
the establishment of a newesumptive hourly rate fothe Knoxville area, Defendant
identifies no authority requiring the R&R to k&aa finding that the recommended hourly
rate in this case wilbresumptively be the recommendeditip rate in similar cases going
forward. In light of this, the absence of sicfinding in the R&R is not grounds to sustain
defendant’s objection.

In adopting Judge Guyton’s hourly raecommendations in this case, the Court
does not purport to establish &pumptive rate that will appto all employment cases or
even to all ADA cases in thetfue. In each caseid called upon talo so, the Court will
determine a reasonable angpeopriate fee award based tre factors and principles

identified in controlling case law.
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D. The R&R fails to explain why the recommended hourly rates are
different than those applied in recentsimilar cases (objections five and
SiX)

Defendant again objects to the hourly redéculation for both Attorney Morton and
Attorney Ayesh, thistime arguing the R&R does not sufficiently explain why the
recommended hourly rates differ from thosel&gpin recent, similacases. The Court
finds these objections to be substantivelyilsimo defendant’s fits second, and third
objections, and thus incorporatesatglysis of those objections here.

Judge Guyton considered other, similar saged did, in fact, distinguish recent
Knoxville employment cases identified bgefendant, finding tls case to be
distinguishable from a case in which an houdie of $250 was applied and identifying a
similar case in which an hoyrkate of $345 was applied ¢. 214 pp. 10-11 To the
extent defendant disagrees with Judge Gugt@malysis, or argues it is insufficient to
support a finding that lower hourly rates wabuot be “sufficient tencourage competent
lawyers in the relevant community to unidée legal representation,” the Court notes
Judge Guyton’s recommendation is also basethermeclarations of several experienced
Knoxville lawyers who state plaintiff's attorngwriginal, higher requested hourly rates of
$400 and $300 are reasonablridge Guyton did not reconend applying the requested
hourly rates because he detered other attorneys compatalto plaintiff's attorneys

charge lower hourly rates than $400 and $30d,in some cases where attorneys received

hourly rates of $400 the rate was agreed to as part of a settlement. Judge Guyton also
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considered Attorneilorton’s 2014 retaineagreement, which specifies a rate of $350 per
hour.

Put simply, Judge Guyton adegely justified the recamended hourly rates, and
in doing so analyzed their relation to othexcent Knoxville employment cases. The
analysis underlying the recommendatiavas both sufficient and appropriat&ee Van
Horn v. Nationwide Pro. & Cas. Ins436 F. App’x 496, 499 (6t@ir. 2011) (noting that a
district court may look to “a party’s submiens, awards in analogous cases, state bar
association guidelines, and its own knowledg®l experience in handling similar fee
requests” when determining appropriate hourly rate).

E. Failure to analyze the reasonablenesand propriety of plaintiff's “fees
for fees’ request

Defendant objects to Judge Guyton’s finding that the ®8us plaintiff's attorneys
billed for preparation of their motion for feess reasonable. Juel§suyton considered
the time billed by plaintiff’'s #iorneys for their iitial motion for fees and for each of
plaintiff's two supplemental motions for feegudge Guyton found &l the time billed in
relation to the second supplemental motfon fees should beeduced by 50%, and
implicitly found that the hours billed in relation to plaintiff's other motions for fees were
reasonable [Doc. 214 p. 27 (“The Court agewed the billing entries and recommends
that the time submitted in ti&econd Supplemental Motion ¢0. 213] be rduced by 50%
... The Court agrees with the Defendarait ththese] billing entes are duplicative and
excessive”)]. Defendant argues the R&R lasldbstantive analysis as to why the hours

billed in relation to the first tweanotions for fees were reasonable.
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By singling out the hours billed in the second supplemental motion for fees as
unreasonable, duplicative, and excessive,randmmending that the requested hours be
reduced by 50%, Judge Guyton distinguistiese hours from the other time plaintiff's
attorneys billed in relation to liteging attorney’s fees. It isue that Judge Guyton does
not explicitly find that the howgrbilled in the initial motion fofees or the first supplemental
motion for fees are reasonable, but it isaclfrom the context of the R&R that Judge
Guyton considered the terbilled in those requests to basenable, as he contrasted them
with the other, unreasonable hours he identifiédherent in this comparison is Judge
Guyton’s finding that plaintf’'s first two motions for feeslid not include time that was
unreasonable, duplicative, or excessive.

F. Improperly declining to reduce the number of hours billed to account
for the EEOC’s role in litigating plaintiff's claims

Defendant argues the R&R jproperly declines to okice the hours billed by
plaintiff's attorneys toaccount for the EEOC’s i@ in litigating plairiff's claims, as the
EEOC likely contribued significantly to the overall workda involved inthis litigation.
Judge Guyton specifically addressed this lofeargument, and determined that no
reduction of hours was necessary in thisecas Attorneys Morton and Ayesh worked
closely with the EEOC to avoid duplicaéiwork to the maximum extent possible.

While Defendant is correct that other codréve reduced fee awards to account for
the contribution of governmerdgencies in litigating caseshere is no evidence of
redundant or overlapping work in the presease that would support such a reduction.

Instead, there is ample evidence in the form of subamisdrom plaintiff's attorneys and
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from EEOC counsel that the two groups worlegficiently and made a significant effort

to avoid duplicative work by diding tasks such as handiimlepositions and responding

to motions. Having considerdlis evidence, Judge Guytogasonably and appropriately

determined there was no needrédluce the hours plaintiff' sttarneys billed in this case

due to assistance from the EEQDBoc. 214 pp. 23-26].

IX. Conclusion

For the reasons discussed herein, the Court hereby:

A.

DENIES defendant’s Motion to Amend dgment and Motion for Judgment
as a Matter of Law or, Alternaely, for New Trial [Doc. 159];

GRANTS in part and DENIES in part the EEOC’s Motia for Permanent
Injunction [Doc. 161], to thextent discussed herein;

GRANTS defendant’s Motion to Disregarddues Raised for the First Time
in EEOC’s Reply, or in the Alternaty for Leave to File a Sur-Reply [Doc.
200], to the extent that the Court considered defendsumtgeply [Doc. 200-
1J;

OVERRULES defendant’s objectiorts the R&R [Doc. 217];

ACCEPTS IN WHOLE the R&R [Doc. 214]; and

GRANTS in part and DENIES in part Atkins’s Motions for Award of
Attorneys’ Fees and Costs [Docs63l 202, 211], in that the Court

AWARDS Atkins $445,322.25 iattorneys’ fees and $1,676.95 in litigation
expenses.

The Court will enter a separate Injtion Order including tb terms discussed

herein.

ENTER:

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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