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V. ) No.: 3:16-CV-635-TAV-HBG
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)
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)
)

Plaintiff,
V. No.: 3:16-CV-636-TAV-HBG
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Defendant.

)
)

MEMORANDUM OPINION AND ORDER

These cases are before the undersigned putsu2®t).S.C. 8§ 636, the Rules of this Court,
and Standing Order 13-02. Now before the CmuBlefendant Jacobs Engineering Group, Inc.’s
Motion to Exclude Opinions of Plaintiff&xperts on General Causation [Doc. 240Aakisson
3:13-CV-505; Doc. 235 imhompson3:13-CV-666; Doc. 216 i@unningham3:14-CV-20; Doc.
162 inRose 3:15-CV-17; Doc. 170 iWilkinson 3:15-CV-274; Doc. 151 i&helton 3:15-CV-
420; Doc. 153 irChurch 3:15-CV-460; Doc. 155 iNanguilder 3:15-CV-462; Doc. 81 iivens

3:16-CV-635; and Doc. 77 imarrow, 3:16-CV-636]. On May 17, 201BJaintiffs filed a response



in opposition [Doc. 261},and on May 24, 2018, Jacobs Engineering Group, Inc., (“Defendant”)
filed a reply [Doc. 264]. The parties have futlsiefed the issues preded therein, and on June
15, 2018, the parties appeared betbeeCourt to prese¢mral argument on the motion. The Court
finds that the motion is now ripe for adjudicatid-or the reasons stated herein, the Court will
DENY the motion.
l. Background

This consolidated action involves a groupimdividual Plaintiffswho worked, or had
spouses or next of kin who wk@d, on the Tennessee Valley Aatity’s (“TVA”) fly ash clean-
up, removal, and recovery project at the KingsFossil Fuel Plant (“# Site”) following the
December 22, 2008 ash spill in Roane County, TennesSeeD¢c. 59]. Defendant was hired
by TVA in 2009 as construction manager of the .SifPoc. 11-1]. In its role as construction
manager, Defendant provided project planninghagament, and oversight to assist TVA in the
overall recovery and remediation of the Sitiel. &t 4]. Plaintiffs allegéhat Defendant negligently
and recklessly executed its duties and responsibilities, causing Plaintiffs to sustain multiple
personal injuries, including pulmonary injuriesjkemia, sinus injuries, and skin problems, as a
result of “continuous, unlawful exposure to amse the neurotoxin mercury, barium, strontium,
thallium, lead, silica,-quartz, lasstos, radioactive material, sglem, aluminum oxide, iron oxide,
calcium oxide, boron and other hadaus substances associatathivfly ash while working at
the Site. [Doc. 59 at { 48, 89]. Plaintiffs hasserted claims of negligence, negligence per se,
recklessness, fraud, misrepresentation, and diability of ultra-hazardous or abnormally

dangerous activity.Id. at  70-125].

1 Unless otherwise indicated, citations to the record refer to the docket entfidgisson
3:13-CV-505.



While these cases had initially been consaéd for the limited purpose of discovery and
motion practice, Chief Districtudige Varlan ordered a bifurcatédp phase, trial plan on January
30, 2017. [Doc. 136].Phasel will involve issues and evidencelating to: (1) whether defendant
owed plaintiffs a legal duty; (2) whether defendargiached that duty; and (3) whether defendant’s
breach was capable of causing pldis’ alleged injuries,” andPhase I will involve issues and
evidence relating to: (1) specific causation with eespo individual plainffs; (2) each plaintiff's
alleged injuries; and (3) the extent to which wndiual plaintiffs are entitled to damages.” [Doc.
136 at 7] (emphasis in original). In sum, Phase | will deal with the issue of general causation while
Phase Il will deal with the issue of specific causatiorid.].[ Phase | of the trial is currently
scheduled for October 9, 2018. [Doc. 265].

Plaintiffs were ordered to disclose thekpert witnesses on or before May 1, 2017, for
Phase | of the trial. [Doc. 138 3L Plaintiffs timely identifiechine expert witnesses, including
Paul Terry, Ph.D., M.P.G., F.AEE., who is the only expert witness at issue in these cases.
Plaintiffs, however, did not discde a signed written report for DFerry, because they believed
he was not an expert witness within the megof Federal Rule of Civil Procedure Rule
26(a)(2)(B). [Doc. 162 &-7]. Following a discovery confence, the Court found that Dr. Terry
was required to produce a written report and ordered Plaintiffs¢ttodure such a report if they
intended to use Dr. Terry @ expert witness. Id. at 10, 14]. On July 14, 2017, Plaintiffs
produced a two-page signed statement from DyTgDoc. 237-1 at 2-3]. Dr. Terry stated he

would testify “as to how the odds ratios in thistteaindicate that the higher incidence of these

2 When Plaintiffs filed their response toetinstant motion, they ihdrew all of their
proposed experts for Phase | of the trial whle exception of Dr. Teyr [Doc. 261 at 3].
Therefore, the Court’s discussion of the backgramdiprocedural history t¢iiese cases is limited
in relevance to Plaintiffglisclosure of Dr. Terry.
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health problems in the workers can be linked stadiito their exposure to fly ash,” that “[t]here
was an unusually high occurmn of disease found in the redn&ion workers that include
leukemia, skin problems, lung cancer, otherceas, low testosteronsinus, heart, pulmonary,
breathing problems, neurological, and intestinabfems, including an environmental association
of other health conditions and the statistiodds of these conditions caused, aggravated or
contributed by fly ash exposure,” atidt “the data suggested thag fity ash increased the risk of
having these diseases and conditimhen compared with dateofn the population as a whole or
a control group of similar workers who were nepesed to fly ash.” [Doc. 237-1 at 2]. Dr. Terry
did not describe the type of study he relign or the methodology employed, aside from stating
that he formed his opinions based on epidémgical healthcare questionnaires, Plaintiffs’
interrogatory responses, pictures, Defendatd@uments, and other discovery materiéd. §t 2-

3].

During a second discovery conference Hsldhe Court on August 15, 2017, Defendant
complained that Dr. Terry’s report was deficiemder Rule 26(a)(2)(B) as it failed to set forth
with specificity the “basis and reasons” for tbe “facts and data,” supporting his opinionSe¢
Doc. 178 at 3]. Defendant alslbeged that the report failed totsdy Plaintiffs’ burden on general
causation. If.]. In this regard, the paes highlighted their disagreement on the standard of proof
for establishing general causatiduring the hearing. Defendanted to various case law for the
proposition that Plaintiffs’ expereports failed to identify thievel or dose of fly ash exposure
that is necessary to cause the injuries alledddintiffs’ actual expose level, or whether
Plaintiffs’ exposure level is sufficient to caufiee injuries alleged, elesnts that Plaintiffs
contended are not necessargstablish general causation.

Defendant formally challenged the meritsR#intiffs’ expert poof on general causation



less than two months later when it filed Motion for Partial Summary Judgment on General
Causation on October 6, 2017. [Doc. 191]aimlffs responded iturn on October 27, 2017,
attaching to their respse a second report by Dr. Terry. [D@D5-6]. In his second, six-page
report, Dr. Terry stated he was conducting aiderpiological study “to estimate the association
between exposure and diseasebdtiyh a “[r]etrospecti® observational/historical cohort study.”
[Id. at 1-2]. Though the study wascomplete,” Dr. Terry provided preliminary opinions and
“anticipated” findings, concluding that “[a]t this poiin time, the data suggests that the alleged
injuries of the plaintiffs being cauddy extended exposure to fly ashbislogically plausible
because exposed workers have higher occurrence of several diseases and health conditions
compared with general poputat and our control group.”Id. at 2] (emphasis in original). Dr.
Terry did not provide the data he had thuscfatected or relied upon in making his preliminary
findings, and his report did not aéds Defendant’s claim regarditige necessity of exposure data
in terms of the level or dose of fly ash exposue thust be shown to establish general causation.
On November 9, 2017, Chief Digtt Judge Varlan continued Phase | of the trial and
amended certain deadlines. [D@&5]. Chief District Judge \flan denied Defendant’s Motion
for Partial Summary Judgment on General Caasatiithout prejudice witleave to refile under
the new dispositive motion deadlineld.]. Following the continuare order, there was some
confusion among the parties whether the order also reset the expert disclosure dé&ssHirecs|
226 and 229]. After conducting a status conferdmefere Chief DistrictJudge Varlan and a
second status conference before the undersigned@dbrt determined th#tte expert disclosure
deadline had not been résgDoc. 230 at 4-5]. Nonethelegbe Court afforded Plaintiffs the
opportunity to demonstrate why the expesdctbsure deadline should be reopeneldl. 4t 6].

Plaintiffs thereafter submitted that they soughintooduce three new expert witnesses, including



another epidemiologist. [Doc. 2385-7]. Although Plaintiffs disgeed with Defendant’s theory
on general causation, Plaintiffspained that they needed thasmwv experts “to make sure they
meet the Court’s expectations for proof of ‘gedd@ausation’ for Phase 1I” should the Court agree
with Defendant’s theoryn general causation.Id] at 9-10]. On March 9, 2018, the Court
determined that Plaintiffs hawbt acted diligently in seeking an extension of time and therefore
they could not demonstrate good cause or sxfgle neglect for their delay in seeking a
modification of the expert discdare deadline. [Doc. 235].

On March 19, 2018, Defendant filed the instaotion, moving to exclude all of Plaintiffs’
expert witnesses for Phase | of the trial, inahgdDr. Terry. [Doc. 240].Plaintiffs responded on
May 17, 2018, withdrawing all of thepreviously disclosed experttwesses except for Dr. Terry.
[Doc. 261 at 3]. Attached as an exhibit to thesponse is a third refiday Dr. Terry. [Doc. 261-
1]. Dr. Terry’s latest report was originatlysclosed on April 30, 2018, vweh Plaintiffs responded
to Defendant’s renewed Motion for Partial SuargnJudgment on General Causation. [Doc. 253-
4]. In Dr. Terry's latest, 95-pageport, he explains that hesirrent report supplements his two
prior reports from July and @uber 2017 which sought to conductegmdemiological study that
estimated the associations beem exposure to coal ash aneafic diseases among workers at
the Site, including Plaintiffs. Id. at 2]. Dr. Terry explained # his planned study relied on
guestionnaire responses from exposed coal asimagp workers and a control group that consisted
of employees in the same industryd.]. Because Plaintiffs’ counsel could not secure responses
from the control group in a timely manner, Dr. Terry states that he was forced to terminate his
epidemiological study. Idl.].

Dr. Terry goes on to explain that in Mar2018, Plaintiffs’ counselequested that he

“conduct a far more thorough general causatioalyss of the published epidemiological



literature regarding illnesses apHbysical conditions associatedthivexposure to a ash,” thus
leading to his third report.1d.]. Dr. Terry's general causation analysis, which seeks to answer
whether “exposure to a chemical or other factor [can] cause a disease,” now employs an extensive
literature review methodology ttetermine whether specific components of coal fly ash reported
to be present at the Site—fine particulate mattarsenic, cadmium, chromium, lead, nickel,
vanadium, and naturally occurringdioactive materials—are causadlysociated with the specific
diseases reported by Plaintiffs, including hyeesion, coronary artery disease, lung cancer,
leukemia, non-melanoma skin cancer, allergic contact dermatitis, peripheral neuropathy, asthma,
chronic obstructive pulmonary siase, and various respiratmgnditions such as cough, sore
throat, dyspnea on exertion, chest paidiecomfit, bronchitis, and emphysemad. [at 4-6]. In
sum, Dr. Terry opines that higdrature review supports a findinigat “a number of the diseases
found among one or more [P]laintiffs were deterdiiy general causationadyses to be causally
associated with one or more of these components of fly ash .1d. 4t p].

Defendant filed its reply on May 24, 2018, olbjeg to the admissibility of Dr. Terry’s
third report on several grounds, inding that his report (1) is natsupplementation pursuant to
Federal Rule of Civil Procedure 26(e) but issatirely new opinion that should be excluded under
Federal Rule of Civil Procedure 37(c), and (2) should also be excludedandszrtand Federal
Rule of Evidence 702 because the opinions expressed in his report are not reliable. [Doc. 264].
. ANALYSIS

The Court has thoroughly reviewed the &'t positions in these cases and having

considered the arguments raised in theirfer@and during the June 15, 2018 motion hearing, the

3 That is, particles having an aerodynamic diganof 2.5 g (micronsor less. [Doc. 261-
1 at 5].



Court finds that Dr. Terry’s tast report disclosed on April 32018, is not a supplementation
under Federal Rule of Civil Procedure 26(e). Batlt is a “new” expert report. However, the
Court also finds that Plaintiffs’ late disclosuvéthe new report is harmless, and therefore the
report will not be excluded under Federal Rule of Civil Procedure 37(c). Furthermore, the Court
finds that Dr. Terry’s ngort is admissible und&aubertand Federal Rule of Evidence 702. The
Court will address each finding in turn.

A. Federal Rule of Civil Procedure 26

The Court begins its analysis with an ovenw the expert disclosure requirements found
in Rule 26. Pursuant to Rule 26(a), “if the withesone retained or specially employed to provide
expert testimony in the case,” the disclosure “mustfude a signed writtereport that contains
the following:

(i) a complete statement of all opinions the witness will express and
the basis and reasons for them;

(ii) the facts or data considerld the witness in forming them;
(iii) any exhibits that will be @l to summarize or support them;

(iv) the witness’s qualifications, including a list of all publications
authored in the previous 10 years;

(v) a list of all other cases in wiicduring the previous 4 years, the
witness testified as an expaitttrial or by deosition; and

(vi) a statement of the compensation to be paid for the study and
testimony in the case.

Fed. R. Civ. P. 26(a)(2)(B). “party must make these disclosua¢she time and in the sequence
that the court orders.” Fed. R. Civ. P. 26([02. Rule 26(a)(2)(B) requires a report to “be
complete such that opposing counsel is not fotoetkpose an expert in order to avoid an ambush

at trial; and moreover the report must be sufficiently complete so as to shorten or decrease the need



for expert depositions and thus to conserve resourée&’ Olmstead, Inc., v. CU Interface, LLC
606 F.3d 262, 271 (6th Cir. 2010) (quotigglgado v. Gen. Motors Cord.50 F.3d 735, 742 n. 6
(7th Cir. 1998)). Put anothevay, “[e]xpert reports must include ‘how’ and ‘why’ the expert
reached a particular result, not mertig expert’'s conclusory opinionsld.

Rule 26 goes on to explain the requirenfensupplementing expert disclosures:

(e) Supplementing Disclosures and Responses.

(1) In General. A party who has made a disclosure
under Rule 26(a)--or who hasponded to an interrogatory,
request for production, or request for admission--must
supplement or correct itisclosure or response:

(A) in atimely manner if the party learns that in some
material respect the dissure or response is
incomplete or incorrectand if the additional or
corrective information hasot otherwise been made
known to the other parties during the discovery
process or in writing; or

(B) as ordered by the court.

(2) Expert Witness. For an expert whose report must be

disclosed under Rule 26(a)(B), the party’s duty to

supplement extends both to information included in the

report and to informationgiven during the expert's

deposition. Any additions arhanges to this information

must be disclosed by the timeetparty’s pretrial disclosures

under Rule 26(a)(3) are due.
Fed. R. Civ. P. 26(e)(1)-(2).

Here, Plaintiffs’ expert disasures were due May 1, 2017. [DdS88 at 3]. At that time,

Plaintiffs identified Dr. Ternyput did not disclose a written report until July 14, 2017. [Doc. 237-
1 at 2-3]. Dr. Terry providedsecond report on October 27, 2017jchiclarified that his opinions

were still preliminary, as he continued to condarcepidemiological study. [Doc. 205-6]. Finally,
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Dr. Terry provided a third report on April 30028, explaining that heoald not complete his
epidemiological study and had embarked on “a far more thorgeigeral causation analysis” via
literature review that he began in March 2018hatrequest of Plaintiffs’ counsel. [Doc. 261-1].

Defendant argues that Dr. Terry's April 3M18 report is not a supplementation to his
previous reports because he now “provides pnpimions that are baseshtirely upon a newly-
conducted ‘causation analysis.” [Doc. 264 at d)efendant points out that Dr. Terry never
completed his epidemiological study or provided afithe data from that study to Defendant that
Dr. Terry purported to rely uponld[ at 6]. Thus, Dr. Terry’s latest report does not merely offer
corrections to his previous reports or fill in t@ps of missing information, but, instead, it offers
a new analysis, theories, abdsis to support Plaintiffs’ dory on general causationd[at 6-7].
Plaintiffs counter that Dr. Tey’s report qualifies as supplementation. [Doc. 261 at 16-17].
Because Dr. Terry could not secure complete responses from the control group for his
epidemiological study, Plaintiffs submit that ba&rlier reports became “incomplete and incorrect”
under Rule 26(e), and the “onlyhetr choice for an expert apon on general causation was to
conduct a general causation analysis of the phddipidemiologic literature . . . .1d[ at 17].
In other words, Plaintiffs argue that supplenation occurred because “the information upon
which [Dr. Terry] intended to bad@s opinions was incomplete.”ld[ at 18]. The Court finds
Plaintiffs’ position contrary tohe requirements of Rule 26.

As an initial matter, the Court reiterates 8igth Circuit Court ofAppeals’ holding that
Rule 26(a)(2)(B), which governs thejrasite criteria that “must” becluded in an expert’s written
report, mandates that a report ‘tmmpletesuch that opposing counselnst forced to depose an
expert in order to avoid an ambustirél; and moreover the report mustddficiently complete

S0 as to shorten or decrease the need for edppadsitions and thus to conserve resourcBsC.
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Olmstead, InG.606 F.3d at 271 (quotatiaymitted) (emphasis addedXere, Dr. Terry never
provided a complete report until April 30, 2018, a yader Plaintiffs’ expé# disclosure deadline
had passed and in response to Defendant’somdtir partial summary judgment. Dr. Terry’'s
initial two-page report disclosed on July 14, 2017, merely provided conclusory opinions that
Plaintiffs’ exposure to fly ash #te Site increased the risk oktdiseases and conditions alleged
by Plaintiffs. The report vaguely described “thasis and reasons” of Dr. Terry’s opinions while
entirely failing to set forth the “facts or data comsell” or the exhibits anijgated to be used in a
“sufficiently complete” manner as to provide Dedlant fair notice “in order to avoid an ambush
at trial.” SeeFed. R. Civ. Pro. 26(a)(2)(B)(i)-(ii));R.C. Olmstead, Inc606 F.3d at 271. For
example, Dr. Terry stated he relied upon epidérgical health care questionnaires in forming his
opinions but such questionnairesreaever been produced to Dedant, and as it turns out, they
were not completed by the corltgroup. Dr. Terry also statdie relied upon various medical
literature and other plibations from numerous sourceend institutes without precisely
identifying the material in angneaningful way as to allow Defendant the opportunity to review
the literature. $eeDoc. 237-1 at 12].

While Dr. Terry’s second six-page rep@roduced on October 27, 2017, clarified the
methodology relied upon in forming his opinions—+edrospective observational and historical
cohort study in which the questionnaires would be utilized in collecting data—the report was
anything but complete. Dr. Terry concededttle “intends” to base his opinions on an
epidemiological study which remains “incomplebeit he “anticipates” the study will support his
conclusion that Plaintiffs’ alleged injuries wexapable of being caused by fly ash exposure. [Doc.
205-6]. It was only after Dr. Terry issued hissheecent, 95-page written report on April 30,

2018, in which he now bases his opinions oral@rnative methodology via literature review,
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could his report be consideredmplete under Rule 26.

While Rule 26(e) permits supplementation okapert’s written reparif the party learns
that in some material respect the disclosure is.incomplete or incorrect,” “[i]t is not mere
‘supplementation’ when a party submits a maniyesicomplete reportacking analysis or a
supporting rationale, waits for the summary judgment deadline to pass, and then submits a fuller
report that containactual reasoning.'Ullman v. Auto-Owners Mut. Ins. G&No. 2:05-CV-1000,
2007 WL 1057397, at *4 (S.D. Ohio Apr. 5, 2007The rule “simply does not contemplate
supplying wholly missing information . . . .Id. Yet, this is precisely the predicament Plaintiffs
find themselves in today.

Plaintiffs had a duty to produce a complegport with actual andupportive reasoning by
the deadline imposed by the Court for expert disclosusesFed. R. Civ. P. 26(a)(2)(D). When
no report was produced from Dr. Terry by PldfatiMay 1, 2017 expert disosure deadline, the
Court extended leniency to Plaintiffs and affordlieem an opportunity to correct the deficiency.
Instead, Plaintiffs produced two reports fr@m Terry—his July an@ctober 2017 reports—that
fall short of a Rule 26 expertpert. Both reports were prelinary in nature and expressed
opinions that were based on an incompletestthe data available from the study was never
produced to Defendant, and th@aoes offered inconclusive asoning and limited analysiSee
Wronke v. Champaign County Sheriff’'s Offit82 F. App’x 58, 61 (7th Cir. 2005) (“Among a
host of defects, the report laak any reasoning in supp®f the purported expert’s conclusions.
Thus, the district court acted within its diston in striking it.”) (citing Fed. R. Civ. P.
26(a)(2)(B)). It was not until Plaintiffs reended to Defendant’s motion for partial summary
judgment on April 30, 2018, that a complete dhild report was produced from Dr. Terry.

However, this report did more than correct inctetgor incorrect information; the report offered
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entirely different theories aralnew methodology that Dr. Terry begaorking on in March 2018.

The Court finds no merit in Plaintiffs’ conteori that Dr. Terry’s inability to complete his
epidemiological study rendered psgor reports “incomplete or aorrect” withinthe meaning of
Rule 26(e). “Rule 26(e) envisions supplementatvhen a party’s discovery disclosures happen
to be defective in some way so that the disclosure was incorrect or incomplete and, therefore,
misleading. It does not cover failures of omission because the expert did an inadequate or
incomplete preparation.’/Akeva L.L.C. v. Mizuno Corp212 F.R.D. 306, 310 (M.D.N.C. 2002)
(citation omitted).

Therefore, Dr. Terry’s third port cannot reasonably be stoe a supplementation where
his previous reports onlgxpressed preliminary opinions based on an incomplete epidemiological
study. This District has previousbpserved that Rule 26 does petmit what Plaintiffs now seek
to do with Dr. Terry’s third repp—that is, “Rule 26’s duty to supplement is not a declaration of
open season for experts to undertake newyaeslor to evolve their opinionsAm. Nat. Propery
& Cas. Co. v. StutteNo. 3:11-CV-219, 2015 WL 2095868, & (E.D. Tenn. May 5, 2015)
(finding an expert’'s third report that undertoakdifferent analysis to remedy uncertainties
expressed in the first report constituted a @mion, and the report was therefore excluded as
untimely under Rule 26).

Accordingly, the Court finds that Dr. Terry’s third report is not a supplementation but a
new report. SeePluck v. BP Oil Pipeline Cp640 F.3d 671, 681 (6th Cir. 2011) (upholding the
district court’s finding that an expert’s reparas not a supplementation because it “contradicted
his prior causation opinion and attempted ‘tbaduce an entirely nemethodology well after the
point at which it would be proper.™))llman, 2007 WL 1057397 at *6 (“By seeking to transform

a conclusory report via supplementation, Plainsffin effect essentilg and impermissibly
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presenting a new opinion.”). To conclude otheemguld make the disclosure requirements of
Rule 26(a)(2)(B) illusory.See Allgood v. General Motors CarpNo. 1:02-cv-1077, 2007 WL
647496, at *3-4 (S.D. Ind. Feb. 2, 2007) (observirag the danger of allowing new reports to
come in under the guise of supplementatiomuid create a system where preliminary reports
could be followed by supplementary reports” and régh&ould be no finalityo expert reports. . .

This practice would surely circumvent the full disclosure requirement implicit in Rule 26.”)
(quotation omitted).

Having found that Dr. Terry’s third reportasnew report, the Court must now determine
whether Rule 37(c) requirexclusion of the report.

B. Federal Rule of Civil Procedure Rule 37

“A violation of Rule 26 gives rise to ¢happlication of Rul87(c)(1) . . . .”Eiben v. Gorilla
Ladder Co, No. 11-CV-10298, 2013 WL 1721677, at *4.IE Mich. Apr. 22, 2013). Rule
37(c)(1) states as follows:

If a party fails to provide information or identify a witness as
required by Rule 26(a) or (e), tiparty is not allowed to use that
information or witnes$o supply evidence onraotion, at a hearing,

or at a trial, unless the failure was substantially justified or is
harmless.

“Federal Rule of Civil Procedure 37(c)(1)reres absolute compliance with Rule 26(a),
that is, it ‘mandates that a trial court punispaaty for discovery violdons in connection with
Rule 26 unless the violation was harsder is substantially justified.”"Roberts ex rel. Johnson
v. Galen of Virginia, Inc.325 F.3d 776, 782 (6th Cir. 2003)) (quotMagnce v. United StateBlo.
98-5488, 1999 WL 455435, at *3 (6th Cir. June 25, 1999))e party in violation of Rule 26

bears the burden to prove harmlessndss. “District courts have broad discretion to exclude

untimely disclosed expert-witness testimonytide v. BIC Corp. 218 F.3d 566, 579 (6th Cir.
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2000).
The Sixth Circuit Court of Apgals has set forth a five-factor test to determine whether a
party’s late disclosures substantially jusfied or harmless:
(1) the surprise to the party agst whom the evidence would be
offered; (2) the ability ofhat party to cure th&urprise; (3) the extent
to which allowing the evidence amuld disrupt the trial; (4) the
importance of the evidence; and (5) the nondisclosing party’s
explanation for its failure to disclose the evidence.
Howe v. City of Akron801 F.3d 718, 748 (6th Cir. 2015) (quoting with apprdRatsell v.
Absolute Collection Servs., In@63 F.3d 385, 396-97 (4th Cir. 2014)).

With these factors in mind, the Court firstnsiders the surprise to Defendant as a result
of Plaintiffs’ late disclosure. Plaintiffs do not specifically address this factor. Plaintiffs, however,
do contend that the report would not prejudice Defendant [Doc. 261 at 20-21], a consideration the
Court finds is more appropriately assessed undeseitend factor. Defendant maintains that prior
to the disclosure of Dr. Terry’s new report, whictorred a year after Plaintiffs’ expert disclosure
deadline had passed, Plaintiffssee provided any indicain to Defendant thddr. Terry may not
be able to complete his planned epidemialabstudy. [Doc. 264 at 10]. During the June 15,
2018 motion hearing, Defendant regttgd that it was ner given any indicabin from Plaintiffs
that the study could not be coleged and that Dr. Tey had changed the course of his general
causation analysis beginning in Mk 2018. [Doc. 102 at 5]. Plaiffi$ responded that they first
became aware in mid-December 2017 that Dr. Tweoyid not be able to complete his studil.][
Based on these facts, the Court finds that Drryl®new report was a surprise to Defendant.
Despite Plaintiffs knowledge by mid-December 2017 BrafTerry would not be able to complete

his study, Plaintiffs did not communicate this fanotil they disclosed Dr. Terry’s new report on

April 30, 2018, in response to Defendantistion for partial summary judgment.
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The second factor the Court considers ideDdant’s ability to cure the surprise of
Plaintiffs’ late disclosure. Plaintiffs submitahany prejudice caused Refendant by the late
disclosure can be cured by Defentls retained expert withesseepidemiologist David Hoel,
Ph.D., and medical toxicologist, Scott D. Pp#lj M.D., who have already responded to Dr.
Terry’s new report by way of decktron filed with Defendant’s replbrief to its motion for partial
summary judgment. [Doc. 261 at 20] (citing [Do263-1 and 263-2]). Plairfits maintain that it
is therefore unlikely that Defendant would needdtin new experts|Doc. 261 at 20]. And to
the extent Dr. Terry’s port needs further probing by Defendant, Plaintiffs submit that ample time
exists for doing so, includingme to depose Dr. Terryld.]. The Court agrees with Plaintiffs that
Defendant has the ability to cure its surpristhaiit sustaining undue prejudice. At present, trial
remains almost three months away, offeringeddant the opportunity texamine Dr. Terry’s
new report further, either through deposition or furtieduttal proof by its experts, Dr. Hoel and
Dr. Phillips.

Defendant argues that it has already inauadditional costs having Dr. Hoel and Dr.
Phillips review and respond to Dr. Terry’s newad, and additional costs would be incurred if
its experts, or potentially neexperts, have to draft an eely new report that analyzes and
responds to Dr. Terry’s new repofDoc. 264 at 11]. However, éhCourt observes that Dr. Hoel
and Dr. Phillips have already reviewed Dr. T&report and responded iy opining that the
report expresses opinions that aot based on a scientificallalid method and does not address
the essential elements that, in the experts’ opgionst be shown to establish general causation.
[Docs. 263-1 and 263-2]. Defendant has not dematestiwhat is further required of their experts
to rebut Dr. Terry’s report awhy it would require the serviced new rebuttal experts.

Defendant also contends thia¢ Court’s reasoning in itdarch 9, 2018 order, which found
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that Defendant would be prejudicleg extending the expert disclosure deadline, applies with equal
force here. [Doc. 264 at 9-10]. In making its poeg finding, the Court was faced with Plaintiffs’
request to introduce three entirely new expethesses who had only submitted preliminary
statements that explained their anticipatedhwddlogies and opinions that were based on studies
that had yet to be conductgdDoc. 235 at 14]. Th€ourt expressed doubtaha whole new round

of expert discovery could be completed in aliyrmanner without disrupting deadlines in the case
and without costing Defendant sificant time, money, or resourcgs/en the preliminary nature

of the opinions anticipated to lexpressed in the reportsld.]. These concerns do not present
themselves in the instant matter.

Next, the Court considers whether Plaintitese disclosure wouldisrupt the trial date,
which is presently scheduled for October 16,20@Given the foregoing arguments by the parties
regarding prejudice, and the Cosrfinding that sufficient time exists for Defendant to cure the
surprise, the Court likewise finds that the late dsate would not disrupt theurrent trial date.

Fourth, the Court considers the importanc®laintiffs’ late disclosure. Dr. Terry’s new
report is undoubtedly important to Plaintiffs’ &® | burden on general causation. Dr. Terry
remains Plaintiffs’ only expert witness. Dr. T¥srtestimony is offered to link exposure to fly
ash and its constituents with many of the injuriésgald by Plaintiffs. Therefore, this factor also
weighs in favor of Plaintiffs.

Finally, the Court considers d@htiffs’ explanation for theilate disclosure. Plaintiffs
explain in their brief, asvell as the June 15, 2018 motiordning, that they, in good faith,
understood the November 9, 2017 continuance ordérate also reset the expert disclosure
deadline, at which point Plaintiffs began cemplating introducing nevexpert witnesses in

addition to those they had aldsadisclosed. [Doc. 261 at 2Kee[Doc. 219] (joint status report

18



submitted by the parties explaining their disagreement as to whether the expert disclosure deadline
had been reset). Although Plaintiffs leadna mid-December 2017 that Dr. Terry would not
complete his epidemiological study, Plaintiffs bedid they were free to retain new experts to
opine on general causation, given the continuanderorfDoc. 261 at 21]. Once the Court ruled
on January 8, 2018, that the expéidclosures deadline had notepereset, and subsequently
denied Plaintiffs’ request to extend the expsiclosure deadline on March 9, 2018, Plaintiffs
immediately requested that. Terry conduct a broadermgeral causation analysidd]]. Plaintiffs
argue that this lead to his new reportgilisclosed the following month, on April 30, 201Rl.][
Given the parties’ confusion @ whether the expert disclosudeadline had been reset when
Phase | of the trial was continueahd the procedural history leag up to the Gurt's March 9,
2018 denial to extend the expersdosure deadline, the Court finithat Plaintiffs have offered a
reasonable explanation for their untimely disclostitewever, this onlyxglains Plaintiffs’ delay
from mid-December 2017 forward when they firgtrieed that Dr. Terry was unable to complete
his epidemiological study. It doe®t explain, or excuséPlaintiffs overallfailure to provide a
complete Rule 26 export report irethirst instance. Therefore, tR®urt finds this last factor, at
best, is neutral.

Based on the Court’s application of thewefactors, the Court finds that the factors weigh
in favor of Plaintiffs. Accordigly, the Court concludes that Riaffs’ late disclosure of Dr.
Terry’s new report was harmleasd shall not be excluded undeule 37(c). The Court now
considers whether Dr. Terry’s report is admissible uitirbertand Federal Rule of Evidence
702.

C. Daubert Standard and Federal Rule of Evidence 702

Federal Rule of Evidence 702 governs the adian of expert testimony. It provides:
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A witness who is qualified as aexpert by knowledge, skill,
experience, training, or educationay testify in the form of an
opinion or otherwise if:

(a) the expert’s scientific, technic@r other specialized knowledge
will help the trier of fact to undei@nd the evidence or to determine
a fact in issue;

(b) the testimony is based safficient facts or data;

(c) the testimony is the product dliable principles and methods;
and

(d) the expert has reliably applidite principles and methods to the
facts of the case.

Fed. R. Evid. 702.

The Sixth Circuit Court of Apgals has summarized the ruleraquiring three elements.
“First, the witness must be qualified by ‘knowge, skill, experienceyaining, or education.’
Second, the testimony must be relevant, meaningtthatl assist the trier of fact to understand
the evidence or to determiaefact in issue.” Third, theestimony must be reliable.ln re Scrap
Metal Antitrust Litig, 527 F.3d 517, 529 (6th Cir. 2008) (quoting Fed. R. Evid. 702 (2000)
(amended 2011)). When evaluating evidence proffered under Rule 702, the district court must act
as a gatekeeper, ensuring “thaty and all scientific testimony @vidence admitted is not only
relevant, but reliable.’Daubert v. Merrell DowPharmaceuticals, In¢509 U.S. 579, 589 (1993).
Reliability looks at “whether the reasogi or methodology underlying the testimony is
scientifically valid,” while relevance considefwhether the reasamy or methodology properly
can be applied to the facts in issuéd. at 592-93. Thd&aubertstandard “attempts to strike a
balance between a liberal admissibility standard for relevant evidence on the one hand and the
need to exclude misleading ‘junk science’ on the oth&#gst v. Lowe’s Home Ctrs., In&63

F.3d 171, 176-77 (6th Cir. 2009).
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The Rule 702 inquiry remasn“a flexible one,” and thé®aubert standard does not
constitute a definitive checklist or ted€umho Tire Co., Ltd. v. Carmichad26 U.S. 137, 138-
39 (1999) (citingDaubert 509 U.S. at 593). Therefore, “eefion of expert testimony is the
exception, rather than the rulelfi re Scrap Metal Antitrust Litig527 F.3d at 530 (citing Fed. R.
Evid. 702 advisory committee’s note, 2000 amend.). “Vigorous cross-examination, presentation
of contrary evidence, and careful instruction on the burden of proof are the traditional and
appropriate means of attackingakly but admissible evidenceDaubert 509 U.S. at 596.

In the end, “a party profferg expert testimony must shdw a ‘preponderance of proof’
that the expert whose testimony is being offesegplialified and will testif to scientific knowledge
that will assist the trier of fact in understandargl disposing of issuedegant to the case.Pride
v. BIC Corp, 218 F.3d 566, 578 (6th Cir. 2000).

At the outset of its analysis, the Court notes that toxic tort cases are generally divided into
“two broad categories: firdfiose cases in which the medicammunity generally recognizes the
toxicity of the drug or chemical at issue, astond, those cases in winibe medical community
does not generally recognize the agent as botle txd causing the injury plaintiff alleges.”
McClain v. Metabolife Int’l, Ing.401 F.3d 1233, 1239 (11th Cir. 2009he first category of toxic
tort cases does not require extenghaeibertreview regarding the general toxicity of the substance
at issue because the substance is medically recognizadse the type of ma a plaintiff alleges.
Id. An example of such a subace would be cigatte smoke which is well known to cause
cancer.ld. Therefore, “the battlegroun this first categor of cases focuses on plaintiff-specific
guestions,’i.e., specific causation, which asks, “was pldirgxposed to the toxin, was plaintiff
exposed to enough of the toxin to cause the aleggry, and did the toxin in fact cause the

injury?” Id.; seeJerome P. Kassirer et dReference Guide on Epidemiolodeference Manual
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on Scientific Evidence 627 (Federal Judicial Center, 3d ed. 2011) (defspagific causation”
as “[w]hether exposure to an agent wapoesible for a given indidual’s disease.”).

While plaintiff-specific questionkkewise play a part in theecond category of toxic tort
cases, the second category of cases also includeguaily important countpart that must first
be addressed: “the general du@ss of whether the drug or chezal can cause the harm plaintiff
alleges.” McClain, 401 F.3d at 1239. This is known as general causalibnGeneral causation
addresses “whether the combinatiof the chemical contaminarged the plaintiffs’ exposure to
them had the capacity to cause the harm alleg&tetling v. Velsicol Chem. Cor®B55 F.2d
1188, 1200 (6th Cir. 1988¥eeKassirer,suprg 623 (defining general causation as “whether an
agent increases the incidenceddease in a group and not whether the agent caused any given
individual's disease. Becauseindlividual variation, a toxic agegenerally will not cause disease
in every exposed individual.”)The distinction between the two tygef toxic tortcases highlights
the importance that general causation playsensdtond category of cases, such as the cases at
present in which Phase | of the bifurcatedltplan addresses general causation by assessing
“whether defendant’s breach was capable of causaigtfs’ alleged injuries’ [Doc. 136 at 7].

In the present matter, Defendant contetiist Dr. Terry’s omions cannot survive
Daubertscrutiny because he has wohducted a “valid” epidemiological study which, according
to Defendant’s expert witness, must addreRkitiffs’ alleged exposure fly ashi and “the
essential elements of exposurel @ose within the study grouipe., Plaintiffs.” [Docs. 264 at 13-

18 and 263-1 at 4-5] (emphasis in origindlhese “essential elements” of dose and expbsuiee

4 The Court notes that dose and exposure da¢erebut not identical terms. David L.
Eaton,Scientific Judgment and Toxiorts—A Primer In Toxicology For Judges And Lawy&Bs
J.L.PoL’y 1, 11 (2003). Dose is “the amount of cheahthat enters the body,” while exposure
is “the presence of a chemical in a medium (e.g. vater, food) that allows for direct contact
with potential sites of absorption (e.g.straintestinal tract, lungs, skin).Id. “Frequency and
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(2) the minimum levels at which any of the constituents found in fly

ash can cause the types of haaheged; (2) the doses to which

Plaintiffs might have been exposatiKingston, otthe duration of

their possible exposure; or (3)ethextent to which Plaintiffs’

exposure to fly ash equated to the constituents of fly ash.
[Doc. 264 at 16-17]. The failure of Dr. Terrytgport to address these elements, Defendant
maintains, renders him unqualified to opine omegal causation and his report unreliable.
Plaintiffs concede that Dr. Terry does not addrany of the foregoing elements, but they argue
that the lack of quantifation of exposure data is not relevamthe question of general causation.
[Doc. 261 at 11]. Rather, Plaintiffs argue, itis issue reserved for Phase Il of the trial during
which specific causation will be addressell.][

In considering the parties’ ogpeting positions as to whatleoif any, dose and exposure
play within the general causatianalysis, the Court begins by examining the case law within this
Circuit upon which the parties rely to support thhespective positions. Both parties cite to the
Sixth Circuit’s decision irSterlingwhich, as noted above, defingsneral causation as “whether
the combination of the chemical contaminantstaedlaintiffs’ exposure tthem had the capacity
to cause the harm alleged.” 855 F.2d at 128terlinginvolved a class action lawsuit in which
the plaintiffs alleged injuriesesulting from drinking water thdtad been contaminated by the
defendant’s chemical waste burial sitéd. at 1192-93. ThéSterling Court emphasized the

importance of differentiating b&een general and specific catiga in mass tort litigationld. at

1200. Although the Court’s primary concern on esviwas whether specific causation had been

duration of exposure are important elements of ‘doséd”at 12. For example, “for the vast
majority of chemicals and types of responghsre are doses below which no individual will
respond (e.g., a “threshold”) and dosbswe which nearly everyone responds$d. “For most
types of dose-response relatiomshiollowing chronic (repeated)gosure, thresholdsxist, such
that there is some dose below which even repe#bng term exposure walihot cause an effect
in any individual.” Id. at 16.
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established in individual cases, at 1199-1201, the Court’'s dsmn underscored the burden
plaintiffs’ face in establishing general causatione@fically, the plaintiffs had to establish “that
the particular contaminants wesapableof producing injuries of the types allegedly suffered by
the plaintiffs.” Id. at 1200 (emphasis in the original).

The parties cite two different cases from tistrict to supportheir competing positions
on whether dose and exposure are elements ajdheral causation inquiry. First, Defendant
relies onin re Tennessee Valley Auth. Ash Spill Lit8f)5 F. Supp. 2d 468 (E.D. Tenn. 2011) (CJ.
Varlan) which involved a consobded action related to the subjedal ash spill. A number of
residents, property owners, andsimesses owners within the viginof the ash sii brought suit
against TVA, alleging variou®rt law causes of actiond. at 473. Granting TVA’s motion for
summary judgment, the Court concluded thatglantiffs could not reet their burden on the
guestion of causationld. at 482. Defendant, here, citestbee Court’s holding to support its
position that general caugmn requires evidence dbse and exposure data:

Viewing this evidence in the light most favorable to
plaintiffs, the Court conclude that plaintiffs have not
established a genuingsue of fact thatheir exposure to the
coal or fly ash in the envirorent equates to an exposure to
the potentially toxic constituents bound up in the ash.
Plaintiffs have not put forth edénce of a causation link
between exposure to the ash and a specific personal injury,
respiratory symptom, or emotional distress. Although
plaintiffs argue that exposure tbe toxic constituents in the
ash exists by virtue of the pegge of ash in the environment,
the mere existence of a toxin in the environment is
insufficient to establish caagon without proof that the
individual was actually exposdd the toxin and at a level
sufficient to cause injury or stressSSimilar to the plaintiffs

in Sterling and Robinson plaintiffs havenot shown actual
exposure to the potentially toxic constituents in the ash or
brought forth evidence that aguhtiff ingested or used the
ash at the requisite level to haesulted in a personal injury
or emotional distress. Moreov@iaintiffs have not set forth

a minimum level of exposure for personal injury or
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emotional distress, let alone tratertain plaintiff ingested
or used enough of the ash to make a claim viable.
Furthermore, plaintiffs havenot provided toxicological
evidence or health reports and screenings that refute the
evidence and reports submitted by TVA. Rather, plaintiffs
have only provided evidence thihe constituents in coal and
fly ash may, at certain lelg cause injury and stress.

Id. (emphasis added).

Notably, the Court’s analysisdases on the plaintiffs’ failure fuut forth evidence of “their
exposure.” The decision makes clehat the mere exisnce of exposure ta toxin will be
insufficient to establish a causal link between axpe and “a specific personal injury,” and that
evidence of actual exposure and guéficient level to cause the alleged injuries must be shown.
There is no holding in the decision that thetements are essential to the general causation
inquiry. Rather, they appearaaswer the questions posed bgafic causation, which asks, “was
plaintiff exposed to the toxin, waplaintiff exposed to enough tfe toxin to cause the alleged
injury, and did the toxin in fact cause the injung®e McClain401 F.3d at 1239. Moreover, in
making its finding, the Court relied @&terling’sspecific causation analysis for guidande.re
Tennessee Valley Auth. Ash Spill LitB05 F. Supp. 2d at 473 (citir®erling 855 F.2d at 1200
(observing that it is “the responsibility of each widual plaintiff to show that his or her specific
injuries or damages were proximately causedniggstion or otherwise using the contaminated
water” and that “generalized proofs will not saito prove individual damages”)). The Court’s
emphasis on the similarities betweea thaintiffs in that case with tHsterling plaintiffs further
suggests to this CourtahDefendant’s reliance dn re Tenseness Valley Auth. Ash Spill Ljtig).
misplaced.

The second case cited, and relied on by Plaintifi3pisns v. Perstorp Components, Inc.

126 F. Supp. 2d 1090, 1095 (E.D. Tenn. 19af)., 26 F. App’x 472, 200 WL 22000, at *1 (6th
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Cir. 2002). [Doc. 261 at 13]Downsinvolved a products liabilitcase in which the plaintiff
alleged he sustained certain personal injurileviing skin contact adh inhalation exposure to
Rubiflex. 126 F. Supp. 2d at 1093. In gragtithe defendant’'s motion to exclude expert
testimony, the Court found that the expertpinions were “esswially based upon his
determination, without any scientifbasis, that all injuriesvhich occur afte exposure to a
chemical compound must be caugaklated to and result frorthe individual’'s exposure to
chemicals.” Id. at 1128. Plaintiffs in the present easrely on the follommg excerpt for the
proposition that dose is an issuserved for specific causation:

To establish general causation, an expert either performs scientific

tests on the chemical to see itén cause the condition in animals

or humans, analyzes the existing scientific literature to determine

whether other scientists have penhed these testnd what their

results were, or does both. To é&ditgh specific cawetion, an expert

must first complete the general causation analysis, and then must
establish, at a minimum:

* Dose-Response. The individual had contact with the
chemical (exposure), and the amount of chemical absorbed
into the body (dose) was of sufficient magnitude and
duration to be capable ofq@ucing the alleged effect.

Id. at 1095.

The quoted passage, however, is not airitpdnade by the Court. Rather, it is a
summarization of the defendants’ position as t@whbelieved were the elements of specific
causation.See idat 1093-99 (summarizing the “Positiongloé Parties,” inalding “Defendants’
Assertions,” at the outset of the opinion). Altgbuhe Court agreed withe defendants that the
plaintiff's expert proofwas not reliable undddaubert the Court did not make any finding that

explicitly adopted the defendants’ position oeafic causation or distinguished the role dose-

response played in general versus specific causation.
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The parties have not cited, nor has the Clourtd, any controlling precedent in this Circuit
that has held that evidence of dose, or the leflvexposure at which a chemical causes harm, are
requisite elements in establishing general causatiararic tort case. That is not to say that dose
and exposure do not matter. Indeed, several coouits appear to confirm that dose and exposure
analysis is necessary to establish generaataan. For example, @rEleventh Circuit itMcClain
excluded an opinion on general causation wherexpert's opinion neglected “the hallmark of
the science of toxic torts—the dosesponse relationghi’ 401 F.3d al240. The “dose-response
relationship” is “a relationship iwhich a change in amount, intéigsor duration of exposure to
an agent is associated with a change—eithemarease or a decreasenHiisk of disease.”
Kassirersuprg at 622.

McClaininvolved four plaintiffs who claimed thesustained personaljuries after taking
an herbal weight-loss supplement called Metdie 356. 401 F.3d at 1236While the expert
opined on the supplement’s toxicityis failure to offer any testimony regarding “how much is too
much,” signaled a methodology problem for the court:

In toxic tort cases, “[s]cientifiknowledge of the harmful level of
exposure to a chemical plus knowledligat plaintiff was exposed to
such quantities are minimal factsceasary to sustain the plaintiff's
burden ... .”Allen v. Pennsylvania Eng’'g Cord.02 F.3d 194, 199
(5th Cir. 1996). Or, as the Court of Appeals for the Tenth Circuit
explained inMitchell v. Gencorp 165 F.3d 778, 781 (10th Cir,
1999), to carry thdurden in a toxa tort case, “glaintiff must
demonstrate ‘the levels of expws that are hazardous to human
beings generally as well as thaipliff's actual level of exposure to
the defendant’s toxic substancefdse he or she may recover,”
(quotingWright v. Willamette Indusinc., 91 F.3d 1105, 1106 (8th
Cir.1996));see also Moore v. Ashland Chem. Jric1 F.3d 269,
278 (5th Cir. 1998) (excluding expeestimony which “offered no
scientific support for & general theory thaxposure to toluene

solution at any level would cause RADS.”).

Although Plaintiffs can testify abobbw much Metholife 356 they
took, O’'Donnell could not provide any opinions about the general
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dose-response levelsrfdletabolife’s toxicity,i.e., the dose or level

of exposure at which it causesrima O’Donnell opined that any

level is too much, but this statement conflicts with the importance

of individual responses tooxins—‘[bJecause of individual

variation, a toxic agent generallyill not cause diease in every

person exposed.”
McClain, 401 F.3d at 1241 (quoting Kassirsupra at 623). The court caotied that “[t]he expert
who avoids or neglects this principle of toxic torts without justification cast suspicion on the
reliability of his methodology.”ld. at 1242

As indicated inMcClain, other circuit courts have eombd the importance of the dose-

response relationship in tigeneral causation inquirySeeMitchell, 165 F.3d at 78 \Wright, 91
F.3d at 1106Allen, 102 F.3d at 19%ee also Bland v. Verizon WirelefsAW) L.L.C., 538 F.3d
893, 898 (8th Cir. 2008) (upholding tHestrict court’s decision to eékude an expert’s opinion on
general causation that demonstthr “lack of knowldge as to [] ‘what amount of exposure to
[the] difluoroethane-caaining Freon causes, or involves appreciable risk of causing,
asthma’);In re Hanford Nuclear Reservation Litjg292 F.3d 1124, 1133 (9th Cir. 2002) (“[W]e
believe the appropriate understargliof generic causation is the oplkintiffs assert: whether
exposure to a substance for which a defendardgsionsible, such as radiation at the level of
exposure alleged by plaintiffs, is capable of causaiparticular injury ocondition in the general
population,” and concluding &b “Plaintiffs’ expert eidence is . . . consigstewith their claimed
understanding of generic caation, since plaintiffs would have show exposure to more than de
minimis emissions to establish generic causatioBdjiner v. ISP Techdnc., 259 F.3d 924, 928
(8th Cir. 2001) (general causation requires a shgwthat the alleged toxin is capable of causing
injuries like that suffered by th@aintiff in human beings subjectéd the same level of exposure

as the plaintiff”).

While mindful of these decisions from outsitthe Sixth Circuit, tb Court concludes that

28



it need not determine whether general caaeatequires evidence of dose and exposure for
Daubertpurposes. [Doc. 261-1 at 4]. What Plaintdf® required to prove in order to establish
general causation is a legal question that is central to Defendant’'s motion for partial summary
judgment currently pending before Chief Distidetdge Varlan. The onlquestions this Court
need presently answer are: (1) whether Dr.ylsrqualified to opine on general causation in a
toxic tort case, and (2) whetheis opinion that specific componsrfound in fly ash at the Site—
fine particulate matter, arsenic, cadmiumyochium, lead, nickel, vanadium, and naturally
occurring radioactive materialsare capable of causing hypertemsi coronary artery disease,
lung cancer, leukemia, non-melanoma skin cancégrgad contact dermatitis (skin allergy),
peripheral neuropathy, asthma, and chronic obsteiptilmonary disease, is relevant and reliable.
Seeln re Scrap Metal Antitrust Litig527 F.3d at 529. Thus, whether Dr. Terry’s report satisfies
Plaintiff's burden on general csation is a separate and distigtestion that isppropriately
addressed through summary judgment.

Accordingly, the Court first considers whetlid. Terry is qualified to offer opinions in
the general field of epidemiology. “Epidemiologytie field of public health and medicine that
studies the incidence, distritoan, and etiology oflisease in human populations.” Kassiseipra
551. The focus of epidemiology addresses “thestijpre of general causation (i.e., is the agent
capable of causing disease?). .Id."at 552. “Whether a proposexpert’s experience sufficient
to qualify the expert to offer an opinion on a paiac subject depends on the nature and extent
of that experience.’See United States v. Cunninghd&w9 F.3d 355, 379 (6th Cir. 2012).

Dr. Terry is an epidemiologist and Fellowtbe American College of Epidemiology who
has over 15 years of experience in the field. [RXfd-3]. He currently serves as an Associate

Professor for the Department of Medicine, Graduachool of Medicine, at the University of
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Tennessee Medical Centerld.[at 3]. Dr. Terry holds a medicine doctorsexamen from the
Department of Medical Epidemiology and Biostatss, Karolinska Institute, Stockholm, Sweden,
and a Ph.D., in Epidemiology from the Depaenht of Epidemiology, Columbia-Presbyterian
Medical Center. [Doc. 261-3].Dr. Terry’s contribution to resech projects, lectures, and
publications in the field of epidaeology are too numerous to listld[ at 11-29]. Based on Dr.
Terry’'s training and expence in the field of epidemiologyhe Court finds he is qualified to
render opinions on whether expostwea particular chemical is pable of causing a particular
disease.

Turning to the reliability of Dr. Terry’s repofefendant argues that Dr. Terry’s report is
unreliable because it does not address the “numirtevel” of dose orxgosure in which fly ash
creates an appreciable riskhairm. [Docs. 264 at 13-18 and 270 at 39-55]. However, as the Court
observed above, the failure of Dr. Terry’s hwtology to quantify dose @xposure goes to the
issue of whether Plaintiffs have met their burd& general causation and not to the admissibility
of Dr. Terry’s report. SeeUnited States v. L.E. Cooke C891 F.2d 336, 342 {6 Cir. 1993)
(“[W]eaknesses in the factual basis of an expattiess’ opinion . . . beawsn the weight of the
evidence rather than ais admissibility.”);Spears v. CoopeNo. 1:07-cv-58, 2008 WL 5552336,
at *5 (E.D. Tenn. Nov. 17, 2008) (“[C]réddlity attacks, suclas the use of increct or incomplete
data in formulating an opinion, airgended for cross-examination.”).

Defendant also complains that the literaf@reTerry relies upon undeines the reliability
of his report because very few of the cited artielddress exposure to fly ash and the few that do
fail to conclusively support a finding that exposure to fly ash causes a particular health issue. [Doc.
264 at 18-19]. Moreover, Defendasserts that the report failsastablish that the exposures and

doses that are addressed in the literature are stmithe conditions that Plaintiffs experienced at
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the Site. [d. at 19-20]. The Court, however, comgés that Dr. Terry ds not opine thdty ash
exposureis capable of causing Plaintiff's particulbealth issues; rather, he seeks to answer
whether “specific components” that have beentifled within the fly ash at the Site are capable
of causing specific diseases repotbgdPlaintiffs. [Doc. 261-1 at 5]This distinction is important
because it highlights the focus of Dr. Terry’'eposed testimony, and it demonstrates why dose
and fly ash exposure are not pastarly relevant to determining the admissibility of Dr. Terry’s
report undeDaubert

Sterling merely directs a plaintiff to put fortavidence that a chemical is “capable” of
causing the harm alleged for purposes of general causation. Under this framework, the Court finds
Dr. Terry’'s report is reliable and relevant. First, Dr. Terry’s report is reliable because for each
component identified within the fly ash that is ass@tb be capable of cang a specific disease,

Dr. Terry cites and discusses corresponding egmlegical literature, iéntifies and summarizes

the type of studies, and concloss therein, conducted within tleged literature, and discusses

the bioavailability, biologic plausibility, and bmjyic mechanisms of cause and effect. Second,
Dr. Terry’s report is relevant because it offergnions in the field of epidemiology which, as
noted above, focuses on the question of general causation. Thus, Dr. Terry’s report will most
certainly assist the trier of fart Phase | of the trial.

UnderDaubert the “overarching subject is the sdiéin validity—and thus the evidentiary
reliance and reliability—of th@rinciples that underlie a propas submission. The focus, of
course, must be solely on peiples and methodology, not on the cloiseons that they generate.”

509 U.S. at 594-95. Based on the foregoing, the tGmuais that the priciples and methodology
utilized by Dr. Terry is scientifically validDr. Terry’s professiorlaexperienceand knowledge

within the field of epidemiagy, along with the literature revielae has conducted, satisfies the
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Court that Dr. Terry is not only qualified tpine on whether specific components found within
fly ash at the Site are capablecaiusing particular diseases, butisgpinion is also relevant and
reliable for purposes of assigji the trier of fact in assesgirfiwhether defendant’s breach was
capable of causing plaiffs’ alleged injuries.”

V. Conclusion

For the reasons stated herein, Defendmiobs Engineering Gup, Inc.’s Motion to
Exclude Opinions of PlaintiffsEExperts on General CausatioRdc. 240 in Adkisson 3:13-CV-
505; Doc. 235 in Thompson3:13-CV-666;Doc. 216 in Cunningham 3:14-CV-20;Doc. 162 in
Rose 3:15-CV-17Doc. 170 in Wilkinson 3:15-CV-274;Doc. 151 in Shelton 3:15-CV-420Doc.
153 in Church 3:15-CV-460;Doc. 155 in Vanguilder 3:15-CV-462;Doc. 81 in lvens 3:16-CV-
635; andDoc. 77 in Farrow, 3:16-CV-636] iDENIED.

IT IS SO ORDERED.

ENTER:

{Dprce ﬁ,&w\"“’“

‘UnitebStatesMagisuateiutige

32



