Rose v. Jacobs Engineering Group, Inc. (TV3) Doc. 208

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

GREG ADKISSON, et al., )
Plaintiffs, )
V. ) No.: 3:13-CV-505-TAV-HBG
JACOBS ENGINEERING GROUP, INC., )
Defendant. )
) Lead Case Consolidated with
)
KEVIN THOMPSON, et al., )
Plaintiffs, )
V. ) No.: 3:13-CV-666-TAV-HBG
JACOBS ENGINEERING GROUP, INC., )
Defendant. )
) asconsolidated with
)
JOE CUNNINGHAM, et al., )
Plaintiffs, )
V. ) No.: 3:14-CV-20-TAV-HBG
JACOBS ENGINEERING GROUP, INC., )
Defendant. )
)
)
BILL ROSE, )
Plaintiff, )
V. ) No.: 3:15-CV-17-TAV-HBG
JACOBS ENGINEERING GROUP, INC., )
Defendant. )
)
)
CRAIG WILKINSON, et al., )
Plaintiffs, )
V. ) No.: 3:15-CV-274-TAV-HBG
JACOBS ENGINEERING GROUP, INC., )
Defendant. )

ANGIE SHELTON, as wfe and next of )

Kin on behalf of Mike Shelton, et al., )

Plaintiffs, )
V. ) No.: 3:15-CV-420-TAV-HBG
JACOBS ENGINEERING GROUP, INC., )

Defendant. )

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnedce/3:2015cv00017/73507/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/3:2015cv00017/73507/208/
https://dockets.justia.com/

JOHNNY CHURCH,

Plaintiff,

V.

JACOBS ENGINEERING GROUP, INC.,
Defendant.

DONALD R. VANGUILDER, JR.,

Plaintiff,

V.

JACOBS ENGINEERING GROUP, INC.,
Defendant.

JUDY IVENS, as sister and next of kin,
on behalf of JEAN NANCE, deceased,

Plaintiff,

V.

JACOBS ENGINEERING GROUP, INC.,
Defendant.

PAUL RANDY FARROW,

Plaintiff,

V.

JACOBS ENGINEERING GROUP, INC.,
Defendant.

)

No.:

No.:

No.:

No.:

3:15-CV-460-TAV-HBG

3:15-CV-462-TAV-HBG

3:16-CV-635-TAV-HBG

3:16-CV-636-TAV-HBG

MEMORANDUM OPINION AND ORDER

This civil action is before the Court oretlobjections [Doc. Z8 of the defendant,
Jacobs Engineering Group, Inc., to the memdum opinion and ord¢Doc. 279] issued
by Magistrate Judge Guytatenying defendant’s motion in limine [Doc. 240], which

sought to exclude from trial the testimoofyplaintiffs’ expert Dr. Paul Terry. Plaintiff

L All citations to the record refer to the lead casakission et al. vlacobs Engineering

Company et aj 3:13-cv-505.
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has responded in opposition defendant’s objections [Doc. 289]. For the reasons that
follow, defendant’s seven adgtions will be overruled. O
l. Background

The relevant facts and prahbgal history of this casare thoroughly explained in
Magistrate Judge Guyton’s memorandum opinamd order and, givethat there are no
objections pertaining to those matters,iamdrporated by reference [Doc. 279, at 3-8].
1.  Analysis

Magistrate Judge Guyton’s memorandunnam and order was issued under the
authority of 28 U.S.C§ 636(b)(1)(A) and FedR. Civ. P. 72(a). For such nondispositive
matters, a district judge must “modify or sside any portion of th[magistrate judge’s]

order that is clearly erroneows contrary to law.” Fed. RCiv. P. 72(a). The clearly

erroneous standard applies to a magistrate judge’s findings of fact, and the contrary to law

standard to the magistrate’s conclusions of |8ge Gandee v. Glase85 F. Supp. 684,
686 (S.D. Ohio 1992). Hse standards of review are both deferential. “A finding is clearly
erroneous where it is against the clear wegjtihe evidence or wherthe court is of the
definite and firm conviction that a mistake has been mad@&albraith v. Northern
Telecom, InG.944 F.2d 275, 281 (6th Cir. 199byerruled on other grounds, Kline v.
Tenn. Valley Auth 128 F.3d 337 (6th Cid997). A decision is contrary to law “if the
magistrate has misinterpretedmisapplied applicable law.Hood v. Midwest Sav. Bank
No. C2-97-218, 2001 WL 327728t *2 (S.D. Ohio. Mar. 22, 2001) (internal quotation and

citation omitted).



The defendants present seven objedtioto Magistrate Judge Guyton’s
memorandum opinion and order, whicle @ourt will consider in turn.

A. First objection

Defendant’s first objection is based oa thw-of-the-case doctrine, which generally
“precludes reconsideration @sues decided at an earlier stage of the caSaltiwell v.

City of Louisville, 200 F. App’x 80, 433 (6th Cir. 2006) (citingnited States v. Moored

38 F.3d 1419, 1421-22 (6thrCi1994). Defendant argues that, because Magistrate Judge
Guyton determined that thep@rt at issue here, Dr. Terry’s third, was a new, as opposed
to a supplemental, expert disclosusedDoc. 279, at 9-15], plaintiffs were required to
show at least good cause for the late filegrequired by Federal g of Civil Procedure

6(b) and 16(b)(4). Because the Court previpbeld that plaintiffs had not shown good
cause for extending the expert-disclosure tieadDoc. 235, at 8-15], so defendant’s
argument goes, Magistrate Judge Guyton shbalve rejected Dr. Terry’s third report
disclosure as untimely in accordameih the law-of-the-case doctrine.

Magistrate Judge Guyton’sasion, under Rule 37(c)(1fp accept Dr. Terry’s late-
filed report was not contrary to law or algaerroneous. Specifically, there was no
violation of the law-of-the-case doctrine beal{$slhe doctrine applies only to issues that
were actually decided.Moody v. Mich. Gaming Control BdB71 F.3d 420, 425 (6th Cir.
2017),cert. denied 138 S. Ct. 2651 (2018). Magizte Judge Guyton’s prior decision
denied, under Rules 6(b)(1)(B)6(b) and 37(c)(1), plaintiffs'equest to name three new

experts after the expert disclosure deadline determined to have passed. Magistrate



Judge Guyton’s decision on thetion currently before the @Qad, however, dealt with a
timely disclosed expert witness, whose falied expert report was untimely only because
it was not proper supplementation [Doc. 27%-lt5]. Because theseesatistinct contexts
necessitating distinct inquiries, the laf#the-case doctrine is not implicatéd.

In addition, Magistrate Judge Guytemplained his reasons for deciding the two
matters differently:

Defendant also contends that the G@sureasoning in its March 9, 2018
order, which found that Defendanbuld be prejudiced by extending the
expert disclosure deadline, applieghnvequal force here. In making its
previous finding, the Court was facedthvPlaintiffs’ request to introduce
three entirely new expert witnessefio had only subitied preliminary
statements that explained their antatgd methodologies and opinions that
were based on studies that had ydbéacconducted. [Doc. 235 at 14]. The
Court expressed doubt that a whole mewnd of expert discovery could be
completed in a timely manner withoussdipting deadlines in the case and
without costing Defendant significatime, money, or resources given the
preliminary nature of the opinions antiatpd to be expressed in the reports.
[Id.]. These concerns dwt present themselves in the instant matter.

[Doc. 235, at 18]. That reasing does not depend on cleagilyoneous facts, and is not

contrary to law.

2 To the extent the law-of-thease doctrine is implicated vifll not be followed. The law-
of-the-case doctrine is discretionasge Hanover Ins. Co. v. American Eng’g,d®5 F.3d 306,
312 (6th Cir. 1997) (“[The] law of the case doctrisalirected to a court's common sense and is
not an inexorable command.” (internal quotationgttem)), and its reach Isnited where, as here,
an issue is appealed for reconsiderati@h.Christianson v. Colt Indus. Operating Cqr86 U.S.
800, 817 (1988) (“[A] district court’s adherencelaw of the case cannot insulate an issue from
appellate review, [and] a court@bpeals’ adherence tioe law of the case cannasulate an issue
from [Supreme Court] review.”)Because Dr. Terry is plaintiffs’ & expert, the Court finds that
“the policy which favors disposiin of cases on their meritd,ittle v. Yeutter984 F.2d 160, 162
(6th Cir. 1993) (citation omitted), weighs in favor of departing from the law-of-the-case doctrine,
to any extent that it is implicated.
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Defendants are correct that Magisgraludge Guyton did not conduct an
independent analysis of whether plaintiffad shown good cause under Rules 6(b) or
16(b)(4) for extending the expert-disclosuendline. But Magistrate Judge Guyton did
conclude that the late disclosure was “ha&ssl and substantially justified” under Rule
37(c). In doing so, Magistrate Judge Garytfound that the faots enumerated iHowe v.
City of Akron 801 F.3d 718 (6th Cir. 28), weighed in favor gblaintiffs. Those factors
are:

(1) the surprise tthe party against whom the evidence would be offered; (2)

the ability of that party to cure the stige; (3) the etent to which allowing the

evidence would disrupt the trial; (4) timeportance of the evidence; and (5) the

nondisclosing party’s explation for its failure talisclose tle evidence.
Id. at 748. That standard appears to regaimore demanding showing than that required
to extend a deadlewunder Rule 16ee Leary v. Daeschne349 F.3d 888, 909 (6th Cir.
2003) (“[Ijn addition to Rulel6’s explicit “good causetequirement, we hold that a
determination of the potential prejudice te thonmovant also is required when a district
court decides whether or not to amend a dalweg order.”), and it appears similar to the
standard for showing excusabieglect under Rule 6(lgeeNafziger v. McDermott Int'l,
Inc., 467 F.3d 514, 522 (6th ICi2006) (considering the following factors as relating to
excusable neglect: “(1) the danger of pregedio the nonmoving party, (2) the length of
the delay and its potential imgteon judicial proceedings, (&)e reason for the delay, (4)

whether the delay was within the reasonabletiol of the moving pay, and (5) whether

the late-filing party acted inogpd faith”). These standardbpugh worded differently and



applying to different contexts, weigh the sabasic considerations: prejudice to the other
party, the reason for the delay, and ttmpact on the judicial proceedings.

Thus, although an independent anialysf Rules 6 andl6 might have been
appropriate, Magistrate Judge Guyton’s doing so here was harmless because his
analysis of Rule 37(c) and thlwwefactors demonstrates the there was, in fact, good cause
for permitting the late disclosuoéd Dr. Terry’s third reportSeeFed. R. Civ. P. 61 (“Unless
justice requires otherwise, no error in attiimg or excluding evidence—or any other error
by the court or a party—is ground for . . caéing, modifying, olotherwise disturbing a
judgment or order. At every stage of the proceeding, the court must disregard all errors and
defects that do not affect anyrfyes substantial rights.”). Put differently, Magistrate Judge
Guyton’s couching his analysis in tesrof the similar, but more topicaowefactors did
not prejudice defendant.

For all of these reasons, defendant’st folsjection, based on the law-of-the-case
doctrine, will be overruled.

B. Second obj ection

Defendant’s second objectias that Magistrate Judg8uyton misinterpreted the
law by not considering, as aréishold requirement, whether thiintiffs’ late disclosure
was the result of an “honest mistake.” BAdgistrate Judge Guyton made no such error
because there is no such threshold requintm&he “honest mistake” language comes
from Vance ex rel. Hammanv. United Statesl82 F.3d 920 (6th €i1999) (table), an

unpublished, and thus narecedential, decisionSee id.at *5. The Sixth Circuit cited



Vancein Sommer v. Davj8817 F.3d 686, 692 (6th Cir. 2008),hold that the district court
did not abuse its discretion in denying a supplemental disclosure, in part because “nothing
in the present case suggests that the failurevas the result of an honest mistakiel” In
Howe the Sixth Circuit also citethe above-quoted passage frdance but whether the
late disclosure there was dmonest mistake” played no rolehatsoever in the court’s
analysis and was certaintpt a threshold requiremehtSee801 F.3d at 747-50. Rather,
theHowecourt adopted and relied solely on treufh Circuit’s five-factor test, on which
Magistrate Judge Guyton also relied heBee id.

BecauseHowe provides the controlling standh Magistrate Judge Guyton’s
memorandum opinion and order wax contrary to law for failing to consider whether the
late disclosure was an “honenistake.” Defendant’s second objection will therefore be
overruled.

C.  Third objection

Defendant’s third objection is that Magate Judge Guyton misapplied the law or

clearly erred in finding that Dr. Tersy late disclosure was harmless und¢owe

3 To the extent thaBommeandHoweconflict, Sommeras the earlier casould control.
See, e.gSalmi v. Sec’y of Health & Human Servér4 F.2d 685, 689 (6th Cir. 1985) (“A panel
of this Court cannot overrule the decision of anoffael. The prior decision remains controlling
authority unless an inconsistat#cision of the United States Supreme Court requires modification
of the decision or this Court sittiren banc overrules the prior decisionsge alsdbth Cir. L.R.
32.1(b) (“Published panel opinions are bindingater panels. A published opinion is overruled
only by the court en banc.Here, it appears th&towe builds on rather than displacéemmers
because whether the late discl@swas an honest mistake islstilrelevant consideration under
the fifth factor of theHowe test, which instructs court toonsider “the nondisclosing party’s
explanation for its failure to disclose the evidenceldwe 801 F.3d at 748. Therefordpwe
provides the correct standard.
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However, because, as explained above, Magestludge Guyton used the correct legal
standard, and his findings with respect te five factors were not clearly erroneous,
defendant’s argument fails.

With respect to the firsattor, “the surpristo the party againsvhom the evidence
would be offered,” Magistratéudge Guyton found, and defemd agrees, that Dr. Terry’s
late disclosure was a surprise the defendant, and thus thHactor weighs in favor of
exclusion [Doc. 279, at 16; Doc. 283, at 11].

The second factor, “the ability of [defemiato cure the sumsse,” points in the
other direction, as Magistrate Judge Guytonrectly determined [Bc. 279, at 17-18].
Defendant’s argument is based on the faet defendant has already spent money on
expert witness reports, and would have to speok as a result ofiDTerry’s new report.

In contrast, Magistrate Jud@yton relied upon the length time remaining before trial
and the ability of defendamd take Dr. Terry’s depositionwhich is currently scheduled
to take place on August 24, 2018, well beftire October trial [Doc. 289, at 6]—as two
reasons why the ability to oai the surprise weighs ifavor of plainiffs. Those
considerations make thisise distinguishable froRummell v. Burke2018 WL 1875596
(S.D. Ohio April 19, 2018), a case on which defertdelies. There, thplaintiff attempted

to introduce new witnesses, which wouldvéaequired reopening discovery and thus
compromised the status and schedule of the mhs#,*3, concerns which are not present
here. Thus, although defendants will likely incur additi@xglenses, defendiahas failed

to demonstrate that Magistrate Judge Gugtameighing of thes considerations was



clearly erroneous or contrary to any law. This factor thus weighs in favor of admitting the
evidence.

The third factor, “the extent to which alNiong the evidence would disrupt the trial”
also weighs in favor of pmitting Dr. Terry’s testimony, point which defendant appears
to concede [Doc. 283, at 156]. Magistrate Judge Guytahid not commit clear error in
finding that the trial date will not be affect by permitting the testiomy of Dr. Terry, and,
contrary to defendant’s argument, the Calges not find the reasons for the previously
granted continuance to Iparticularly relevant.

The fourth factor, “the importance ofetlevidence,” weighs decidedly in favor of
permitting the testimony. Dr. Terry is plaiiféi sole expert witness on the key issue of
general causation and as suclsignificant. While defendardrgues “the fact that this
evidence is apparently critical Blaintiffs’ case merely hidights the drastic impact that
their failure to disclose it hdsad on these proceedings” [D@83, at 15], that concern is
tempered by defendant’s ability to cure the surprise, as discussed above. Thus, Magistrate
Judge Guyton did not err in detgining that this factor welts in favor of admitting the
evidence.

The fifth and final factor, “the nondisdmg party’s explanation for its failure to
disclose the evidence,” cuts both ways. Defatidargument on thigoint is based on the
premise that plaintiffs’ late disclosure wag a0 “honest mistake” [Doc. 283, at 14], but
as discussed above, that is not a hardfastrequirement. Addressing those concerns,

Magistrate Judge Guyton fourntlat this factor was “at best neutral,” reasoning that,
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although plaintiffs offered a reasonable exjation for the untimelgisclosure, they had
not explained the overall failut® provide a complete repart the first instance [Doc.
279, at 18-19]. Although defendant appédardisagree with Magistrate Judge Guyton’s
finding with respect to this &@or, defendant has not shown tbatermination to be clearly
erroneous or contrary to law.

In conclusion, because Magistratadge Guyton’s wghing of the fiveHowe
factors—specifically, that three factors weighed in favor of admittance, one factor weighed
in favor of exclusionand one factor was neutral [Dd&79, at 16—-19]—was not clearly
erroneous or contrary to law, defendantisdiobjection will be overruled. Given that the
Court is to construe the Federal Rules ofildvocedure to secure the just determination
of every actionseeFed. R. Civ. P. 1, Mgistrate Judge Guytonfinding that admitting
Dr. Terry’s late-filed report wodlbe substantially justified txarmless under Federal Rule
of Civil Procedure 37(c) will stand.

D. Fourth Objection

Defendant’s fourth objection—that Magjiate Judge Guyton misinterpreted Dr.
Terry’s report and the nature of his opinieAs unavailing. According to defendant,
Magistrate Jude Guyton’sliability determination was Is®@d on the following erroneous
assumption: “Dr. Terry does not opine thatedsh exposure is capable of causing Plaintiffs’
particular health issues; rather, he seeleswer whether ‘speciftomponents’ that have
been identified withinthe fly ash at the Site are cafmlpf causing specific diseases

reported by Plaintiffs” [Doc. 279, at 31]Defendant maintains that Dr. Terry’s report
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makes clear that he does, in fact, intentkbify about the effects of exposurectal ash
rather than just thendividual components of coal ashThat misunderstanding, so the
argument goes, infected Magistrate Judgigyton’s entire reliability analysis, which
should be set asedfor that reason.

However, it appears that Dr. Terry doetemd to testify primarily about the effects
of exposure to the individual components oélcash. In each seon of his report, Dr.
Terry identified a specific coppnent of coal ash and analyaedether each is capable of
causing a specific diseaseg, e.g.Doc. 255-1, at 7-12 (lead)Moreover, it is not clear
whether and to what extent plaintiffs argueed to quantify dose and exposure to coal
ash, or the components theflem Phase I. That questiomill be resolved along with
defendant’s pending motion for summary judgmeAs it stands now, to the extent Dr.
Terry’s report has not quantifietbse and exposure to coal ash, that failure will “go[] to
the issue of whether Plaintiffs have met tHmirden on general catn and not to the
admissibility of Dr. Terry's report,” as Magjrate Judge Guyton correctly determined
[Doc. 279 at 30]. In addition, if Dr. Terry attgts to testify beyond the scope of his report
at trial (which defendant apparently thinks likely), defendant may object on that basis at
trial, which is the proper remedy for this issteher than a wholescale exclusion of Dr.
Terry’s opinion.

For these reasons, defendant’s toubjection will be overruled.
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E. Fifth and sixth objections

Defendant’s fifth and sixth géctions are not well-taken bause they pertain to the
merits of this case, i.e., pHiffs’ ultimate burden on generahusation, rather than to the
admissibility of Dr. Terry’s opinion unddfederal Rule of Evidence 702 abaubert
As theSixth Circuit explained idahn v. Equine Servs., PSZ33 F.3d 382 (6th Cir. 2000):

Daubertand Rule 702 require only thattkxpert testimony be derived from

inferences based on a suiic method and thatibse inferences be derived

from the facts of the case at hand . . . not that kineyvanswers to all the

guestions a case presents—even to the most fundamental questions.
Id. at 390 (emphasis in original) (internal citatiomitted). Defendant does not argue that
Dr. Terry’s opinions are based on unreliabldhmdology or unrelatethcts (the province
of Dabuer). This failure is made clear by dafiant’s not citing any of the reliability
factors identified by the Supreme CourtDaubert See Johnson v. Manitowoc Boom
Trucks, Inc, 484 F.3d 426, 429 (6t@ir. 2007) (“These factsrinclude: (1) whether a
‘theory or technique . .. can be (and has béested’; (2) whethethe theory ‘has been
subjected to peer review and publicatio(B) whether, with resgct to a particular
technique, there is a high ‘known or potentsé of error’ and whether there are ‘standards
controlling the technique’s operation’; and (@hether the theory or technique enjoys
‘general acceptance’ within a ‘relewascientific community.” (quotingDaubert v.
Merrell Dow Pharmaceuticals509 U.S. 579 (1993))). AMlagistrate Judge Guyton
correctly determined, at thisagfe of litigation, “[tjhe focuspf course, must be solely on

principles and methodology, not on ttenclusions that they generat®aubert 590 U.S.

at 594-95 [Doc. 279, at 31].
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But here, defendant’s fifth and sixth oljjeas are based on the premise that Dr.
Terry’s opinions, and the studies upon whinghrelied, do not demonstrate that fly-ash
exposure is capable of causthg complained-of diseases. ddedingly, the Court rejects
these objections as an attempt by defendant to litigate the roériteés case. As
Magistrate Judge Guyton coctly concluded, to the extent that Dr. Terry has not
guantified plaintiffs’ dose or exposure to #gh—if such a showinig even necessary to
establish general causation—that failure “goeth#oissue of whether Plaintiffs have met
their burden on general catisa and not to the admissibilitf Dr. Terry’s report” [Doc.
279 at 30]. Asthe Supreme Court has obsese@thng as the principles and methodology
reflect reliable scientific practice, “[v]igoreslcross-examination, presentation of contrary
evidence, and careful instruation the burden of proof atlee traditional and appropriate
means of attacking shakytoadmissible evidence.ld. at 596, 113 S. Ct. 2786.

Thus, Magistrate Judge Guyton’s menmaham opinion and order was not contrary
to law or clearly erroneousor the reasons claimed in defendant’s fifth and sixth
objections. Those objectiomsll therefore be overruled.

F. Seventh objection

Finally, defendant'ssevenih objection—to Magistratdudge Guyton’s conclusion

that Dr. Terry’s opinion would assist the trarfact—is also withoumerit. According to
defendant, because “everyomgrees” that, under the riglircumstances, components of
fly ash can cause the health issues alleged, Dr. Terry’s testimony is not relevant because it

would not assist the trier o&ét in answering thguindisputed) question [Doc. 283, at 19].
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As an initial matter, just because evidemaght not be necessany, a strict sense,
does not mean that such evidence must bidad as not assisting the trier of fa8lee
United States v. Brawnget73 F.3d 966, 969 (6th Cir. 199Mecessity is not a condition
precedent for the admissibility of expert opintestimony; rather, the test is whether the
opinion will help the trier of fact).

What is more, it appeatthat Dr. Terry’s opinions gdurther than defendant’s
admission. Dr. Terry’s third report addresses levels of the coal-ash constituents in the
Kingston coal ash and cites epidemiologisialdies supporting hisonclusion that those
levels are capable of causingethpecified health issuese, e.g.Doc. 255-1, at 7-12
(lead)]. That report also describes the cirstances and avenuesexfposure for each of
the epidemiological studies, so that they might be comp@nethe trier of fact) to the
circumstances and routes of exposure of plainti#ée] e.g.id.]. The report also assess
the strength of the association—and existari@ causal relationship—between exposure
to the coal-ash constituents and theedises suffered by the exposed populaseeldoc.
255-1 at 4-5]. Finally, the report alsssesses the bioavailability of the coal-ash
constituents and the biological plaugiyil the associations established by the
epidemiological studies are consistesith known mechanisms of toxicitg¢e, e.g.Doc.
255-1 at 12-13]. These opinions clearly pertai general causatiothat is, whether the
exposure to the coal-ash ctongents found at the Kingstoiites is capable of causing the
complained-of diseases, and therefore woaksist the factfinder in making that

determination.
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Thus, because this evidence would assgstribr of fact in deermining the question
of general causation, defendant’seseth objection wilbe overruled.
1. Conclusion

As explained above, defendant has thite demonstrate that Magistrate Judge
Guyton’s memorandum opinion and order is diearroneous or contrary to law, as would
be required for the Court to overturn it.See 28 U.S.C. 8§ 636(b)(1)(A) and
Fed. R. Civ. P. 72(a). Accordingldefendant’s objections are hereD) ERRULED,
and Magistrate Judge Guytonmi'emorandum opinion order A&=FIRMED. Dr. Terry’s
expert report pertaining to geral causation will be considerfnt purposes of defendant’s
pending motion for summary judgment, and Derry will be permitted to testify should
this case go to trial.

IT IS SO ORDERED.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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