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MEMORANDUM OPINION AND ORDER

This matter is before the Court onfgledant’s two pending dispositive motions: one
for summary judgment on the igsof general causation [Doc. 33@nd one for judgment on
the pleadings with respect to plaintiffs’ stricbility claims [Doc.251]. Plaintiffs oppose
both motions [Doc. 253 (summajudgment); Doc. 254 (judgment on the pleadings)].
Defendant replied for the summggudgment motion only [Doc. 263Recently, at the Court’s
request, the parties simultaneously filed suppgletal briefs addressing biological plausibility
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and bioavailability, two matters|eding to general causation ¢id. 296 (plaintiffs); Doc. 295
(defendant)].

Defendant’ssummaryjudgment motion will be deniebecause plaintiffs have put
forward evidence from which aasonable jury could find thalaintiffs’ exposure was capable
of causing the complained-ofs#iases. Defendant’s motiom jadgment on the pleadings will
be granted because plaintitfe not have a cognizable stri@bility claim under Tennessee
state law. After a bridbackground, each motionillwbe addressed in turn.

l. Background

The facts and procedural history ofisthcase are long, complicated, and well-
documented in numerowsher court filings [E.g, Doc. 39, at 2-16; Do 279, at 3-8]. The
background necessary for resolving these motions follows.

Plaintiffs, who worked, or had spousasnext of kin who worked, on the fly dsh
cleanup, removal, and recovepyoject at the Kingston Fossil Fuel Plant following the
December 22, 2008, ash spillRoane County, Tennesseae¢Doc. 59], brought these actions
against defendant. Plaintiffs’ claims are for Iigggnce, negligence per,secklessness, fraud,
misrepresentation, and strict liability for @ltrazardous orbmormally dangerous activityd.

at 1 70-125]. They alie that defendant’s failings as ctmstion manager caused plaintiffs’

L“Fly ash is a product of bummi finely ground coah a boiler to prodee electricity. Fly
ash is removed from the plant exhaust gasesapiliyrby electrostatic @cipitators or baghouses
and secondarily by wet scrubber gyst. Physically, fly ash is a very fine, powdery material,
composed mostly of silica. édrly all particles are spherigalshape.” 75 Fed. Reg. 35128, 35137
(June 21, 2010). The term “coal ash” has been used in the briefing to describe what appears to be
the same substance. This opinion will refer to the substance as “fly ash,” except where quoting a
source that does otherwise.



personal injuries, including pulmonary injurjgsukemia, sinus injuess, and skin problems,
as a result of “continuous, unlawful expostiwearsenic, the neurotoxin mercury, barium,
strontium, thallium, lead, sda, quartz, asbestosdioactive materialselenium, aluminum
oxide, iron oxide, calcium oxide, boron and otharardous substances associated with” fly
ash while working on the cleanup [Doc. 59 at 48, 89].

The trial will take place in tar phases [Doc. 136]. “Phasevill involve issues and
evidence relating to: (1) whethe@efendant owed plaintiffs agal duty; (2) whether defendant
breached that duty; dn(3) whether defendant’s breachsmeapable of causing plaintiffs’
alleged injuries” [Doc. 136 at 7]. “Phasewlll involve issues and evidence relating to: (1)
specific causation with respt to individual plainffs; (2) each plaintiff'salleged injuries; and
(3) the extent to which individual gihtiffs are entitled to damagedd]]. In other words,
Phase | will deal with, among other thingse itksue of general causation, and Phase Il will
deal with, among other things, specifiausation concerning each individual plaintifdl.].
Phase | of the trial is currently schedufed October 16, 2018 [Do265]. Phase Il would
begin at some undetemad date thereafter.

Discovery disputes have sred, all the details of whicneed not be recounted.
Plaintiffs have withdrawn all of their experts, except for one: Dr. Pauly, an epidemiologist
who will testify about generatausation [Doc. 261, at 1, 5-6Magistrate Judge Guyton
described Dr. Terry’s expert repbés follows:

Dr. Terry’s general causation anasjswhich seeks to answer whether
“exposure to a chemical or other facfoain] cause a disease,” now employs an

2 This is technically Dr. Terry’s third expagport, but his first te have been withdrawn
[Doc. 261].
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extensive literature review mettlology to determine whether specific

components of coal fly ash reportedo® present at the Site—fine particulate

matter, arsenic, cadmium, chromiufead, nickel, vanadium, and naturally
occurring radioactive materials—are causally associated with the specific
diseases reported by Plaintiffs, inclagihypertension, coronagrtery disease,

lung cancer, leukemia, non-faeoma skin cancer, atigic contact dermatitis,

peripheral neurophy, asthma, chronic obstructive pulmonary disease, and

various respiratory conditions suchamigh, sore throatlyspnea on exertion,

chest pain or discomfibronchitis, and emphysema.

[Doc. 279, at 4-6]. Defendan@xguing that Dr. Terry’s opinionsere not reliable, moved to
exclude his report and ta@sibny under Rule 702 ardaubert[Doc. 241]. Magistrate Judge
Guyton issued an order denyingitimotion [Doc. 279]. Defendant’s objections to that order
were overruled [Doc. 291]. Inéhmeantime, the Court took judatinotice of the existence of
the Administrative Order on Consent [Doc. 287].

Defendants have two exp® on general causation. [Bcott D. Phillips, a board-
certified physician in internal medicine anddieal toxicology, opines that “[p]laintiffs have
not been exposed at Kingston Fossil Plant to levelly ash sufficient to cause illness,” and
that “[m]etals are bound tihe fly ash particles and are mb$solving out of the particles and
into the body to cause illnesoc. 237-7, at 6 of 90]. Dr. vad. G. Hoel, an epidemiologist,
has not addressed Dr. Terry’s latest report, but states, “Tisciiterature does not support
Dr. Terry’s conclusions about fly ash exposuaetow exposure levels” [Doc. 237-8, at 7 of
41]. Dr. Hoel's report also generallgiscusses the science of epidemiology and
epidemiological methodsd. at7-11].

Before the Court is defendant’s motiom smmmary judgment on the issue of general

causation, and also defendant’s motion for judgmoenthe pleadings on its strict liability for



ultrahazardous or abnormalilangerous activity. For the reasons that follow, the summary
judgment motion will be denietut the motion for judgement oretipleadings will be granted.
I. Summary judgment on the issue ofgeneral causation is not warranted.

Summary judgment is not gqguer here because there isdewice in the record from
which a reasonable jury could conclude tp&intiffs have met their burden on general
causation. Plaintiffs have presented evidetizd they, in general and as a group, were
exposed to large amounts of caal fly ash at the Kingston s&ad were not allowed to wear
protection. Defendant concedbat the toxic constituents foumuthat ash can, under certain
circumstances, cause the complained-of diseageseover, Dr. Terry’s report discusses the
levels of various toxic constituents found withive Kingston fly ash, ahconcludes, based on
his review of hundreds of epidemiological sag] that those levelsan cause many of the
complained-of diseasesDefendant’s countarguments—concerningiological plausibility
and bioavailability—are unavailing, as a causalagiation can exist wibut either, and there
is enough evidence for a reaabie jury to draw that conclusion here. For these reasons,
summary judgment on ¢hissue of general csation will be denied.

A. Legal Standard

Summary judgment under Rule 56 of the Federal Rules of CivieBuoe is proper “if
the movant shows that there is no genuine despstto any materiah€t and the movant is
entitled to judgmenas a matter of law.” ke R. Civ. P. 56(a).The moving party—here,
defendant—bears the burden of ebktdiing that no genuine issued material fact exist.
Celotex Corp. v. Catretd77 U.S. 317, 330 n.2 (198@)toore v. Phillip Morris Cos., In¢c.8
F.3d 335, 339 (6th Cir. 1993). All facts and iaferences to be drawn therefrom must be
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viewed in the light most favorable toetmon-moving party, here, the plaintifidatsushita
Elec. Indus. Co., Ltd. v. Zenith Radio Co®/5 U.S. 574, 587 (198@urchett v. Kiefer301
F.3d 937, 942 (6th Cir. 2002).

“Once the moving party presents evidersufficient to support a motion under Rule
56, the nonmoving party is not entitled to ialtmerely on the basiof allegations.” Curtis
Through Curtis v. Universal Match Cor.78 F. Supp. 1421, 1423 (E.D. Tenn. 1991) (citing
Celotex 477 U.S. at 317). To establish a genuine issue as to the existence of a particular
element, the non-moving party must point tadence in the record upon which a reasonable
finder of fact could fnd in its favor.Anderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986).
The genuine issue must also be material; ihyat must involve factshat might affect the
outcome of the suit under the governing lda.

The Court’s function at the point of surarg judgment is limited to determining
whether sufficient evidence has been presetaieciake the issue ocaft a proper question for
the factfinder.Anderson477 U.S. at 250. The Court doesweigh the evidence or determine
the truth of the matterld. at 249. Nor does th@ourt search the record “to establish that it is
bereft of a genuine issue of material fa@treet v. J.C. Bradford & C0886 F.2d 1472, 1479—
80 (6th Cir. 1989). Thus, “the inquiry perfoech is the threshold inquiry of determining
whether there is a need for a trial—whetherpther words, there are any genuine factual
issues that properly can be resolved only Ihyn@er of fact because they may reasonably be

resolved in favor oéither party.” Anderson477 U.S. at 250.



“[SJummary judgment is not intendedrsolve disagreements among experg&pirit
Airlines, Inc. v. Northwest Airlines, Ina131 F.3d 917, 93(@6th Cir. 2005);see also Phillips
v. Cohen400 F.3d 388, 399 (6th Cir. 2005) (“Indeedmpeting expert opinions present the
‘classic battle of the experts and it [is] up to a jury to evaluate what weight and credibility each
expert opinion deserves.”Boyer v. Lacy665 Fed. Appx. 476, 483 (6@ir. 2016) (“[O]n a
motion for summary judgmentyeighing and drawing inferees from competing medical-
opinion evidence, and determinitige credibility of medical expts, are functions reserved
for the jury.”); Walker v. Rhea Medical Centeé¥o. 1:06-cv-248, 20WL 11342607, at *3
(E.D. Tenn., Sept. 30, 2008) (“Treesontradictory expert opinions establish a significant and
genuine issue of material fact thahnat be resolved on summary judgment”).

B. A reasonable jury could find for plaintiffs on general causation.

Under Tennessee law, it is the plaintifigirden to show that defendant’s allegedly
tortious conduct was the factu@use of their injuriesSee Bradshaw v. Danje854 S.W.2d
865, 869 (Tenn. 1993). “Cause in fhateans that the injury drarm would not have occurred
‘but for’ the defendant’s negligent conducKilpatrick v. Bryant 868 S.W.2d 594, 598 (Tenn.
1993). Because the causal mechanisms of disgasesually not self-evident or self-proving,
this inquiry is notoriously tricky in toxic-tortases, which are thereéousually “won or lost
on the strength of the scientific evidenpresented to prove causatiorRider v. Sandoz
Pharm. Corp, 295 F.3d 1194, 1197 (11th C2002). The factual causan inquiry is therefore
often split into two parts, geral and specific causatiorbeeRestatement (Third) of Torts:
Phys. & Emot. Harm § 28 cmt. 010). The Sixth Circuit haandorsed this practice: “In a
toxic-tort case . . . the plaintiff must dsliah both general anspecific causation.”Pluck v.
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BP Oil Pipeline Cq.640 F.3d 671, 676—77 (6th Cir. 2011) (citingre Meridia Prod. Liab.

Litig., 328 F. Supp. 2d 791, 798 (N.D. Ohio 2004)). General causation requires “proof that the

toxic substance is capable of causing the plaintiffsalleged injury.” Pluck 640 F.3d at

676—77. In contrast, specific causation requires “pifeatfthe toxic substance . . . did cause(]

the plaintiff's alleged injury.”ld. This basic distinction is well-accepted in the federal cdurts.
Only general causation is at issue Her@s explained above, “General causation’

exists when a substance is cdpalf causing a given diseaseRestatement (Third) of Torts:

3 See e.gKnight v. Kirby Inland Marine Ing 482 F.3d 347, 351 (5th Cir. 2007) (“General
causation is whether a substanaggigable of causing a piadlar injury or @ndition in the general
population, while specific causatias whether a substance cadsa particular individual's
injury.”); Raynor v. Merrell Pharms., Inc104 F.3d 1371, 1376 (D.C.rCL997) (“[T]estimony
on specific causation had legitimacy only as foHogvto admissible evidence that the drug in
guestion could in generahuse birth defects”).

4 Because this action is before the Court based on diversity jurisdiction under 28 U.S.C.
§ 1332, the Court must apply the substantéwe of the forum state—here, Tenness8avedoff
v. Access Grp., Inc524 F.3d 754, 762 (6th Cir. 2008) (citiege R.Rv. Tompkins304 U.S. 64,
78 (1938)). To determine that latederal courts first look to séehe forum stad’s highest court
has spoken to the issue; if it has, the fatleourt is generally bound by that decisidfirk v.
Hanes Corp. of N.C16 F.3d 705, 707 (6th Cir. 1994). Iktktate high court has not addressed a
particular question, the fedéraourt must make a so-calldttie guess, which is an attempt to
predict what the state high court would do if confromigtth the issue.Conlin v. Mortgage Elec.
Registration Sys., Inc714 F.3d 355, 358 (6th Cir. 2013). In making this determination, on-point
state appellate court decisiong generally conclusive “absensaong showing that the state’s
highest court would decidée issue differently.”In re Akron—Cleveland Auto Rental, In621
F.2d 659, 662 (6th Cir. 1990).

Here, it appears that neither the TenneSagageme Court, nor any of Tennessee’s Courts
of Appeals, have considered te@andard for general (or, for thatatter, specific) causation in
toxic-tort cases. Accordingly, the Court willdiasider all relevant daténcluding jurisprudence
from other jurisdictions,’'Combs v. Int'l Ins. C9.354 F.3d 568, 577 (6th Cir. 2004) (internal
citations and quotation marks omitted), and willdke [the] best prediction, even in the absence
of direct state court precedertf what the [Tennessee] Sepne Court would do if it were
confronted with this questionManaged Health Care Assocs., Inc. v. Keth200 F.3d 923, 927
(6th Cir. 2000) (first alteration in original) (quotivgelsh v. United State844 F.2d 1239, 1245
(6th Cir. 1988)).



Phys. & Emot. Harm § 28, cmt. c.(3) (2016¢e also Norris v. Baxter Healthcare Cor97
F.3d 878, 881 (10th Cir. 2005) (“General causatiavhisther a substance is capable of causing
a particular injury or condition in the general population.”). Skerling v. Velsicol Chem.
Corp., 855 F.2d 1188 (6th Cir. 1988), the Sixth Cit@xplained that the concept of “generic
causation,” as general causation is sometimisdcaelates to “whether the combination of
the chemical contaminants and the plaintiftgh@sure to them had the capacity to cause the
harm alleged.”ld. at 1200.

1. Plaintiffs have presented adequatevidence of their exposure to fly
ash for general causation purposes.

The parties disagree about whether, and tatwktent, plaintiffs are required to prove
their exposure at this stage of the litigatioliccording to defendant, plaintiffs must prove:
“the minimum levels of exposure to constituents of fly ash necessary to cause the types of
illnesses they allege,” and “tldoses or levels of the constituents to which Plaintiffs were
potentially exposed while working at Kingstdre., actual exposure to potentially harmful
levels of the constituents’E[g, Doc. 295, at 12]. Plaintiffon the other had, argue that
general causation “does not require proof ofdbses or levels of the constituents to which
individual Plaintiffs were exposed whileeaning up the coal fly ash at Kingstoi.§., Doc.
253, at 12].

Plaintiffs have the better of this argumeRlaintiffs need nashow any one individual
plaintiff's exposure level, because generalsaion does not require individualized proof.
The Sixth Circuit, noting that general causatiis suitable for class-wide adjudication,

suggested as much 8terling “Although such generic and inddual causation may appear
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to be inextricably intertwined, the procedudsavice of the clasaction permitted the court
initially to assess the defendanp®tential liability for its conductvithout regard to the
individual components of each plaintiff's injuriésSterling v. Velsicol Chem. Cor@55 F.2d
1188, 1200 (6th Cir. 1988)rfghasis added). And Rluck v. BP Oil Pipeline Cp640 F.3d
671 (6th Cir. 2011), the Sixth Circuit clearly stated that such proof relates to specific, not
general, causation: “As toagfic causation, the plaintiff mushow that she was exposed to
the toxic substance and that the level of expgosias sufficient to induce the complained-of
medical condition.’ld. at 677 (cleaned upMoreover, the court iRluckreferred to the expert
opinion, which the district court had excludiu failing to quantify plaintiffs’ exposure to
benzene, as a “specific causation opiniokal”

Other federal appellate coustisnilarly suggest that individualized proof is not required
to prove general causatioBee, e.gMcClain v. Metabolife Intern., Inc401 F.3d 1233, 1239
(11th Cir. 2005) (“General causation is comesl with whether an agent increases the
incidence of disease in a group and not Whetthe agent causexhy given individual’s
disease” (quotindgvlichael D. Green et alReference Guide on Epidemiology Reference
Manual on Scientific Evidence 392 (Fedl Judicial Center, 2d ed. 2000)); re Hanford
Nuclear Reservation Litigatior292 F.3d 1124, 1133-35 (9thrC2002) (hereinafter,If re
Hanford’) (“General, or ‘generic’ causation hasdvedefined by courts to mean whether the
substance at issue had the capacity to cthesénarm alleged, wtal ‘individual causation’
refers to whether a particuladiidual suffers from a particularlment as a result of exposure

to a substance.”).
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This general understanding makes seridecause general causation is something all
plaintiffs have in common, individualized proo&nnot be necessary. Indeed, that is why
general causation is often litigated on a class-vadat least collective or consolidated, basis.
In McClain, for example, the Eleventh Circuit recogniZatbeit in dicta) that, in cases where
“the medical community generallgcognizes the toxicity of the drug or chemical at issue,”
the court need not extensively analyze general causatiost 1239. If defendants are correct
that toxic-tort plaintiffs mustjuantify their exposures to®h general causation, the Eleventh
Circuit’s statement cannot beug, because plaintiffs would stilave to put forward extensive
evidence on exposure and dose. Requiring tifieth proof of plaintiffs’ exposure, like
defendant suggests, would thus frate the main reasdar bifurcating toxic-tort trials in the
first place.

This is not to suggest that the concepts of exposure and dose are irrelevant to the general
causation inquiry. Rather, as atteaof basic science, “ttanse makes the poison.” Bernard
D. Goldstein & Mary Sue Heniii, Reference Guide on Toxicologyg, Reference Manual on
Scientific Evidence 636 (FedsdrJudicial Center 3d ed. 201Thereinafter, “Reference
Manual”). Thus, there are safe exposure®lke of many substancesrmally considered
“dangerous,” and conversely, dangerous eMpmdevels to many substances normally
considered “safe.” Therefore, to say thahamical agent is capable of causing a disease—
i.e., that plaintiffs’ burden on general catien is satisfied—withousome reference to a
particular dose, would be incoherent. Bas, explained above, general causation does not
require individual or particularized proof @it dose or exposure because those matters fall
within the ambit of specific esation. Rather, at this stage of this litigation, it is enough for
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plaintiffs to show that the amat of toxic constituents generalyresent in the fly ash at the
Kingston site was capable of causing the complained-of diseases.

As far as their exposure is concerned, pifiinhave met that burden. The record is
replete with evidence about plaintiffs’ expostwefly ash. Plaintiffs, other fly-ash cleanup
workers, and theifamilies have providedleclarations concerningheir significant and
repeated exposure to fly agegDocs. 253, 255, Exhibits 6-21], photographs of fly ash in the
air and on worker’s skin and clothingeeDocs. 255, 256, Exhibits 22—-24], and deposition
excerpts with testimony coaming plaintiffs’ exposurespeDoc 256, Exhibits 26—41]. These
affidavits show that plaintiffs worked variojabs in the fly-ash cleamp, many in the so-called
“Exclusion Zone,” where the amouof fly ash was greatesihe ash was abundant and often
airborne, obscuring vision [Doc. 255-6, at 4jdaometimes producing “ash twisters[s]” [Doc.
256-3, at 8 or 10]. The fly hswould find its way into plaitiffs’ mouths [Doc. 255-4, at 4],
and other orifices [Doc. 255-5, at 4]. One affisecounts his being stuck in knee-deep fly ash
for approximately ten minutes [Doc. 255-5, at Another affiant recallshat some plaintiffs
ate food that had been contaminated with fly aisd were told that was safe to do so [Doc.
253-7]. Moreover, there is evidem in the record that plaiffs were not allowed to wear

respiratory protection or dust masks, despitpiests, and even when prescribed by a doctor

5> Defendant appears to more degree with this standardaate point in its reply brief:
“In other words, Plaintiffs need not prove the llevi® which particulamdividuals were exposed
at this stage, but they are reqdite prove that the nature andydee of the exposure to fly ash to
which Plaintiffs and others might have beebjsated could have caused the types of illnesses
they allege” [Doc. 257, at 4].
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[e.g, Docs. 109-2, at 4; 253-11, 4. The evidence profferedf plaintiffs’ collective,
significant exposure to fly ash is legi and need not be detailed further.

For general causation purposes, ‘Pofr of exposure may entail relatively
straightforward historical facts, such as the @neg of asbestos at the plaintiff's workplace.”
Restatement (Third) of Torts: Phys. & Emétarm § 28, cmt. ¢.(3J2010). Here, these
historical facts show such extensive exposuae filrther proof is unnecessary at this stage of
the litigation. Plaintiffs have done more thanough to demonstragxposure sufficient to
overcome summary judgment on general causation.

Contrary to defendant’s argent, this Court’s decision in re Tennessee Valley Auth.
Ash Spill Litig, 805 F. Supp. 2d 468 (E.Denn. 2011) (hereinafter)rf re TVA), does not
compel a different conclusion. Defendant @sothe Court's statement that “the mere
existence of a toxin in the environment is iffisient to establish causation without proof that
the individual was actually exposed to the toaimd at a level sufficient to cause injury or
stress,”id. at 482, as legal authority that plaintiffs stishow their actual exposure levels to
toxic fly-ash constituents to establish geh@ausation. This argument, however, fails to
account for the different contexand procedural posture in which the Court penned that
opinion. There, the trial had not yet been bifitec, which is why the opinion never discusses
the distinction between general and specifigsedion, and also why much of the opinion, as

plaintiffs correctly point out, speakn terms that would clearly ré¢ato specific, rather than
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general, causation in a trial pléifurcated like the present oheThere, unlike here, both
general and specific causation isswvere still on the table angeifor resolution at summary
judgment. All of these statements ofvlare, of course, still true: plaintift$o have to show
their actual exposures to disease-causirggsidthrough individualized proof), and they
have to show that those exposures actubdlgause their individual diseases (by, for example,
eliminating alternative causesjust, not now. Those mattetsralate to specific causation,
see, e.g.Pluck 640 F.3d at 677, and wilhtis be litigated in phase two of this case.

2. A reasonable jury could conclude tht the toxic constituents in fly
ash are capable of causing #hcomplained-of diseases.

There is no serious disputeatithe identified constituentsf fly ash are capable of
causing the identified diseas Indeed, the record evidense&lear, and defendant explicitly
concedes, that the chemical constituents faarte Kingston fly ash are capable of causing
most of the complained-of diseas&sq, Doc 283, at 19]. Furtineore, Dr. Terry’s third
report discusses the amount ofleaonstituent in the fly ash Kingston [Doc. 261-1, at, e.g.,
12-13 (lead), 15-16 (arsenic)], and the AdministeaOrder on Consent confirms that the ash
at the Kingston site contained the constituentsdish Dr. Terry’s reporfDoc. 267-1, at 7].

Dr. Terry’s report collected hunelds of studies with populations exposed to the fly-ash

constituents through various different exposuréways and systematically reviewed those

®See, e.gTVA 805 F. Supp. 2d at 480 (“It is the pesisibility of each individual plaintiff
to show that his or her specific injuries damages were proximategaused by ingestion or
otherwise using the contaminated water. We cannot emphasize this point strongly enough because
generalized proofs wilhot suffice to prove individualamages.” (cleaned up) (quotiBgerling
855 F.2d at 1200))d. at 482 (“Plaintiffs have not put forth evidence of a causation link between
exposure to the asind a specific personal injury, respicay symptom, or emotional distréess.
(emphasis added)).
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reports. For each of the toxic constituentg, teport concludes, based on analysis of data
gleaned from théundreds of cited studies, that the levfleund in the Kingston fly ash were
capable of causing the identified diseasesecBipally, Dr. Terry’s report concludes that:

1. Lead in coal ash naause hypertension.

2. Arsenic, cadmium, and fine parlate matter in coal ash can cause
coronary artery disease.

3. Arsenic, cadmium, chromium, and fiparticulate matter in coal ash can

cause lung cancer.

lonizing radiation in coash can cause leukemia.

Arsenic in coal ash can causen-melanoma skin cancer.

Chromium and nickel in coal ash ceause allergic contact dermatitis

(skin allergy).

Arsenic and lead in coal asan cause peripheral neuropathy.

Chromium, fine particulate matterckel, and vanadium in coal ash can

cause asthma.

9. Cadmium and fine particulate matter in coal ash can cause chronic
obstructive pulmonary disease.

10. Fine particulate matter and atheoal ash constituents can cause
respiratory conditions, including cougggre throat, dyspnea on exertion,
chest pain or discomfort, bronchitis and emphysema.

o gk

© N

[Doc. 261-1, at 5]. Based on these facts—Datry’s conclusions that the abovementioned
constituents are capable ofusang the abovementioned diseases—combined with plaintiffs’
significant and repeated exposure to fly ddiscussed above), a reasonable jury could
conclude that plaintiffs’ exposure to thosastituents was capable of causing those diseases.
To be sure, defendant’s experts disagvik Dr. Terry’s assessent. But “summary
judgment is not intended to rdége disagreements among expertSgirit Airlines, Inc. v.
Northwest Airlines, In¢431 F.3d 917, 931 (6th CR005). Of coursalefendants remain free
to challenge Dr. Terry’'s condions at trial, either by their own experts or through
crossexamination. Moreover, neither defamis motion, reply, or supplemental brief
challenges Dr. Terry’s conclusi about the ability of any indidual fly-ash constituent to
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cause any associated diseé®e arguing, for example, th&tr. Terry was wrong about how
much lead was in the Kingston fly ash, or alibete being a causal association between lead
and hypertension). Rather, defendant's argument$ @ppear to be based on wholesale
challenges to Dr. Terry’s report basedinmrily on the biological plausibility and
bioavailability of fly ash, arguments which ar@daessed at length in the next section. As it
stands, there is sufficient evidence for a reaslenaly to conclude that plaintiffs have met
their burden on general causation.

Case law supports this conclusion. Innre Hanford the Ninth Circuit reversed the
district court, which had required the plaintifte prove that they were exposed to a specific
level of radiation” in order to establishrggral causation. 292 F.3dEHt37. In doing so, the
Ninth Circuit held that the plaintiffs’ expestimony, which showedfe generic capacity of
levels of radiation emitted frotte Hanford facility to caughe illnesses expienced by the
plaintiffs,” was sufficient to establish gamaé causation, which requileonly “evidence that
radiation was capable of causing the typepfries plaintiffs actually suffered.td. Thus, it
appears that the plaintiffs iHanford had not shown that theaxposures were capable of

causing disease, as defendants imply, but rather that the generabferagfation emitted

" For this reason, the Court de@to discuss in detail eattdividual fly-ash constituent
associated with each individual disease. Dr. Terry’'s testimony at trial, and consequentially
plaintiffs’ recovery, will be limitel to the constituents and causakociations identified in his
report.
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from the Hanford facility were capable of doing®sddere, Dr. Terry has similarly offered
testimony about the “generic aapty” of the levels of the@oxic constituents found in the
Kingston fly ash to caustisease, and has coandked, based on his literaéureview, that those

levels were capable of causing various diseabese Hanfordthus supports the conclusion
that general causatias satisfied here.

Defendants contend thitcClain v. Metabolife 401 F.3d 1233 (11th Cir. 2005), is
instructive because themgral causation proof there was “simita that offered by Plaintiffs
in this case.” The Court disags. There, the Eleventh Ciitdiound the opinions of plaintiffs’
general causation expert—wia@s “an expert in pharmgcpharmacology, and nutrition”™—
unreliable undeDaubertand Federal Rule of Evidence 70H. at 1239-40. The court
explained:

O’Donnell’'s opinions lack th indicia of reliability necessary to survive a
Daubert inquiry and challenge under Rule 702. He draws speculative
conclusions about Metabolife’s toxig from questionable principles of
pharmacology, while at the same time, eethg the hallmark of the science of
toxic torts—the dose-response relationship. He also draws unsubstantiated
analogies between ephedrine and phammganolamine, infers conclusions
from studies and reports that the pagErsiot authorize, and unjustifiably relies
on government public health reports armhsumer complaints to establish
medical causation. In short, O’Donnell edonot support his opinions with
sufficient data or reliable prciples, as identified by thBaubert rubric, and
fails to follow the basic methodology that experts should follow in toxic tort
cases.

8 Because the Ninth Circuit reverste district court for exceedirige scope of the general
causation inquiry by requiring dividualized proof, any staments about the minimum
requirements of general causation, i.e., what type of exposure plaintiffs must show, were not
necessary to the disposn of that case and are thus dic&eeBlack’s Law Dictionary (10th ed.

2014) (defining “dictum” as, “A court’s stating aflegal principle more broadly than is necessary
to decide the case”)Defendant’s statement that “[tjhe cbwiid, in fact, hold that in order to
establish general causation, the mptiffis were required to prove dhthe levels of radiation to
which they claimed they were exposed were capafobausing their allegkinjuries,” [Doc. 263,

at 7], is therefore incorrect.
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Id. at 1240. The expert’s opiniaoncluded, for example, th&ny amount of Metabolife is

too much,” which ignored basic principles tokicology. Here, incontrast, Dr. Terry has
identified the levels of many toxic constituemgesent in the Kingston fly ash, analyzed
hundreds of peer-reviewed epidemiological studies, and has applied the Bradford-Hill criteria
to evaluate the strength of thgsaciations found in the literatyr® conclude that plaintiffs’
exposure here was capable of causing the complained-of di€eldgespinion thus does not
suffer from the flaws identified by the courthtcClain. Moreover, Dr. Terry’s opinion has
already been deemed reliable unBaubertand Rule 7029eeDocs. 279, 291], so the impact

of McClainis limited in the corgxt of summary judgment.

3. Defendant’'s evidence about biological plausibility and
bioavailability does not warrant summary judgment.

According to defendant, plaintiffs must ddtah “that it is biologically plausible that
their exposure could have used the harm allegedE[g, Doc. 295, at 12]. In support,
defendant cites various recordcdionents, which indicate thalyfhsh particles remain stable
under most conditions and, as a result, thesttuent elements remain bound to the fly ash
particles. As a result, defendant maintains legause the toxic constgnts of fly ash are not
bioavailable, meaning that @ are incapable of being sirbed by humans, it is not

biologically plausible that exposure to flyhagaused plaintiffs’ diseases. Thus, so the

® The Bradford-Hill factors are used by epidiologists to determine whether a causal
inference is justified given an identified assdi@n between a toxic agent and a disease. These
factors are: temporal relationship; strengih the association; desresponse relationship;
replication of the findings; biogical plausibility (cohemce with existhg knowledge);
consideration of alternative expktions; cessation of exposure; dfieity of the asociation; and
consistency with other knowledge.See Michael D. Green et alReference Guide on
Epidemiology, in Reference Manual at 599-606 (identifying and describing each factor).
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argument goes, Dr. Terry*spinions regarding certaiconstituent®f fly ash do not establish
that an exposure tlly ashis capable of causing the injuriedleged” [Doc. 295, at 12].
Accordingly, defendant argues that plaintififtsist show, for each toxic constituent: “figw
and under what conditions the constituents lsacome unbound from the ash particles, and
(2) whether and to what extent that mightdnaccurred at KingstorfDoc. 295, at 14].

Defendant’sargumentimissesghe mark. Plaintiffs are m@equired to show biological
plausibility or bioavailability:® These matters are not elemeotplaintiffs’ claim, nor are
they necessary conditions to plaintiffs’ pnay of general causation. Rather, biological
plausibility is one of the nine BradforddH criteria, which are “factors that guide
epidemiologists in making judgents about causation” after association between a toxic
substance and a disease has bdentified. Michael D. G¥en et al., Reference Guide on
Epidemiology,n Reference Manual, at 60. AtReference Manuel explains:

There is no formula or algorithm that can be used to assess whether a causal

inference is appropriate §ad on these guidelines. Caremore [Bradford-Hill]

factors may be absent even when a tagsal relationship exists. Similarly, the

existence of some factors does not ensure that a causal relationship exists.

Drawing causal inferences after findiag association and considering these
factors requires judgment and seanghanalysis, based on biology, of why a

10 There is some confusion in the brefi about the precise meaning of the terms
“biological plausibility” and “bioavailability.” The Reference Manual defines “biological
plausibility” as “considerationf existing knowledge about humhiology and disease pathology
to provide a judgment about theapkibility that an agnt causes a disease,” Michael D. Green et
al., Reference Guide on EpidemiologyReference Manual at 620, anddavailability” as “[t]he
rate and extent to which a chemical or chemicabkdown product enters the general circulation,
thereby permitting access to the site of taxition.” Joseph V. Rodricks, Reference Guide on
Exposure Scienc& Reference Manual at 545. daivailability is also desibed as “the extent to
which a compound . . . is taken upo the body.” Bernard D. Gastein & Mary Sue Henifin,
Reference Guide on Toxicology, Reference Manual at 667 n.92. Because defendant’s argument
appears to be based on both concepts, i.e., plaattiffs have not dmonstrated biological
plausibility because they have not demonstrdieavailability, the Court need not parse these
difficult scientific concepts any further.
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factor or factors may be absent dés@a causal relationship, and vice versa.
Although the drawing of causal inferencemimrmed by scienti€ expertise, it

is not a determination that is mady using an objective or algorithmic
methodology.

Id. at 600. There is no threshold number of factors that must'&xdtat 599;see also Cook
v. Rockwell Int’l Corp 580 F. Supp. 2d 1071, 1098 (D. Colo. 2006) (“Defendants cite no
authority, scientific or legal, that compliancéttwall, or even one, of these [Bradford-Hill]
factors is required.”). The ThirRestatement of Torts also iligs that biological plausibility
is not required, noting that only “occasionally” is “biological-mechai®ravidence . . .
sufficiently developed to prove general causati Restatement (Third) of Torts: Phys. &
Emot. Harm § 28, cmt. ¢.(3) (201®ge also idcmt. c.(4) (“Rarely will significant evidence
bearing on the appropriate biologl mechanism be aNable.”). Thus, biological plausibility
is not necessary to establish general causatiod, indeed, it relates most clearly to the
reliability of Dr. Terry’s testimony, which hadready been established [Docs. 279, 291].
Defendant has cited no case holding otherwiShe closest is this Court’s previous
statement that “Under Tennessee law, in otdeestablish proximate cause for claims of
intentional or negligent inflictin of emotional distress or bodilgjury due to environmental

exposure to toxic chemicals ordseases such as AIDS, ‘dence of a medically recognized

11 SeeAustin Bradford Hill, The Environment and Diseas&ssociation or Causation®8
Proc. Royal Soc’y Med. 295 (1965) (Hill acknowledgeat this factors couldnly serve to assist
in the inferential process: “Non& my nine viewpoints can g indisputable evidence for or
against the cause-and-effect hypothesis and none can be requirsthasgjaa nori (cited at
Michael D. Green et alReference Guide on Epidemiology, in Reference Manual at 600 n.148)).

12 “Bjological mechanisms” appear to be tekhto, if not synonywus with, the concept
of biological plausibility. See Michael D. Green et aReference Guide on Epidemiology, in
Reference Manual at 604-05.
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channel of transmission’ is requiredlh re Tennessee Valley Auth. Ash Spill LitB05 F.
Supp. 2d 468, 479 (E.O0enn. 2011) (quotingain v. Wells936 S.W.2d 618, 624-25 (Tenn.
1997)). First of all, and as exihed above, the Court’s opinion In re TVAdid not
distinguish between general and specific caosa But more importantly, general causation,
the only matter at issue here, relatefmttual rather than proximate causatisegRestatement
(Third) of Torts: Phys. & Emot. Harm 8§ 28 cmt. c. (2010), Badh, the case on whiclm re
TVArelied, was clearly talking about proxate cause instead of factual. Bain, thecourt
held that, in order to estaldtiproximate cause for a negliganthction-of-emotional-distress
claim based on exposure to HIVpkintiff must show that hevas actually exposed to HIV,
rather than merelghinking he was.See Bain936 S.W.2d at 624 (“[roof of actual exposure
IS necessary to establish that reasonable connection between the act or omission of a defendant
and the emotional distress of a plaintiff wheafs contracting AIDS.”).The court reasoned
that “sound public policy consideratidrsnamely, preventing “widespread public
misperception” about HIV and AIDS—necessitatedrsa rule of proximate cause, or a “legal
limitation on the scope of liability.”ld. at 625. And the rule frorBain had to be one of
proximate causation because, logically, a belielut-not-actual exposure to the HIV virus
very well could be the factual cause of @imnal distress. Thesmatters—policy-based
considerations about the scope of legal liability—are irrelevant to general causation, which
concerns the capability & substance to causedsease as a matter fafct. Contrary to
defendant’'s argumenBain, and thusin re TVA do not stand for the proposition that an
epidemiologist must accountrfbiological plausibility and bioavailability in determining that
an identified association exhibits a causal relationship.
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Because plaintiffs do ndbave to show biological ausibility or bioavailability,
defendant’s evidence about these points idregtositive. In other words, general causation
can exist without either. Thus, defendant fstie argue that the evidence presented on these
matters cuts so overwhelminglyiis favor that no reasonable jury could find for plaintiffs on
the issue of general causation.

But the evidence is not saedr. As an initial matter, ara$ plaintiffs point out, it does
not appear that defendant’s experts have idedtény studies specifically showing that human
lungs, human skin, or ¢hhuman digestive system are incdpalf absorbing any of the toxic
substances from fly ash. Rather, these arepireons of defendant’s experts, who opine that
plaintiffs have not demonstrated bioavailabiliiythe toxic constituents of coal fly ash [Doc.
237-7 at 16-18; Doc. 263-2 &t Doc. 263-1 at 5]. Dr. Tgy, after reviewing hundreds of
studies (on the various constituents and expgsattevays many of whicappear to discuss
bioavailability), synthesized that informationdsagree and conclude that general causation
does exist for many of the fly-ash constitueatsl several associated diseases. Again,
“summary judgment is not intendedresolve disagreemenamong experts.Spirit Airlines
431 F.3d at 931.

What is more, bioavailability is completelyrelevant to part of plaintiffs’ claim.
Specifically, with respect to finparticulate matter, which acabng to Dr. Terry, can cause
coronary artery disease [Doc. 283at 30—-33 of 139 lung cancerifl. at 52-56 of 139],
asthmaid. at 81-84 of 139], chronic obatitive pulmonary diseas#l[ at 93—-99 of 139], and
other respiratory disordersl[ at 100—03 of 139], bioavailabilitg not implicated because the
causal mechanisms identdien Dr. Terry’s reportg.g, id. at 33, 55 of 139], do not depend
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upon these materials being releasexn the fly ash particleand absorbed into the body.
Rather, these diseases are caused by the smitlgaize, which allows the particles to be
inhaled deep into the lungs where they remadefinitely, causing antinued inflammatory
effects on lung cells andhimune function. And, as explainedbak, the evidence of plaintiffs’
general, collective exposute fly ash is extensive.

Moreover, the remaining evedce on biological plausibilitgnd bioavailability is not
as clear as defendant claims it to be. Fangxe, the EPA has expressed concern about the
leachability of toxic metals from fly ash, notitigat the constituents of most environmental
concern include arsenic, cadmium and chromiusee75 Fed. Reg. 35128, 35137-35142
(June 21, 2010), disssed at [Doc. 253-4, at 24-25 of 139]The EPA also presented data
showing numerous instances where these coastgu(especially arsenic) have leached at
levels of concern.ld. If these toxic constituga can become unboutidrough leaching, as
the EPA seems to recognize, it stands toamdkat Dr. Terry coulextrapolate from that
information how those constituentsght also be absorbed by the body.

Dr. Terry’s report also disisses bioavailability for many die other constituents. For
example, arsenic exposure throughalation and ingestion is callgaassociated with cancer

because it acts at the cell level by damagitNADDoc. 253-4, at 38 0139]. For lead, Dr.

13 Leaching is the process through whigadhate originates. The EPA has defined
“leachate” as “Water that collects contaminants as it trickles through wastes, pesticides, or
fertilizers. Leaching may occur in farmirayeas, feedlots, and landfills, and may result in
hazardous substances entering surface water, grategwr soil.” National Service Center for
Environmental Publications, U.S. Environménixotection Agency, Terms of Environment:
Glossary, Abbreviations, and Acronyms,at 16 (Sept. 1992), available at
https://nepis.epa.gov/Exe/RYWRL.cgi?Dockey=200081E1.TXT.
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Terry cites at least one study that adsesdead exposure and bioavailabilitg. bt 20-21F4

For cadmium, Dr. Terry discussow “inhalation is the majooute of cadmium exposure in
occupational settings,” and cites studies showlivag “exposure to cadom particles lead to
cadmium absorption ianimals and humansid. at 50-51 of 139]. Fochromium, Dr. Terry
cites data which shows that fly ash leachbesomium in amounts thatan greatly exceed
EPA'’s threshold for hazardous sta at 5000 parts per billiopgb), that the chromium that
leaches from fly ash is the most harmful foshchromium, and that inhalation of chromium
has been linked with cancdd]at 45 of 139]. Finally, for vaadium, Dr. Terry cites studies
showing the changes in DNA @rung capacity caused by known exposures to airborne
particles containing vanadiurtd[ at 88 of 139].

It is true that, as defeadt argues, most of the exposyrathways described in these
studies are different than those potentially expered by plaintiffs. But courts agree that
epidemiological evidence—of any kind—is macessary to establish general causatiéee
In re Meridia Prod. Liab. Litig. 328 F. Supp. 2d 791, 8GN.D. Ohio 2004)aff'd sub nom.
Meridia Prod. Liab. Litig. v. Abbott Lahs447 F.3d 861 (6th Cir. 2006) (collecting cases and
concluding that “no court has held that epiddogical evidence is necessary to establish
general causation”). A fortiori, a preelg on-point epidemiological study mimicking
plaintiffs’ pathways of exposure is also naeguirement, as defendagems to suggest. And

that makes sense. As plaintiffs gliblynmed, “Because scientistdo not experiment on

14 National Toxicology Progra, U.S. Department of Hehl and Human Services. NTP
Monograph on Health Effects of Lekevel Lead, June 13,2012, available at
https://ntp.niehs.nih.gov/ntp/ohat/lead/fimadnographhealtheffectsldsvellead _newissn_508.pdf.
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humans there are no compensive studies showing exactlyavtappens to coal fly ash in
the body when it is inhaled, coats the skinngested” [Doc. 296, dt2]. Commissioning an
epidemiological study mimickinglaintiffs’ exposures would vergxpensive, and as Dr. Terry
no doubt understands from his attempt to do flat, logistically difficult. Thus, holding
otherwise and requiring such ady would not only be contratg law, but would make toxic-
tort litigation prohibitively expensive (for botfides, because defemis would presumably
have to somehow rebut plaintiffs’ commissiorstddy, or else concedgeneral causation).
Defendants are therefore not entitled to sumymadgment on the basis of this supposed
evidentiary deficiency.

All told, defendant’s arguent merely highlights a siagreement among the experts
about what is required to formn opinion about general cafien. Defendnt’'s experts
maintain that such an opinion cannot be reedeavithout a showing of biological plausibility
and bioavailability are requiredr. Terry maintains otherwisand has come to a conclusion
without considering those factors, at least in the way that defendant understands them. Such
disagreements are nappropriate grounds fasummary judgmentSee Spirit Airlines431
F.3d at 931. The factfinder will wgh these considerations at trial.

Biological plausibility and bioavailability aienportant scientific concepts. But it does
not appear that either is strictly necessaryaio association betweenparticular toxic agent
and a particular disease to be considered cadsalordingly, neither isequired to establish
proof of general causation. Defendant cancaidirse, continue targue about biological
plausibility and bioavailability at trial. But @intiffs’ purported failure¢o demonstrate those
things does not doom thiailaims as a matter of law, andieledant’s evidence on these points
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IS not so persuasive that reasonable jury coulty a preponderance ofdtevidence, find for
plaintiffs. Summary ydgment is therefore not warradteand defendant’'s motion will be
denied.
lll.  Defendants are entitled to judgmenton plaintiffs’ strict liability claims.

Defendant’snotionfor judgment on the pleadings will lgganted. Plaintiffs have not
stated a viable strict liability claim undd@ennessee law because the fly-ash cleanup and
removal is not an inherently ultrahadaus or abnormally dangerous activity.

A. Legal Standard

Rule 12(c) provides that “[a]fter the pleadirage closed but withiguch time as not to
delay the trial, any party may move for judgmen the pleadings.” Fed. R. Civ. P. 12(c).
Under Fed. R. Civ. P. 12(c), judgment on theaglings is appropriate when there are no
material facts in dispute and the moving partyeistitled to judgment aa matter of law.”
Paskvan v. City d€leveland Civil Service Commissjd@46 F.2d 1233, 1235 (6th Cir. 1991).
In the Sixth Circuit, “[a] motion for judgmewin the pleadings under Rule 12(c) of the Federal
Rules of Civil Procedure is reaived under the same standgpglacable to a motion to dismiss
under Rule 12(b)(6)."Avalon Health Care, LLC v. Trustmark Ins. C471 F. Supp. 2d 869,
871 (M.D. Tenn. 2007).

Accordingly, the factual allegations in tAenended Complaint must be treated as true
for purposes of this motiorAshcroft v. Igbal556 U.S. 662, 678 (2009However, “the tenet
that a court must accept as true all of thegali®ns contained in a complaint is inapplicable

to legal conclusions.”ld. Instead, the plaintiff must pledfhctual content that allows the
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court to draw the reasonable inference thatldfendant is liable for thmisconduct alleged.”
Id. at 678. The Court need not atdzhld or conclusory allegationd. at 681.

B. Defendant’s coal and fly ash cleanups not an ultrahazardous activity
under Tennessee law

“In Tennessee, defendantsgaged in ultrahazardous activgiare held strictly liable
for injuries caused to the pers or property of another by f@mdant’s participation in the
activity.” Leatherwood v. Wadle$21 S.W.3d 682, 699 (ha. Ct. App. 2003) (citingngland
v. Burns Stone Co., InaB74 S.W.2d 32, 37 (Tenn. Ct. App. 1993)). Although it does not
appear that a Tennesscourt has explicitly held that thssa question of lanas much can be
inferred fromLeatherwood where the court, in grantingummary judgmentanalyzed and
decided the issue itsedf a matter of lawld. at 700-01. In addition, tHeeatherwoocdtourt
adopted the factors from the $ad Restatement of Torts, whialso provides that “[w]hether
an activity is an abnormally dangerous one iba¢odetermined by the court.” Restatement
(Second) of Torts § 520, cmt. |. Other jurisdictions agteBlaintiffs have cited no case to
the contrary.

Those factors adopted ibeatherwood which come from 8§ 520 of the Second
Restatement of Torts, are as follows:

(a) existence of a high degree of risksome harm to t person, land or
chattels of others;

15 See, e.g., Banks v. Ashland Oil CI27 F. Supp. 2d 679, 680 (E.D. Pa. 2001) (“The
guestion of whether an activity is abnormally dangs and, therefore, strict liability should apply
is a matter of law for the court to decidelf);re Hanford Nuclear Reservation Litj@50 F. Supp.
2d 871, 875 (E.D. Wash. 2004e. Ill. Reg’l Commuter R.R. Corp. v. Kiewit W. G86 F. Supp.
2d 913, 922 (N.D. Ill. 2005)Marmo v. IBP, Inc 362 F. Supp. 2d 1129, 1133 (D. Neb. 2005);
Collins v. Olin Corp, 418 F. Supp. 2d 34, 47 (D. Conn. 2008y, v. Cabot Oil & Gagorp.,38
F. Supp. 3d 518, 526 (M.D. Pa. 2014).
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(b) likelihood that the harm that results from it will be great;

(c) inability to eliminate the risk bghe exercise afeasonable care;

(d) extent to which the activitig not a matter of common usage;

(e) inappropriateness of the activitytte place where it is carried on; and

() extent to which its value to the community is outweighed by its dangerous

attributes.
Leatherwood121 S.W.3d at 700. No singdtactor is dispositiveld. at 700 n.12.

The balance of these factors weighs in dedatid favor, particularly in light of the fact
that defendant’s job was to clean up the alyespilled and potentially hazardous fly-ash.
Factors (c) and (f) are particuhainstructive here. Defendaobuld have eliminated much of
the risk associated with thly-ash cleanup through the exerciskereasonable care, such as
adherence to the Site Wide Safatyd Health Plan, to which plaiffis refer in treir complaint,
and also through the kind of safety monitorargl protection that defendant allegedly failed
to provide or allow. And thealue of the fly-ash cleanup toetipublic outweighs any inherent
danger that could not otherwise have been ehieiththrough reasonable care. Factor (d) also
weighs in defendant’s favor because fly asa ®/product of coalgwered energy, which is
produced every day at Kingston and other d¢mahing sites and is thus relatively common.
Factor (e) similarly weighs in defendantavor because the entimurpose of the fly-ash
cleanup was to remove potentiallgzardous waste from thersaunding area. The activity

was thus appropriate for the at@ecause it could not have beaetocated elsewhere. Even if

factors (a) and (b) were to weighplaintiffs’ favor, the overalbalance still favors defendants.
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Other courts appear to agreatthazardous waste disposat@moval is not ultrahazardous or
abnormally dangerou$. Once again, plaintiffs hawsted no case to the contrary.

Indeed, plaintiffs’ response does not addmesst of these factors, but rather argues
that strict liability should attach for two mmareasons: first, because defendant’s unsafe
handling of the fly-ash cleanup, allegedly in wittbn of environmental regulations, created an
abnormal danger; and second, because defermband be held strictly liable under the
Comprehensive Environmental Response, Gamsption, and Liability Act (hereinafter,
“CERCLA"), 42 U.S.C. 8 9601 et. seq., they musbabe strictly liable for personal damages
to plaintiffs under Tennessee law [Doc. 254 { Bhe first argument clearly sounds in terms
of negligence or perhaps negligence per se, rather than strict liability. That plaintiffs
characterize defendant’s handling of the flyn @s unsafe and in violation of regulations
implies that proper handling and disposal @&si materials would minimize or eliminate the
risk, which undercuts their assertion that the activity is inherently dangerous. Plaintiffs’
second argument has no basitain. There does appear to be something like a strict liability

provision in CERCLA, 42 U.S.C. § 9607(a), whitlakes potentially responsible parties liable

16 See Bernbach v. Timex Cqrp89 F. Supp. 403, 407 (D. Conn. 1996) (internal quotation
omitted) (dismissing strict liability claims basen soil and groundwateontamination resulting
from a manufacturing facility’slisposal of various hazardousbstances, where plaintiffs failed
to allege “circumstances and conditions in . .ef¢ddant’s] activities such that, irrespective of
due care, the activiteinvolve a risk of probable injury to dua degree that [they] fairly can be
said to be intrinsically dangerous.chwartzman, Inc. v. General Elec. C848 F. Supp. 942,
945 (D.N.M. 1993) (granting motion to dismiss stli@bility claim based on disposal of petroleum
products and other hazardous wastes; despite thib&stuch materials “ay present a substantial
degree of risk . . . when mishandled,” the coutt lleat “the risks can be eliminated through the
exercise of reasonable carePhillip Morris, Inc. v. Emerson368 S.E.2d 268, 282 (Va. 1988)
(strict liability did not apply to the removalf buried tanks of the “supertoxic” chemical
pentaborane because defendants had the abiliglitonate the risk of injury by exercising
reasonable care).
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for cleanup, response, natural-resource damage, and health stddi®@<€9607(a)(4). Even
assuming that provision applieco defendant, #re does not appe#n be liability under
CERCLA for the personal-injury damages on whichmiffs’ strict liability claims are based.
42 U.S.C. 8§ 9607(a)(4). Thus, CERCLA says mglabout whether defendant should be held
strictly liable for plaintiffs’ alleged personal injas. And in any event, whatever kind of strict
liability the federal governmemight impose on defendant sayexy little about whether fly-
ash disposal is ultrahazardous or abnormdbygerous under Tennessee state law. As
previously discussed, it is not.

Defendant’s motion for judgment oretipleadings will therefore be granted.
IV.  Conclusion

For the reasons stated, defendant’s amofior summary judgnmé on the issue of
general causation [Doc. 237], is heré&ifyNIED , and defendant’s main for judgment on the
pleadings with respect to plaintiffstrict liability claims [Doc. 251] iSSRANTED. These
cases will therefore proceed tatron phase one, ircaordance witlihe bifurcated trial plan
previously entered by the Court [Doc. 136].

IT 1S SO ORDERED.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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