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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

SCOTT DOUGHTY, )
Plaintiff, ;
V. ; No.: 3:15-CV-102-TAV-HBG
TENNESSEE DEPRTMENT OF ))
CHILDREN'’S SERVICES¢gt al )
Defendants. ) )

MEMORANDUM OPINION

This civil matter is before the Coudn the motion to dismiss by defendants
Tennessee Department of Children ServiE€®CS”), TDCS caseworker Bailee Welch,
TDCS Supervisor Christy Bledsoe, TDGaipervisor Shannon Fester, TDCS Chief
Legal Counsel Douglas Diamond, and TDC8unsel Brandon Pelizzari (collectively
“defendants”) [Docs. 14]. Tdate, plaintiff has yet to fila response ipposition to
dismissal and his time in which to do so hassed. E.D. Tenn. L.R..1, 7.2. For the
reasons that follow, the Court willgnt defendants’ main to dismiss.

I Background®
Around 11:15 a.m. on Maeh 6, 2014, plaintiff received a call from Welch—a

caseworker employed by TDCS—informing hinatha “serious problem” necessitated

! For the purposes of the Motions to Diss the Court takeplaintiffs factual
allegations as trueSee Erickson v. ParduS51 U.S. 89, 94 (2007) (noting that “when ruling on
a defendant’s motion to dismiss, a judge must dcagprue all factual allegations contained in
the complaint” (citations omitted)).
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that an emergency meeting be held at TDCS’s London County Office that afternoon
[Doc. 2 1 11, 14]. Withoutxpounding on the nature tife problem, Welch informed
plaintiff that she had takeaustody of his sorand plaintiff's ongang custody of the
minor would be discussed at the meetitag {1 15, 19].

Later that same afternoon, Welch imfed everyone attending the 2:30 p.m.
emergency meeting—including TDCS supeoviBledsoe, TDCS supervisor Forrester
and TDCS counsel Pelizzari—thidie minor was claiming thdiis father “was bi-polar,
violent, and . .. had not been taking his medicatidd’ {{ 20-23]. She went on to
explain that the minor indicated that piaif had “thrown him across the room and
punched him in the stomachd[ 1 23]. Prompted for a tirfiee, the minor suggested the
incident took place “a year or &@o,” but could nosay for surelfl. § 24]. In light of
these allegations, Welch infoed plaintiff that TDCS wold retain custody and the
minor would “not be going home with [plaintiff that] afternooid.[{] 26, 27].

At some point after the fegoing exchange TDCS brougitaintiff's son into the
meeting, at which point the minor commeceied a desire to stay with Whitney
Teffeteller—plaintiff's ex-wife and miber of the minor's step-sistetd] 7Y 28-31].
Both plaintiff and the minor’s biological math objected, noting that Teffeteller was “of
no biological relation to [their son]nd rarely ever laid eyes on [him]id. § 32]. Both
Welch and Pelizzari were ggent for the objectiorid. § 33]. Plainfif claims the group

discussed Mary Pat Gettlefinger—the motheth& minor's best friend—as a potential



recipient of protective custodyd] 1 38-40]. While plaintiff acknowledges that he
signed an “Immediate Protectidwgreement (“IPA”) [Doc. 14-1f and thereby consented
to TDCS’s placement of thainor “with [a] family memler” for a “calm down period”
[Doc. 2 1 35], he appears to argue thatrgene “agreed” Gettlefinger, not Teffeteller,
would assume custody of the minor as a result of that docuidefif[[39-40].

A protective custody hearing was held fodowing day, March 7, 2014, at the
Loudon County Juvenile Courtd[ 19 35-36]. At that hearing, Welch and Pelizzari
submitted a petition witlllegations of depelency and neglectd. § 37]. The petition
identified Teffeteller as the propezaipient of “temporary custody’ld. § 35]. Forrester
testified that the placement was due in pathfact that the mor had informed TDCS
that he would “run-away” if he wergnade to go withanyone” elselfl. § 37]. Based on
the petition, recommendation of TDCS, andnclusion that dela would pose an

immediate threat to the minor's healthdasafety, the Loudon County Juvenile Court

2 An IPA permits parties to agree to a plaeatof a child without undergoing the drastic
step of removal of the child into state’s custodjese agreements must be entered into between
the Department and the custodm@rent(s) and are often usedplace the child with a relative
rather than a foster homesee, e.g.In re Jaden W.No. E2014-00388-COA-R3-PT, 2014 WL
7366683, at *1-2 (Tenn. Ct. App. Dec. 26, 201d)e J.C.H, No. W2012-01287-COA-R2-PT,
2012 WL 6466631, at *1-2 (Tenn. Ct. App. Dec. 14, 2012).

While matters outside the pleadings are gahenot considered when ruling on a Rule
12(b)(1) or 12(b)(6) motion, the Court is permittedconsider certain penent documents as
“part of the pleadings™ when the documents artaeed to the motion to dismiss, referred to in
the plaintiff's complaint, and central to claimVeiner v. Klais and Co., Inc108 F.3d 86, 89
(6th Cir. 1997) (quotingy/enture Assoc. Corp. v. Zenith Data Sys. CAB7 F.2d 429, 431 (7th
Cir. 1993)). “Otherwise, a plaintiff with a legally deficieciaim could survive a motion to
dismiss simply by failing to attach a dispositive document upon which it reliétl.” Here,
plaintiff references the IPA in hiSomplaint [Doc. 2 { 34; Doc. 14-1].
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granted temporary protectivestady to Teffeteller until a fucustody hearing could be
held several days later on kéa 11, 2014 [Doc. 14-2].

During the three or so months betwdlea custody hearing and Welch’s departure
from her position with TDCSplaintiff suggests that Welch committed numerous errors,
including: failure to recor@n address where Teffetellerdathe minor could be reached,
failure to perform monthly TDCS in-homeisits, and failure to arrange visitation
between plaintiff and his son [Doc. 2 {{ 46—-49,%H. As a result of the alleged events
and the proximity of those events to the umdiyndeath of his thirteen-year-old daughter
on February 27, 2014ld. 1Y 1-3, 42, 43], plaintiff eims to have suffered severe
depression and Post Traumédicess Disorder (PTSDId[ 1 49].

Plaintiff filed the current § 1983 actimn March 9, 2015, claiming actions of the
named defendants throughout the foregormurse of events violated his equal
protection, substantive duprocess, and procedural dysocess rights under the
Fourteenth Amendmentd].®> He seeks compertsay damages for thalleged injuries
in the amount of $00,000 and $100D,000 in punitive damagekl[]. Defendants move
to dismiss the complaint for lack of subjeoatter jurisdiction as taertain defendants

and failure to state a claim as to others [Doc. 14].

% Plaintiff describes his action as one undetl®3 for violation of . . . due process and
equal protection under the law secured by théddnStates Constitution or by federal law and
guaranteed by the First, Fourth, Fifth, and Feemth Amendments” [Doc. 2]. Plaintiff fails,
however, to mention the First, Fourth, offtffiAmendments beyond that point. These are
precisely the type of “[tlhradbare recitals of elements” sufficient to plead a claim under
Ashcroft v. Igbal 556 U.S. 662, 678 (2009). As such, treuf interprets plautiff's action as
one for due process and equal protection viatatio the Fourteenth Amendment context alone.
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II.  ANALYSIS

A.  Lack of Subject Matter Jurisdiction®

Defendants argue that plaintiff's clairagainst TDCS and its employees—Welch,
Bledsoe, Forrester, Diamond, and Pelizzan their official capacities should be
dismissed for want of subject matter juriddio [Doc. 14 p. 1; Do. 15 pp. 4—6]. Noting
plaintiff is a citizen of the United States\d TDCS is an arm of a constituent state,
defendants argue that the Eleventh Amendmegcludes this Court from entertaining an
action by the former againgite latter for money damagg@3oc. 15 pp. 4-5 (explaining
Eleventh Amendment issues dparisdictional” and Tenneg®’s immunity extends to its
“agents and . . . instrumentalities”)]. They gotorargue that plaintiff's official capacity
claims are similarly barred bad on the fact that offai capacity claims against
employees of a state are in essence actions against the statilitself |

1. Standard

Federal courts are courts of limitedrigdiction, possessing “only that power
authorized by Constition and statute.”"Kokkonen v. Guardian Life Ins. Co. of Abl1l
U.S. 375, 377 (1994) (citations omitted). efdfore, subject matter jurisdiction is a

threshold issue, which the Counust consider prior to relaimg the merits of a case.

* The Sixth Circuit recently made clearaththe Eleventh Amendment operates as a
jurisdictional bar. 8e Russell v. Lundergan-Grimes84 F.3d 1037, 1046 (6th Cir. 2015)
(“[W]e hold that rather than an affirmative defense, the Eleventh Amendment is a true
jurisdictional bar that courtsan—but are not required to—raise sua sponte at any stage in
litigation, and, once raised as a jurisdictionaledef must be decided before the merits.”). As
such, defendants properly iderdd Rule 12(b)(1) as the vehicle for mounting an Eleventh
Amendment challenge to the plaintiff's TDCS and official capacity claifee Lee v. Knox Cty.
Sheriff's Office No. 3:05-cv-571, 2006 WL 1075204k, *2 (E.D. Tenn. Apr. 21, 2006).
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Steel Co. v. Citizens for a Better EnB23 U.S. 83, 94-95 (1998¢e alsd-ed. R. Civ.

P. 12(h)(3) (stating “[i]f the court determin@s any time that it lacks subject-matter
jurisdiction, the court must siiniss the action”). Unlike a motido dismiss on the merits
under Rule 12(b)(6), “where subject matter jurisdiction is challenged under Rule
12(b)(1) . . . the plaintiff has the burden mfving jurisdiction in order to survive the
motion.” RMI Titanium Co. v. Watinghouse Elec. Corp78 F.3d 11251134 (6th Cir.
1996) (quotingRogers v. Stratton Indus., In@98 F.2d 913, 915 {6 Cir. 1986) (internal
guotation marks omitted)).

“Motions to dismiss for lack of subjeenatter jurisdiction fi into two general
categories: facial attacks and factual attackSée United States v. Ritchi F.3d 592,
598 (6th Cir. 1994). “A faciahttack is a challenge todtsufficiency of the pleading
itself.” Id. In considering whether jurisdictidmas been established on the face of the
pleading, “the court must take the madérallegations of the petition as true and
construed in the light most fa\aisle to the nonmoving party.1d. (quoting Scheuer v.
Rhodes 416 U.S. 232, 235-37 (1974)). “A faat attack, on the other hand, is not a
challenge to the sufficiency of the pleadm@llegations, but a challenge to the factual
existence of the subject matter jurisdictiond. In considering wather jurisdiction has
been proved as a matter otffa“a trial court has wide dcretion to allow affidavits,
documents, and even a limited evidentianarivgg to resolve disputed jurisdictional
facts.” Ohio Nat'l Life Ins.Co. v. United State922 F.2d 320, 32%th Cir. 1990)

(citations omitted). “[N]o prasmptive truthfulness applies the factual allegations, and



the court is free to weigh the evidence and satis@lf as to the exisnce of tis power to
hear the case.Ritchie 15 F.3d at 598 (citation omitted).

Because an Eleventh An@ment argument constitutes a facial attack, factual
allegations contained the complaint aréitead to a presumption of correctnesisee v.
Knox Cty. Sheriff's OfficeNo. 3:05-cv-571, @06 WL 1075204, at2 (E.D. Tenn. Apr.
21, 2005) (citingJttilla v. City of Memphis40 F. Supp. 2d 968,70 (W.D. Tenn. 1999)).

2. Eleventh Amendment Immunity

The Eleventh Amendment prowd that “[t]he Judicigbower of the United States
shall not be construed to ertéto any suit in law or eqyi, commenced or prosecuted
against one of the United Stat®s Citizens of another Staiay, by Citizens or Subjects of
any Foreign State.” U.S. Const. amedid. Sovereign immunity, which is neither
derived from nor limited by the terms of the Eleventh Amendnmfdden v. Maing527
U.S. 706, 713 (1999), prevertsurts from entertaining aotis brought against the State
by its own citizens withduconsent of the statelans v. Louisianal34 U.S. 1, 15 (1890).
In other words, “an unconsenting State is um@ from suits brought in federal courts by
her own citizens as well as lojtizens of another State.Edelman v. Jordgr415 U.S.
651, 663 (1974).

The foregoing protections #nd beyond the state itself ‘twertain actions against
state agents and state instrumentalitidRégents of Univ. of Cal. v. D819 U.S. 425,
429 (1997);see also Gean v. Hattaway30 F.3d 758, 766 (61@Gir. 2003) (finding that

the “Tennessee Department of Children’s Serviceqdis] ‘the Stag™ for purposes of



sovereign immunity). As a state agen@pCS is shielded from suit by Eleventh
Amendment immunity. See Standridge v. Dapof Children’s Servs.No. 3:08-cv-133,
2009 WL 348782, at *5 (E.DTenn. Feb. 10, 2009). Fhdr, official-capacity suits
against government employees are treasdsuits against the government employer
itself. Monell v. New York City Dept. of Soc. Serd26 U.S. 658, 69 n. 55 (1978);
Matthews v. Jones35 F.3d 1046, 1049 (6th Cir. 199Because the official-capacity
claims against Welch, Bledsoe, ForrestBiamond, and Pelizzari—all employees of
TDCS—are in essence suits against TDIS8lf—an “arm of the state” entitled to
Eleventh Amendment immitg—they too are barreee, e.gRegents of Univ. of Cal.
519 U.S. at 429 ("When [an] action is in essence one for the recovery of money from the
state, the state is the real, substantialypartinterest and is entitled to invoke its
sovereign immunity from suit en though individual official are nominal defendants.”).
While several exceptions tleventh Amendment immugiexist—consent to the
suit, League of Women Voters of Ohio v. Brunret8 F.3d 463, 474 (6th Cir. 2008),
congressional abrogation of the state’s imityum legislation pursuant to its powers
under the Fourteenth AmendmeBgarton v. Summey293 F.3d 944, 948 (6th Cir. 2002),
and suits for purglinjunctive relief,Brunner, 548 F.3d at 474 (citingx parte Young
209 U.S. 123, 155-56 (1908)-eime apply in the current case. The Tennessee General
Assembly has not waived the State’s immiyito suit under § 1983, Tenn. Code Ann. §
20-12-102, the Supreme Court has made clexir§983 does natbrogated the state’s

Eleventh Amendment immunityQuern v. Jordan440 U.S. 332, 341 (1979), and the



complaint seeks exclusively metary relief [Doc. 2]. Acaalingly, plaintiff's claims
against TDCS and Welch, Bledsoe, Fornesiiamond, and Pelizzari in their official
capacities will be dismisséd.

B. Failureto Statea Claim

In addition to the foregoing TDCS andfioial capacity chaims, the complaint
names Welch, Bledsoe, Forrester, Diamond, Relizzari in their individual capacities.
Defendants request Rule 12(b)(6) dismissaeldaon absolute imumity, absence of a
cognizable constitutional injunand qualified immunity [Dacl4; Doc. 15p. 6-12].

1. Standard

Federal Rule of Civil Procedure $(2) sets out a liberal standardanié v. City of
Salem 378 F.3d 566, 576 n.1 (6@ir. 2004), requiring only “a short and plain statement
of the claim showing that thegader is entitled to relief,” inrder to ‘give the [opposing
party] fair notice of what the . . . claire and the groundspoen which it rests,”Bell Atl.

Corp. v. Twombly550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson355 U.S. 41, 47

> The Court notes that Plaintiff's TDCS andficial-capacity claims are alternatively
subject to dismissal pursuant Rule 12(b)(6) duthéofact that neither TDCS nor its employees
in their official capacity are “persongfognizable by 8§ 1983. Section 1983 provides that
“[e]very personwho, under color of any statute, ordinance, regulation, custom, or usage, of any
State . . . subjects or causes to be subjected, any citizens of the United States or other person
within the jurisdiction thereof to the deprivatiohany rights, privileggsor immunities secured
by the Constitution or laws, shall be liable to thety@jured in an action at law.” 42 U.S.C. §
1983 (emphasis added). Neither states nor th&tiumentalities constitutgpersons” within the
meaning of the foregoing provisiorsee Will v. Mich. D&t of State Police491 U.S. 58, 65—-66
(1989) (explaining that sovagsm immunity precludes non-consemi states from constituting
suitable “persons” under § 1983ptandridge 2009 WL 348782, at *5 (concluding TDCS, as an
arm of the State, is precludean falling within the definition ofpersons” subject to suit under
§ 1983);see also Howlett ex rel. Howlett v. Ro486 U.S. 356, 356 (1990) (noting no entity
with Eleventh Amendment Immunity &"“person” for purposes of § 1983).
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(1957)). Detailed factual allegations are najuiead, but a party’sdbligation to provide
the ‘grounds’ of his ‘entitle[ment] to relief’ qriires more than labels and conclusions.”
Twombly 550 U.S. at 555. “[A] formulaic rectian of the elements of a cause of action

1113

will not do,” neither will “naked ass#on[s] devoid of ‘further factual

enhancement[,]"”” nor “an unadorned, thdedwant-unlawfully-harmed-me accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotimgvombly 550 U.S. at 555, 557).

Unlike Rule 12(b)(1), motions to dismipsirsuant to Rule 1B§(6) are uniformly
directed at the complaint itseliVhen faced witlsuch a motion, courts must construe the
complaint in the light mst favorable to the plaintiff, accegll factual allegations as true,
draw all reasonable inferences in favor tbe plaintiff, and dermine whether the
complaint contains “enough facts to state a claim to relief that is plausible on its face.”
Twombly 550 U.S. at 570Directv, Inc. v. Treesh487 F.3d 471, 476 (6th Cir. 2007)
(citation omitted). “A claim has facial plaibility when the plaitiff pleads factual
content that allows the coud draw the reasonable inference that the defendant is liable
for the misconduct alleged.fgbal, 556 U.S. at 678. “Determining whether a complaint
states a plausible claim forlies will [ultimately] . . . bea context-specific task that
requires th[is Court] to draw on itsdicial experience and common senskl”’at 679.

Pro selitigants “are held to less stringentgplding] standards than . . . lawyers in
the sense that pro secomplaint will be liberally cortsued in determining whether it

fails to state a claim upon wihicelief could be granted.Jourdan v. Jabed51 F.2d 108,

110 (6th Cir. 1991) (citindestelle v. Gamble429 U.S. 97, 106 (1976))es also Haines
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v. Kerner 404 U.S. 519, 520 (19).2 Yet, this Court's “lenient treatment generally
accorded t@ro selitigants has limits.” Pilgrim v. Littlefield 92 F.3d 413, 416 (6th Cir.
1996). “Neither [this] Court nor other courts. have been willing to abrogate basic
pleading essentials jpro sesuits.” Wells v. Brown891 F.2d 591, 5946th Cir. 1989).
For instance, federal pleading standards do not peruitse litigants to proceed on
pleadings that are not readily comprehensib&. Becker v. Ohio State Legal Servs.
Ass'n, 19 F. App'x 321322 (6th Cir. P01) (upholding a dismissal ofpsio secomplaint
containing “vague and conclusory allegas unsupported by material facts.”).

In order to state a claim under 8§ 1983plaintiff must establish that he was
deprived of a federal right by a pers acting under color of state lawBlack v.
Barberton Citizens Hospl134 F.3d 1265, 1267 (6th Cir. 1998)Brien v. City of Grand
Rapids 23 F.3d 990, 995 (6th Cir. 1994/usso v. City of Cincinnatb53 F.2d 1036,
1042 (6th Cir. 1992)see also Braley v. City of Pontja@06 F.2d 220, 223 (6th Cir.
1990) (“Section 1983 does nitgelf create any constitutionabhts; it creates a right of
action for the vindication of constitotal guarantees found elsewhere.”).

2. Fourteenth Amendment Equal-Protection Claims

The Fourteenth Amendment prohibiésch state from “deny[ing] any person
within its jurisdiction the equaprotection of the laws,” whit is essentially a direction
that all similarly situated indgiduals should be treated alikd).S. Const. amend. XIV;
City of Cleburne v. @burne Living Ctr., InG.473 U.S. 432, 439 (1985). One effect of

the clause is to prevent government drmmation “burden[ing]a fundamental right,
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target[ing] a suspect class, iatentionally treat[ing] one diff@ntly than others similarly
situated without a rational basis for the differenceRondigo, L.L.C. v. Twp. of
Richmond 641 F.3d 673, 68B2 (6th Cir. 2011).

Because conclusory allegatis of unconstitutional conduate insufficient to state
an equal-protection claim, a viable comptamust include a “factual basis for [the]
claim[].” Chapman v. City of DetrqiB08 F.2d 459, 465 (6th Cir. 1986) (citiR{ace v.
Shepherd446 F.2d 1239 (6th Cirar1)). Absent from the cortgnt is any allegation of
membership in a suspect dasr treatment differing from & afforded to similarly
situated individuals. As such, the complammts to articulate a violation of the Equal
Protection ClauseSee Trotter v. DeWeerllo. 1:12-CV-575, 201RVL 4794628, at *3
(W.D. Mich. Oct. 9, 2012) ("Plaintiff does natlege that he was treated differently from
others who were similarly-situated. Accardly, she fails to state an equal protection
claim.”). Plaintiff's Fourteenth Amendmeatjual-protection claimwill be dismissed.

3. Fourteenth Amendment Due Process Claims
a. Diamond and Pelizzari

Plaintiff alleges that Pelizzari “introdudehimself as legal counsel for [TDCS],”
[Doc. 2 § 22], was “present and seateéd the [March 6, 2014, meeting]
and . . . overhear[d]” plaintiff object to coslial placement witfTeffeteller by informing
everyone present Teffeteller svplaintiff's ex-wife of twentythree years and of no blood
relation to the minorlfl. 11 32, 33]. Despite this knovdge, Pelizzari listed Teffeteller

as an “extended family member” in tliependency petition fite with the Loudon
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County Juvenile Courtd. 11 35, 51, 55]. The only alletian against Diamond is that he
authored a TDCS press release in Octobe&20df3 noting changes in Sixth Circuit case
law precluding “caseworkers [from] remov[ing] a chifdbm [the custodial] home
[without] a full . . . court hearing”lfl. (acknowledging that Diamond went on to note that
an exception existed where “exigent cir@tamces” required immediate removal)].

The individual capacity claims again®elizzari and Diamond lack factual
allegations sufficient to establish that erthdefendant “deprived” plaintiff of the
identified constitutional entitlienme—familial integrity and custodial authority over his
son. To the extent that Welch's retriewdlthe minor from LenoirCity High School
constituted a cognizable gievation of custodiatontrol, neither Pelizzari’'s presence at
the emergency meeting nor Diamond’s four-nheold press release provide a basis for
imputing those individuals with legaésponsibility for Welch’s conductSee e.g., Petty
v. Cty. of Franklin, Ohip478 F.3d 341, 349 (6th Cir. QD) (rejecting individual capacity
claim in the absence of amyidence that the defendant was involved in constitutional
deprivation);Warren v. Shelby Cty191 F. Supp. 2d 980, 983 (6th Cir. 2001) (dismissing
claim pursuant to Rule 12(b)(@here the plaintiff failed tplead facts indicating direct
involvement of defendant in aied constitutional deprivation).

Further, the Loudon CotymJuvenile Court is the only entity, as the final decision-
maker and via its March 7, 20p4otective order, that operatemldeprive Plaintiff of his
custodial control.Barber v. Miller, 809 F.3d 840, &!(6th Cir. 2015)see also Pittman

v. Cty. Dep’t of Children & Family Sery$40 F.3d 716, 729 (6th Cir. 2011) (dismissing

13



claim against social worker because “to the extent fhatirt order operated] a
deprivation of [the parent’s] fundamental righbt family integrity, that deprivation was
perpetrated by the juvenile court, not by jabevorker]”). “Becaus the juvenile court
has the ultimate decision-making power widispect to placement and custody, it alone
could deprive [plaintiff] ofhis fundamental right.”Pittman 640 F.3d at 72%ee also
Kolley v. Adult Protective Serys7/25 F.3d 581, 586 (6tlir. 2013) (rejecting claim
because “[d]espite the alledjanisrepresentations, the wrdb was the final decision-
maker”).

In addition, the suggestiothat Pelizzari mischaracteed Teffeteller's familial
connection in the dependency and neglect petition fails te atatable claim for relief
because Pelizzari is entitled tbsolute immunity for anduct associated with the
petition’s preparation. In the sbnce of a total lack of judliction, a judge is entitled to
absolute immunity forlaactions taken in his or her judicial capacitylireless v. Waco
502 U.S. 9, 11 (199X(per curiam). A similar immunityprotects non-judicial officers—
prosecutors, for example—performing “quasiicial” duties from being held liable for
tasks integral or intertwinedith the judicial processJoseph v. Patterseir95 F.2d 549,
560 (6th Cir. 1986). Social service employaes protected for conduct associated with
the initiation of neglect mceedings in state couwh behalf of a child.See Kurzawa v.
Mueller, 732 F.2d 1456, 1458 (6th Cir. 198f&kasoning that state employees and
officials who are responsible for the initiatiof petitions in state courts “to protect the

health and well-being of the children . . . miostable to perform the. . task . . . without
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the worry of intimidation antiarassment from dissatisfied parents”). “[Clourts will bar §
1983 suits arising out of even unquestionably illegal and improper conduct by the
prosecutor so long as the general naturéhefaction in question is part of the normal
duties of a prosecutor.Cady v. Arenac Cty574 F.3d 334, 34(Bth Cir. 2009)see also
Pepper v. Alexander599 F. Supp. 523, 526 (D.N.M984) (finding social workers
absolutely immune from dama liability under for theirdecision to file petition for
termination of parental rightsnd participation in proceeding). Accordingly, the
individual capacity claims againstédnond and Pelizzariilvbe dismissed.
b. Welch, Bledsoe, and Forrester

Plaintiff's only allegationsconcerning Bledsoe and Forrester are that both
individuals attended the emergency meeting thiatl Forrester testdéd at the protective
custody hearing that TDCS’s selection Béffeteller as the recipient of temporary
custody was based on the minor’'s threat‘nim-away” if placed with anyone else.
Neither allegation identifies the deprivatiof a right cognizable under § 198See, e.g.
Flagg Bros., Inc. v. Brookel36 U.S. 149, 155-56 (1978)fmg whether a right secured
by the Constitution and the laws$ the United States hasdiedeprived amh whether the
named defendants were responsible for theprivation are separate questions).
Forrester's testimony in support of the ipeh is alternatively potected by absolute
immunity. See, e.g.Salyer v. Patrick874 F.2d 374, 377—7gth Cir. 1989) (finding
social workers “bringing the child before thesgnile court” and “testifying on behalf of

the child’s interest” fell withirthe scope of conduct covered by absolute “quasi-judicial”
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immunity). Accordingly, the individual capay claims against Bledsoe and Forrester
will be dismissed.

The factual assertions concerning Welch are more extensive. Plaintiff alleges
Welch personally retrieved the minor fromroér City High School before obtaining
parental consent or court-ordered authoritgdcso, assisted in pragation of the neglect
petition, and abandoned her dutsssa caseworker by failirntg record the address where
she left the minor, arrange parental visgatior conduct periodic elcks on the minor’s
well-being. Defendants respbrby arguing that each of the foregoing allegations are
subject to Rule 12(b)(6) dismissal based either Welch's ditlement to absolute
immunity [Doc. 14 p. 2; Doc. 15 pp.—8], the existence oéxigent circumstances
justifying removal without custodial hearirj@oc. 14 p. 2; Doc. 15 pp. 9-11], or, in
alternative, Welch’s entitlement to qualifiedmunity [Doc. 14 p. 2Doc. 15 pp. 11-12].

Welch, similar to Forrester and Pelizzais entitled to absolute immunity for
actions taken in support of the depermerand neglect petition. As such, her
contribution to drafting thepetition cannot serve as adma for imposing liability.
Absolute immunity, however, does not prazid basis for dismissing the remainder of
plaintiff's claims against Welch becausee tHoctrine only covers conduct taken in her
capacity “as a legal advocate[]—initiating coactions [and] testifyig under oath—[and
does] not” extend to “administrative, viestigative, or other functions.”Kovacic v.
Cuyahoga Cty. Dep’t d@hildren & Family Servs.724 F.3d 687, 68(6th Cir. 2013)see

also Millspaugh v. CtyDep’'t of Public Welfare937 F.2d 11721176 (7th Cir. 1991)
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(“Sallying forth to collect thechild is no different from seiag evidence on the authority
of a warrant, which again is coveried qualified immunity only.”).

Welch’'s post-deprivation conduct—altlbomment of her duties as a TDCS
caseworker by failing to record the addressighshe left the minor, arrange parental
visitation, or conduct periodic checks on thmor’'s well-being—is likewise incapable of
supporting a viable claim. Failure to redorleffeteller's address or perform periodic
checks after Teffeteller received temporary cdigtis at most negligent conduct and thus
cannot serve as the basis fopwsing liability under § 1983See, e.gIngrao v. Cty. of
Albany, No. 1:01-cv-730, 2007 WIL1232225, at *18-19 (.N.Y. Apr. 26, 2007)
(“While a fact finder might conclude thdlynn was negligent in carrying out her
caseworker duties, negligenceinsufficient to support a [81983 claim.”). Further, the
absence of an allegationaththe Loudon County Juvigm Court awarded plaintiff
visitation rights precludes failure to arrantyee same from rising to the level of a
cognizable constitubnal deprivation. See, e.g.Scarso v. Cuyahoga Cty. Dep’'t of
Human Servs. 747 F. Supp. 381, 384-85 (N.D. Ohio 1989) (rejecting claim based on
denial of “physical possession” where the ctai lacked any allegation that the parent
was entitled to legal custody oghis of visitation at the time).

By contrast, the alleged interference wplaintiff's custodial authority implicates
both procedural and substive due procesdoe v. Staples7/06 F.2d 985, 988 (6th Cir.
1983) (explaining that intenfence with custodial authority infringes on a parent’'s

interest in familial integrity, a fundamental rightge also Kottmyer v. Maa436 F.3d

17



684, 691 (6th Cir. 2006) [T]he constitution guaranteeshat parents will not be

separated from their children withodue process of law.” (quotinglabe v. San
Bernardino Cty,. 237 F.3d 1101, 1107 (9th Cir. @D)). The procedural component
usually requires that the gowvenent provide a parent with 6tice prior to the removal of
[his or her] child [and] a full opportunity.. to present witnesses and evidence [in
opposition to that removal]."Kovacic 724 F.3d at 700. Hower, an exception exists
where exigent circumstances—the threatnofinent or ongoing pfsical abuse in the
home—require swifter government actiofd. at 695 (quotingJnited States v. Rohrig
98 F.3d 1506, 1517 (6th Cid996)). The strictures gbrocedural dueprocess are
satisfied in the latter category of casesabfprding parents a prompt post-deprivation
custody hearingSee Staples06 F.2d at 990 (allowing f@ post-deprivation hearing in
the face of exigent circumstances).

The Fourteenth Amendmeat'substantive component prohibits any government
interference with the fidamental right to familial integy in a manner that “shocks-the-
conscience,” irrespective of the suf@ocy of the procedure affordedSee Cty. of
Sacramento v. Lewib23 U.S. 833, 845-46 (1998 xplaining that the “shocks-the-
conscience” test governs all substantive druecess claims based on executive action);
Ferguson v. Van Hornes:09-cv-2055, 201WL 251116, at *6 (ND. Ohio Jan. 26,
2011) (“When, as in the prederase, a plaintiftomplains of abusive executive action,
this ‘conscience shocking’ test determinesbility, rather thanthe traditional strict

scrutiny standard used to measuredbiestitutionality of legislative acts.”).
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Welch’s conduct does not constitute thadkiof “consciousshocking” behavior
required to support a substae due process violation.See, e.g. Tenenbaum v.
Williams 193 F.3d 581, 599 (2nd 1C1999) (holding renoval of child for several hours
without any judicial proceedings did not congdsta violation of parent’s substantive due
process rights)j.B. v. Washington Ctyl27 F.3d 919, 927-28(th Cir. 1997) (rejecting
substantive due process claim in absencallefjation that offi@als were motivated by
purpose apart from investigatianto the child’s safety)7.C. v. Mattingly No. 70-cv-
1790, 2010 WL 3824119, atl® (E.D.N.Y. Sept. 23, 201holding four-day removal
did not rise to the level of a substantive due process violatloere undertaken for
purpose of keeping child safe until couanéirmation of removal). Absent conscious
shocking conduct, the remaining substantive gheeess claim fails as a matter of law.

As support for their argument that tle®emplaint fails to state a cognizable
violation of procedural due pcess, defendants rely primarily on the fact that the minor
informed TDCS that his fathevas “bi-polar, . . . violent, . . . not taking his medication”
and “had thrown [theninor] across the room and pundHéhe minor] in the stomach” a
year earlier [Doc. 14 p. 2; Dot5 pp. 9-11]. Theglso point to the minor’s threat to run
away from home if made to stayitivanyone other than Teffetelldd[]. Application of
the doctrine of qualified immunity makes unnecessary for the Court to determine

whether or not these facts constitute exigcircumstances as a matter of law.
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Once a defendant invokes qualified imntynthe plaintiff bears the burden of
showing that (1) the defendant’s acts viethia constitutional right and (2) the right at
iIssue was clearly established at the tohéhe defendant’s alleged misconduaker v.
Goodrich 649 F.3d 428, 43@th Cir. 2011) (citingPearson v. Callahanb55 U.S. 223,
232 (2009). Reviewing courts are free“éxercise their sound discretion in deciding
which of the two prongs of the qualified inumty analysis should baddressed first in
light of the circumstances in a particular cageearson 555 U.S. at 236. Because the
Court concludes plaintiff's ght was not clearly establistheit declines to address
whether the same amounted to alation of procedural due process.

“For a right to be clearly establishedgtbontours of the right must be sufficiently
clear that a reasonable official would undansl that what he isloing violates that
right.”” Leonard v. Robinsgrd77 F.3d 347, 355 {6 Cir. 2007) (quotingGreene v.
Barber, 310 F.3d 889, 89@th Cir. 2002)). The determination must be made “in light of
the specific context of the case, rag a broad general suppositiohyons v. City of
Xenig 417 F.3d 565, 571 (6th Cir. 2005) (quotiSgucier v. Katz533 U.S. 194, 201
(2001)), and requires the Court look first te tthecisions of the Supreme Court, then to

decisions from the circuit iwhich it sits, and finally talecisions from other circuits.

® The current case is an appropriate onefdy addressing the clearly established prong
for two reasons. First, because the question of qualified immunity arises at the pleading stage,
“the parties have provided very few facts define and limit any anstitutional holding.”
Pearson 555 U.S. at 238-39 (quotifRpbinette v. Joned76 F.3d 585, 592 n.8 (8th Cir. 2007)).
Second, plaintiff's failure to respond to tidotion to Dismiss means that the constitutional
guestion lacks clarity and detgipsing a risk that the Court migtecide the issue incorrectly.
Id. at 239. The Court therefore confines mgjuiry to the clearly éablished prong of the
qualified immunity analysis.
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The Court finds that the constitutional ihgations of retrieving the minor from
school without first olaining plaintiff’'s consent were ngb clearly established in March
of 2014 that a reasonable official in Welshgosition would have undsgood that his or
her conduct would violate the parent’s righthotice and a prdeprivation hearing.

The case closest to proviadi Welch with notice of # constitutional implications
of her conduct is the g&h Circuit’s decision irKovacic v. Cuyahog&ounty Department
of Children & Family Services 742 F.3d at 692-93. The case involved a mother’s §
1983 claim against several social workknstheir unconsentednd warrantless removal
of her children from the family homdd. The mother alleged that the conduct violated
her Fourteenth Amendment rights to @daral and substantive due proce$d. The
Court rejected the defendants’ argumentawvor of qualified immunity for two reasons:
the Sixth Circuit made clear long befaifee conduct that—absent an emergency—the
Fourteenth Amendment required notice drehring before removing a child; and no
reasonable social worker could have doded that a single weeks-old physical
confrontation and unspecifiedscalating behavior justified removal of the daughters
without first affording the parentitih notice and a custodial hearind. at 699.

Kovacicis distinguishable from the current eaasnd thus fails to provide a basis
for imputing Welch with notice of the constitbnal implications of her conduct for two
reasons. FirstKovacic “concerned warrantless entry Isocial workers into the
[plaintiff's] home, a feature that triggersl ahanner of heightenedrivacy concerns.”

Miller, 809 F.3d at 84%distinguishingKovacicin the process ofancluding Fourth and
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Fourteenth Amendment implicahs of social workers intelewing the plaintiff's child
at school were not clearly established). Becmo reasonable official presented with the
facts of the current case—reports of a bi-péddiner no longer taking his medication and
exhibiting violent behavior, wer the increased emotional strain of having lost his
thirteen-year-old daughter two weeks earéad known to have previously used violent
force against the reporting minor—would hakm@own that retrievig that minor from
school before obtaining parental consentaurt-ordered authorization would violate the
parent’s right to procedural due proceSee, e.gBartell v. Lohiser 215 F.3d 550, 558
(6th Cir. 2000) (gramg qualified immunity where reasonable person faced with same
facts—prior involvement in abusive relatitmss, allegations of child abuse, suicide
attempt, and ongoing emotidriastability—would not havé&nown that obtaining court-
ordered termination of custodial rights watht pre-termination hearing or notice would
result in a violation of pradural due process). Because the doctrine of qualified
immunity shields Welch frong 1983 liability, plaintiff's remaining proedural due
process claim will be dismissed.

C. Failureto Respond in Opposition to Dismissal

As an alternative basis for dismissing ptéf’'s complaint, tle Court notes that it
may properly dismiss a casea fwant of prosecutionSee, e.g.Custom v. Detroit Edison
Co, 789 F.2d 377, 379 (6th Cir. 1986); Feadl. Civ. P. 41(b). It is similarly well
established that a plaintiff's failure tospond or otherwise opp®s® motion to dismiss

operates as both a waiver opposition to and an indepggent basis for granting the
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unopposed motionSee, e.g.Notredan, LLC v. Old Rejplic Exch. Failitator Co., 531
F. App’x 567, 569 (6th Cir. 2013%ee alsd&.D. Tenn. L.R. 7.2 (“Hare to respond to a
motion may be deemed a waiver ofyapposition to the relief sought”).

More than three months V& passed since defendantsed the instant Motion to
Dismiss on January 6, 2016 [Doc. 14]. Piffirnas yet to respondnd, by way of such
failure, is found to havevaived opposition to disresal of the complaintEllison v. Knox
Cty., No. 3:15-cv-126, 2016 WR04472, at *1334 (E.D. Tenn. Ja 15, 2016)EImore
v. Evans449 F. Supp. 2, 3 (E.D. Tenn. 1976). aAmesult, the actiowill be dismissed.
1. Conclusion

For these reasons, the Motitlm Dismiss [Doc. 14] will beSRANTED and this
case will beDISMISSED. The Clerk of Court will b®IRECTED to CLOSE the case.

AN APPROPRIATE ORDER WILL ENTER.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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