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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
KEVIN BOWMAN, TDOC # 476680,
Plaintiff,
V. No.: 3:15%v-287PLR-HBG
PAT HANKINS, Sheriff of Greene
County, Tennessee, and JUDGE
MATTHIS, Greene County Court,

Defendants.

MEMORANDUM & ORDER

Kevin Bowman a state prisoner confined in the Morgaaunty Correctional Complex
(“MCCX"), brings thispro secivil rights complaint for injunctiveand monetary relief ure 42
U.S.C. 8§ 1983. Plaintiff has filed a supplement to the complaint, an amendment to the
complaint, and a motion for issuance of subpoenas which must be considered at the outset.

In the supplemental pleading, Plaintiff allegést the MCCX authorities refuse to
notarize his “3 law suefsic]” and therefore are chargeal¥h “obstruction of justice” [Doc. 5
p.1]. Addressing only the allegations which involve the instant 8§ 1983 case, sinceft@iensy
one before this Court, a prisofeecomplaint which is signed under penalty of perjury, as was
this pleading, is not required to be notarized [Doc. 2 p.6-7].

In the amended complaint, Plaintiff asks the Court to correct the oathe state judicial

officer who is named as a defendant, explaining that his mother, who is one of his two
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conservators,has informed him that the name of the Greene County Court Judge who presided
over his case is not Judge Muas, as Plaintiff initially believedput instead Judgéougger”

[Doc. 6]. Therefore, Judge Mahis is DISMISSED from this lawsuit and the Clerk
DIRECTED to addJudge Migger as a defendant

In Plaintiff’'s motion heseeks issuance of subpoenas. Howawil the Court prforms
the screening mandated by the federal pauper statutes to determine whether ithg stisted a
claim, namesa defendant who is immune, or contains other fatal flaws, Plaintiff’'s motion for
subpoenas is premature. Thus, the motid@E&SIIED [Doc. 7].

The Court turns now to Plaintiff's original filings, which consist ofimafiorma pauperis
application and a complaint [Docs. 2]. Based on the financial data suppliedPlaintiff's
affidavit and inmate trust account statemdmns application to proceed without prepayment of
fees iISGRANTED [Doc. 1] Nevertheless, becauBRintiff is a prisoner, he I8 SSESSED the
filing fee of three hundred and fifty dollars ($35®)cGore v. Wrigglesworthl14 F.3d 601, 607
(6th Cir. 1997)pverruled on other grounds by Jones v. B&O U.S. 199 (2007).

The custodian oPlaintiff's inmate trust account at the MCCX shall submit, as an initial
partial payment, whichever is the greater of: (a) twenty percent (20% aiverage monthly
deposits to Runtiff's inmate trust account; or (b) twenty percent (20%) of the average monthly
balance in his inmate trust account for theraonth period preceding the filing of the complaint.
28 U.S.C. § 1915(b) (1) (A) and (B). Thereatfter, the trust account custodiasuimalt twenty

percent (20%) oPlaintiff's preceding monthly income (or income credited to his trust account

! Plaintiff maintains that he has severe mental iliness, autisnpastdaumaticstress
disorder [Doc. 6 p.1]

2 The Court has corrected Plaintiff's spelling of this judicifiicer Defendant’s last
name



for the preceding month), but only when such monthly income exceeds $10.00, until the full
filing fee of $350.00 has been paid to the Clerk’s €2ffiMcGore,114 F.3d at 607.

Payments should be sent to: Clerk, USDC; 800 Market Street, Suite 130, Knoxville,

Tennessee 37902.To ensure compliance with the feellection procedure, the Clerk is

DIRECTED to mail a copy of this memorandum and ordethi® custodian of inmate accounts
at the MCCX and to Derrick D. Schofieldeiinesse®epartment ofCorrectionCommissioner.
The Clerk is als®IRECTED to furnish a copy of this order to the Court’s financial deputy.
This ader shall be placed iRlaintiff’s institutional file and follow him if he is transferred to
another correctional facility.

In order to state a claim under 42 U.S.C. § 1983jntiff must establish that he was
deprived of a federal right by a person acting under color of state Elack v. Barberton
Citizens Hospitgl134 F.3d 1265, 1267 (6th Cir. 1998)Brien v. City of Grand Rapi¢23 F.3d
990, 995 (6th Cir. 1994Russo v. City of Cincinnatd53 F.2d 1036, 1042 (6th Cir. 19923¢ce
also Braley v. City of Pontia®06 F.2d 220223 (6th Cir. 1990) ("Section 1983 does not itself
create any constitutional rights; it creates a right of action for the withoincof constitutional
guarantees found elsewhere.").

The named Defendants are Pat Hankins, Sheriff of Greene County, Tennessee, and Judge
Dugger In his complaintPlaintiff alleges thasix years ago, when he was 18 years old, he
began to remember the sexual abuse he suffered as amthjifdelingthe nedto obtain justice
and to exact vengeanta that abusend being unable to control himsdietook two boys and
a girl to the same exact area of the woods where his abuse had occurred and attempéstl to mo
and rape thechildren However,Plaintiff could not bring himself to do,itas his “heart &

kindness & not able to penetrate [them] stoped [sic] it from happening” [Doe]. Defendant



Sheriff Pat Hankins, who was then a detective, arrested Plaintiff thedeafter,denied
Plaintiff's repea¢d requests for a lawyer, telling him to “sit down” and giving Plaintiff the
impression that he [Defendant Hankins] was not going to let Plaintiff leaveharttilkedabout
what had happenedPlaintiff explainsthathe only found out this year that Defendant Hankins’
refusal to stop the questioning until Plaintitid obtained counseliolated theright guaranteed

to him by the Fifth Amendment.

Defendant Judg®ugger who presided over Plaintiff’'s criminal case, rejected a mental
health professional’s evaluation of Plaintiff on the basis that her methods froabnce [sic]”

[Id. p.5]. Plaintiff concludes that, by refusing to credit the professional opafitime mental
health provider, BfendantJudge“played doctor’[Id.]. Moreover, Judgd®uggerdedined to
review Plaintiff's past mental health paperwork dating back to thethat®laintiff was 2 years
old. JudgeDuggets conductduring thestate court proceedingaccording to Plaintiff, caused
his hearing to be illegal and rendered the pleadmarglaintiff “was tricked into taking invalid”
[1d.].

For these alleged constitutional violatioR$aintiff seeks to have his charges expunged,
to be tansfered from the state prison to a Level 3 or Level 4 adult mental health group home
system, and tbe awardedwenty million dollarg($20,000,000.00n damage$id. p.6].

The Court must now review the complaint to determine whdtlséates a claim entitling
Plaintiff to relief or is frivolous or malicious or seeks monetary relief from arnt who is
immune from such relief.28 U.S.C. § 1915(e)(2) and § 1915A. If so, this suit must be
dismissed. In performing this task, the Court bears in mind thehatlpro sepleadings filed in
civil rights cases must be liberally construed and held to a less stringerdrdtamah formal

pleadings drafted by lawyers$iaines v. Kerner404 U.S. 519, 520 (1972).



Still, the complaint must be sufficient "to state a claim to relief that is plausible on its
face,"Bell Atlantic Corp. v. Twomb\5650 U.S. 544, 570 (2007), which simply means that the
factual content pled by a plaintiff must permit a court "to draw the reasonabiencegethat the
defendant is liable fothe misconduct alleged."Ashcroft v. Igbal 556 U.S. 662, 678 (2009)
(citing Twombly 550 U.S. at 556). The standard articulated\womblyand Igbal “governs
dismissals for failure state a claim under [88 1915A(b)(1) and 1915(e)(2)BXthause the
relevant statutory language tracks the language in Rule 12(b}d).v. Lappin, 630 F.3d 468,
470-71 (6th Cir. 2010).

The Courthas examing Plaintiff's allegationsunder these guidelinesd now finds that
theallegationscannot proceetlecause, fiothe following reasons, they do not state viable § 1983
claims

In Heck v. Humphrey512 U.S. 477 (1994jhe Supreme Court held that an action for
damages for an alleged constitutional conviction or for “harm caused by actiong whos
unlawfulness would render a state conviction or sentence invalid,” cannot be neainialess
the prisoner “prove[s] that the conviction or sentence has been reversed on dirett appe
expunged by executive order, declared invalid by a state tribunal authorizedkeo sonzh
determination, or called into question by a federal court's issuance of af Wwabeas corpus.”

Id. at 486-87.

Here, Plaintiff has not established that his conviction has been reversed, expunged,
declared invalid, or called into question by the apprtprséate or federal executive or judicial
officers. Were this Court to find that Plaintiff's right to counsel during his interrogation had

been violated, that his guilty plea was invalid, or that his state judicial progsediere



unconstitutiongl that finding would call the validity of his outstanding criminal judgment into
guestion.

Thus, Plaintiff has no constitutional tort suit un@efi983at this time. See Eidson v.
State of Tennessee Dep't of Children's SebA0 F.3d 631, 638 (6th Cir. 2007)T(|he court
held that Heck's cause of action would not even accrue (i.e., an essential elemsntlaim
would not be satisfied) until Heck's conviction were reversed or vacated @t ajgeal or
otherwise.”) (citingHeck 512 U.S. at 4887); Schilling v. White 58 F.3d 1081, 1086 (6th Cir.
1995) (finding that, where claims are barred undeck “no cause of action exists unless a
conviction has been legally eliminated”).

There is another flaw in this lawsuit in that Plaintiff has sued JOdggerfor a large
sum of money. A judicial officer, such as Judgagger enjoys absolute immunity from
lawsuits for monetary damages while performing his judicial functidviseles v. Wacop02
U.S. 9, 910 (1991) (per curiamMann v. Conlin 22 F.3d 100, 103, (6th Cir. 199#€jierson v.
Ray, 386 U.S. 547 (1967) Determining whether to credit or how much credit to give to the
opinion of an expert witness lies within the scope of JUudgggets jurisdictionto sentence
lawbreakers Therefore, Judgd®ugger enjoys judicial immunity from Plaintiff's claims for
damages in this lawsuit.

All claims asserted in this complaint which relate directly to the fact or duration o
Plaintiff's confinement such as his request to have his conviction expunged from hisl racer
not cognizable in a § 1983 action aade DISMISSED without preudice. Preiser v.
Rodriguez 411 U.S. 475, 500 (1973) (finding that a claim attacking the duration of a state

prisoner’'s confinement must be raised in a § 2254 petition).



Because Plaintiff's claims are precludedHbgck the Court will dismiss this case without
prejudice for failure to state a clainscheib v. Grand Rapids Sheriff's De@% F. App'x 276,
277 (6th Cir. 2001) (affirming dismissal bfeckbarred claims for failure to &tie a claim upon
which relief may be granted)This dismissalill count as a strike under 28 U.S.C. § 1915(g).
See Green v. CoNo. 1:08CV-432, 2008 WL 4136145, at *2 (W.D. Mich. Sept. 3, 20G8e
also Pointer v. Wilkinson502 F.3d 369, 373 n.4 (6th Cir. 2007) (citingSions v. Daughtrey
No. 06-131, 2006 U.S. Dist. LEXIS 41252, at =24 (N.D.Ind. Mar. 10, 2006) which held that
dismissals under thideckrule are strikes “because when the complaint was filed it failetht® s
a claim upon which relief could be granted”).

Additionally, the Court has carefully reviewed this case pursuant to 28 U.S.C. §
1915(a)(3) and hereb@ERTIFIES that any appeal from this decision would not be taken in
good faith and would be totally frivolouSeeFed. R.App. P.24(a).

A SEPARATE ORDER WILL ENTER.

ENTER:

Cﬁ/ﬂﬁ wd

ITED STATESDISTR/CT JUDGE



