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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
MARTIN WALTER, ELIZABETH WALTER, )
GARY WICHROWSKI, JAN WICHROWSKI, )
d/b/a B&G PROPERTIES, )
)
Plaintiffs, )
) No. 3:15-CV-535-TAV-DCP
2 )
)
AUTO-OWNERS MUTUAL INSURANCE )
COMPANY, )
)
Defendant. )

MEMORANDUM AND ORDER

This case is before the undersigned purst@m@8 U.S.C. § 636, the Rules of this Court,
and Standing Order 13-02.

Now before the Court are Defendant’s Motions in Limine to Exclude Plaintiffs’ Experts,
Todd Duncan [58], Charles Wif60], Maurice Mallia and Maryrench-Ewers [Doc. 62], and
Greg Lampkin [Doc. 65]. The parties appeared before the Court on May 10, 2018 dobart
hearing. Attorneys Louis A. McElroy, Il, and Archizarpenter appeared on behalf of Plaintiffs.
Attorneys Dean T. Howell and Howard E. Jarvis &ppd on behalf of Defeadt. No testimony from
Plaintiffs’ expert witnesses was presented. Adcgylgl, for the reasons more fully set forth below,
the CourtDENIES the Motions with respect to Todd Duncd@nog. 58], Charles Witt Poc. 60],
and Greg Lampkinoc. 65] andDENIESASMOOT Defendant’s Motion[poc. 62] with respect
to Maurice Mallia and Mary French-Ewers.
. BACKGROUND

This case concerns whether an explosion wedun Plaintiffs’ building on June 1, 2011,

and whether Plaintiffs’ building véadamaged by the alleged expéws [Doc. 40 at § 7, Doc. 46
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at { 7]. Plaintiffs disclosed the following expeto testify at trial about the existence of an
explosion, the structural damagmsised by an explosioand the estimation of costs to repair the
damages caused by the explosion: Greg Lampkampkin”); Todd Duncan (“Duncan”); Charles
Wwitt ("Witt”); Maurice Mallia (“Mallia”); and Mary French-Ewers (“French-Ewers”). [Doc. 24]
(Plaintiffs’ Disclosure of Potential Expert Witnessés)Defendant has challenged all of their
opinions?

The Court will first discuss the allegations in the Complaint and then turn to the expert
witnesses’ testimony.

A. Factual History

Plaintiffs filed their Complaint [Docl-2] on November 6, 2015, and subsequently, on
December 13, 2017, filed a First Amended Compl@nDamages and Breach of Contract [Doc.
40] (“Amended Complaint™§. In their Amended Complaint, Plaintiffs state that they collectively
own a building located on 7620-22 Clinton Highywvin Powell, Tennessee (hereinafter,
“Building”). [Id. at 1 2]. Prior to June 1, 2011, Defendastued an insurance policy to Plaintiffs,
which protected the Building and its contefntsn the perils listed in the policyld] at | 6].

Plaintiffs allege that on June 1, 2011, a &inel explosion occurred the Building, causing
damages thereto and to the contents theréth.af § 7]. Plaintiffs continue that the damage was

the type identified and covered undee policy Defendant issuedld]]. Plaintiffs state that they

! Plaintiffs also disclosed @al Icove, Ph.D., a professionahgineer who works with the
Knox County Fire Investigation Unit. [Doc. 24lt does not appear, however, that Plaintiffs will
call Dr. Icove as a witness in this case.

2 As discussed below, in response to DeBnt’'s Motion to Exclude Mallia and French-
Ewers, Plaintiffs stated #h they no longer intend tely on their testimony.

3 The original Complaint was filed in ti@ircuit Court for KnoxCounty, Tennessee, but
was removed to this Court on December 4, 2015.
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have timely performed all cortdins precedent to recover undbe policy and that they have
made a full demand of their loss to Defendatd. 4t 1 9-10]. Plaintiffs maintain that Defendant
has not paid the full amount owed to them arad efendant has breach#és: contract between
the parties. Ifil. at 11 10-11]. Plaintiffs seek monetatgmages in an amount not to exceed the
policy limits of $549,100.00. 1. at 3]#

Defendant has raised challesgto Plaintiffs’ expert witesses. Specifically, Defendant
challenges the opinion of Lampkin, a fire investigdor the Knox County Fire Investigation Unit
(“KCFIU"), ®> who opines that a “low-order explosionaused by the ignition of Coleman fuel
occurred in Plaintiffs’ Building. Defendantalienges Lampkin’s methodology in arriving at his
opinion and claims that Lampkin ot qualified to testify as tthe cause of the alleged damage
that he discovered in Plaintiffs’ Building.

Next, Defendant challenges the opiniomaihcan, a professional engineer, who opines on
the “structural damages caused by the fire and/or explosion in question at the scene of the loss.”
[Doc. 24]. Defendant argues tHatincan is not qualified to rendan opinion about explosions,
and it challenges Duncan’s methodolagyarriving at his conclusion.

With regard to Witt, a Tennessee licensedegal contractor, Defendant maintains that his
testimony regarding the costs to repair the dasageuld be excluded besa&uhe is not qualified

to offer expert testimony regarding explosiarsd his methodology is uglrable. Defendant

4 The Court observes that Plaintiffs’ Amend&dmplaint states that they seek recovery
from Defendant Charles Woods, avbaused the fire and explosiomthe Building. [Doc. 40 at
19 8, 12]. Charles Woods, however, was dseidl on November 8, 2016, pursuant to Federal
Rule of Civil Procedure 41(b). [Doc. 7].

SKCFIU is a specialized unit ahe Knox County Sheriff’'s Office.
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explains that any admissible foundation for dvsclusions is based on Duncan’s opinion, which
is unreliable.

Finally, Defendant challenges the testimonyailia, a structural engineer, and French-
Ewers, an engineer in training. Defendant aggthat their testimonyoacerning the possibility
that the fire incident causestructural movement should bexcluded for several reasons.
Specifically, Defendant asserts that Mallia aneifeh-Ewer’'s methodology is not reliable and that
they are not qualified to offer their opinions. Rtdfs have advised thedtirt that they will not
be calling Mallia and French-Ewers to testibyt Defendant argues that they should still be
deemed unqualified to testifyy order of the Court.

The Court will now turn tahe testimony of each cliahged expert witness.

B. Testimony of Gregory Lampkin

Lampkin is a fire investigator for ¢h KCFIU, where he has been employed for
approximately twenty-four (24) years. [Doc. 6a¢1]. Lampkin is certiéd through the National
Association of Fire Investigators as a Cerdfieire and Explosion Ingtigator and through the
International Association gkrson Investigators as a @éied Fire Investigator. Ifl. at 12]. His
work entails, among other thingsesponding to fires and condungi investigations into their
origin and cause.ld. at 9]. He explained that during hrgaining, he experienced two low-order
explosions caused by Coleman fudH. pt 68].

In his deposition, Lampkin séfied that he arved on the scene immediately after he
learned about the fire, whiovas not long after the fidepartment arrived.ld. at 13]. At the
scene, he interviewed several people, took phapity, talked to the firefighters, and began
looking at the Building. 1fl.]. Lampkin testified that the firdamage was in the rear portion of

the downstairs but that there was smoke damage throughout the whole BuildihgLgmpkin



stated that he discussed the Building’s fm@eondition with Charles Woods (“Wood<’Plaintiff
Martin Walter, and David Phelps (“Phelps”), the maintenance workeérat[16]. Lampkin was
the lead investigator of this mter until the case was reopenett. pt 21]/

Lampkin testified that in his opinion, a loevder explosion occurred when Coleman fuel
was ignited in the basemeot Plaintiffs’ Building. [ld. at 8]. Lampkin stated that there was
evidence at the sceneathimmediately drew his interest tolow-order explosion but that he
confirmed his thoughts with David Icove, Ph.DK@FIU investigator angirofessional engineer,
(“Dr. Icove”) and Dennis KennameriK&nnamer”), a fire investigatevith the Bureau of Alcohol,
Tobacco, Firearms, and Explosives (“ATF”)d.[at 16-17]. Lampkin tesied that he does not
know the pressure that was genedaby the low-order explosion bihat Dr. Icove took steps to
determine the speed ofetttow-order explosion.Id. at 17].

Lampkin testified that the @iaition of “low-order damagefs explained in the Summary
Expert Report by the Knox County Sheriff's @#is Fire Investigativ&Jnit on the June 1, 2011
Fire and Explosion at 7622 Clinton Highw Knoxville, Knox County, Tennessee (“Summary

Report”)® [Id. at 18]. Lampkin statethat the Summary Reportfeezences 921 of NFPA in

6 See infranote 4.

" The Court understands that the fire inciciat occurred in the Building was subject to
a criminal investigation It appears that the criminalsewas reopened in 2014 when Woods, the
individual charged with arson, agetto be debriefed with respéotthe incident. [Doc. 65-1 at
92]. Officials believed Woods’s dabfing would uncover new informationIdf].

8 The Summary Report was identified as Bihd to Lampkin’s Deposition [Doc. 65-1 at
26-28] and submitted as part of Plaintiffs’ Supplemental Response tDatlert Motion
regarding Lampkin to further detail his quelitions and the methodology he used in the
investigation [Doc. 74]. Defelant argues in its Reply Memamdum [Doc. 78], without citing
supporting authority, that Plaintiffs’ expertsasild not be permitted to rely upon the Summary
Report and that the Summary Report should natdosidered by the Court in reviewing any of
the DaubertMotions because Dr. Icove has not beleposed concerning the Summary Report
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defining “low-order damage” as “a slow raté pressure rise or low-force explosiérénd
explained that the Summary Report used the wexrgplosion” to desche low-order damage.
[1d.]. Based on his experience, Lampkin deteedirthat the fire ignition and the low-order
explosion occurred simultaneouslyid.]. He testified that there was only a single ignition and
while the exact point could not be identified, it was determined that the fire was ignited in the
basement areald| at 18-19]. Lampkin further explainedatithe Coleman fuel vapors ignited or
exploded and that in his opinion, there was “onei§iréted that most likely caused this low-order
damage and the fire to begin.Id]. When questioned about caldidas of the fuel-to-air ratio,
the turbulence effects, or thepa density of the Coleman fuélampkin stated it he did not
perform calculations. Iq. at 19]. He testifiedhowever, that Dr. Icove did some calculations and
that the vapor density calculations are eor#d in a written document—The Coleman Fuel
MSDS. [d.]. The vapor density calculations are alsduded in the Summary Report. [Doc. 74-
1 at19].

Lampkin was questioned about his conclustomtained in a repotthat he authored,
Prosecutive Report, which statéByvidence of a low-order explasn consistent with a fuel/air
explosion were visible at ¢hscene.” [Doc. 65-1 at 2¥. Lampkin explained that a “fuel/air
explosion” means a mixture between fuel—tisaColeman fuel vapors—and ambient ald. &t

27-28]. Lampkin continued that in a low-ordeposion, the pressureaves slowly and affects

[Doc. 78 at 9]. While Defendants may wish t@aldbnge the admissibility of the Summary Report
through a motion in limine or objection at tridhere is no basis upowrhich to exclude its
consideration for the purposes submitted, Lampkin’s qualificatbons and methodology.

9“NFPA” stands for the National Fire Peation Association. NFPA published 921, which
is the “Guide for Fire and Explasi Investigations.” [Doc. 65-2].

10 The Prosecutive Report was marked as EkBito Lampkin’s deposition, [Doc. 65-1 at
25], but was not submitted to the Court for review.
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the weakest parts of a buildingd.[at 29-30]. Lampkin described signs of low-order damage he
identified in the Building, including (1) the lowgarage door was buckleditward; (2) at least
three, if not more, suppapbles that held thedbr system were dislodge8) a pole had lifted up
and had a piece of felt paper under it; (4) a wall mkiairs had been dislodged out of place; (5)
the corner of a large glass window had been dggd; and (6) a piece of clothing from the inside
was pinched in between the wallld.]. Lampkin testified that ki knowledge of Coleman fuel
and its property and tendency to cause low-ordeag@ when ignited led him to believe that there
was low-order damage in the Buildindd.]. He did not, however, caltate the pressure or force
required to displace the above structurdd. gt 22].

Lampkin explained that i low-order explosion, the ifce operates in a 360-degree
direction. [d.]. He stated that force would operate diyuzgainst all points ofhe 2 x 4 wall, the
garage door, and thgpstairs window. Ifl. at 23]. He testified that although the force would
operate on the container, no force would be edesteany of the light items in the garage area
because those items would not contain theahdtuce in a pressurized atmospherkl.][ With
respect to the basement, Lampkin testified thattimaining structures ahude the exterior walls
on the floor and the ceiling.Id. at 24]. Lampkin stated that the 2 x 4 wall was originally a
container but that “it gave,” explaining that dleserved a clean area om ttoncrete where the 2
x 4 wall appeared to have beerid.]] He continued that he ot sure if the wall had moved
before the fire but that Plaintiff MartMWalters and Phelps said that it had nadl.] [

Turning to the garage door, Lampkin tastif that the outward buckling of the door
indicated the effect of a low-der explosion. While acknowledyj that it was possible that the
buckle could have resulted frommeone pushing the garage door fooin the inside or battering

on it to push it out,ifl.], Lampkin maintained that the garadeor was bulged out as a result of



the low-order explosion because it was the weakest link in the containing structure of the basement.
[1d. at 23]. When asked why the explosion damagedyarage door but not other doors that were
closer to the firel.ampkin explained:

| attribute that to the fact that those doors open inward, which is the

strongest way you're pushing. Yaoeinot pushing against the door

lock, you're pushing against thetea door frame, which means

most likely you would have had twave either bend the door or

dislodge the entire frame out ofetlconcrete block as opposed to a

garage door with a broken hingathvas obviously weaker. | don'’t

remember what those doors, exterdoors, if they were wood or

metal.
[Id. at 37]. Lampkin continued that the damage wansistent with blast overpressure and wave,
meaning a low-order explosionld] at 38].

In reference to the disloddeoles, Lampkin was asked whatlne attempted to rule out
other causes of their displacement. Lampkinifiedtthat he did not but that by his visual
inspection, he did not believe the desgement was caused by settlemend.].[ He explained,
“The weight of the floor is going to be constaso | don’t know, it couldn’t have moved the pole
into a different place. The @8 weren’t loose, I'm sure we shook them, so | guess that’s
something | did to check thaf'he poles were tight when yghook them with your hand.”ld.].
Lampkin stated that the explosion generatedighdorce to lift the ceilig of the basementld
at 39].

Lampkin further testified that the explosion gdroff as equal in all directions, but as the
explosion met obstacles, the forces changdd. at 63]. The equal force radiated from the
epicenter outward in all gictions in a sphereld[]. Lampkin stated that he did not calculate the
kinetic energy that impacted the Mvar the basement ceiling.ld. at 65]. He further stated that

he did not calculate the pressued that he did not know tremount of force that caused the

damages to the 2 x 4 wall or the front door framd. gt 73, 74, 76]. Lampkin testified that he



did not believe it was necessary to know the@am of force generated lilge explosion in order
to determine that an explosion occurregtduse he could look at the end resiudt, 4t 78], and
maintained that NFPA 921 supports his concnghat a low-order explosion occurred in the
Building. [Id. at 68].

Lampkin pointed out that the front door framesvient, which is “very indicative of a blast
low-order damage.”lql. at 75]. He stated that he observezldamage to the garage door and that
the damage was consistent with grge that had been redirectedd. pt 69]. He explained that
most likely, the pressure was restited by the 2 x 4 wall and traedlto the garage door, which
caused the garage door to bend orother side of the epicenterld[at 69-70]. When Lampkin
was asked whether the absencewitlence that the force affected lighter items suggests that the
force did not enter the garage, Lampkin responded,.“N [b]ecause | don't think the force was
great enough to move those. The force is aittgcke containing vessel, which is the [B]uilding,
not the stuff in it.” [d. at 73].

When asked about the amount of force mnexglito dislodge the window frame, Lampkin
testified that he did not calciéaany forces, but he considert#e fact that the window was
dislodged but not broken.id] at 83]. He explained that “[NPA] 921 actually states that it will
dislodge windows but not break them.”ld.]. He continued thahe did not conduct any
experiments to test his hypothesis that the dameagethe result of a low-order explosion but that
he discussed with others at the scene whatooalise such damage and that he relied on NFPA

921 in determining that it was a low-order explosidial. gt 84]1*

11 Lampkin also testified that the term “low-@rexplosion” was used in an earlier version
of NFPA 921, but he does not believe the tesim the current edition. [Doc. 65-1 at 84].
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Lampkin stated that as part thfe scientific method investigating firdse is required to
test his hypothesisld. at 85]12 Because it is standard to dp ke believed alternative hypotheses
were developed, but at the time of his depositi@ncould not recall thalternative hypotheses in
this matter. Ijd.]. Lampkin clarified that helid consider another causkthe damage to the front
door and to the garage doond.]. He continued in his testiomy that the blast pressure wave
damaged the container but did not dislodge ligitéens, which is consistent with NFPA 921d.[
at 87]. He explained, “[M]ost dhe damage will occur at the vemhere the gas is escaping. It
will not necessarily affect the stuff inside as badk agll on the vessel walls, container, and the
vent.” [Id.].

Finally, Lampkin was asked about what stepwlo& to verify the condition of the Building
before the fire. Lampkin testifiethat he would haveead inspection reports and walked through
the Building with the occupants &sk questions about the Building’s prior condition as that was
standard practice.ld. at 91].

C. Testimony of Todd Duncan

Duncan is a professional engane [Doc. 58-7 at 1]. He cumdy serves as the president
of Structural Engineering Assessments, PC, ASEnd has been witthe company since August
1989. [d.]. His work with SEA, includs forensic review and analysi§structures experiencing
failures or collapse, as well as performing evidues of existing strucires in residential,
commercial, and industrial buildings determine the conditioneaheof for potential buyers and

sellers. [d.].

12 The Court observes that the question was fipdoiinvestigatingdires, but Lampkin’s
testimony related to alternative hypotheses for tiheadges he observed. [D&5-1 at 85]. Earlier
in his deposition, Lampkin testified that he abulot recall the alternative hypotheses that he
developed with respect to the causation of the fitd. gt 9]. He later testified regarding his
alternative hypothesis for the damages in the basemienat B5].
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In his expert report, Duncan concludes tit “damage and movemieof the structures
are consistent with the pressure caused byxosion within the structure, as well as the
conclusion of the Knox County Sheriff’'s Departmehgvidence of a low-order explosion.” [Doc.
58-2 at 8]. Throughout his reppiDuncan explains why the apons of John Rast (“Rast”),
Defendant’s expert, are not supigar by the physical evidence. For example, with respect to
Rast’'s theory that varying sdiearing conditions and moistucaused differential settlement
between the columns, Duncan states this theoipconsistent with his (Duncan’s) elevation
survey, which indicated little ano differential settlement.ld. at 2.]. Duncan submits that the
physical evidence of the columns is consistent Whfloor system being lifted off the columns.
[1d. at 2-3]. Further, Duncan explains that Radtiressed the outward dispement of the south
exterior wall and concluded that the crgukitern indicated differential settlementld.[at 4].
Duncan concludes that Rast’s opinion is incorbsttause the horizontal mortar joints were still
aligned across the crackid].

In addition, Duncan calculated the pressureireduo move or collapse the walls and the
ceiling. [Id. at 3]. Duncan ultimately concludes as follows:

Interfire states, “Low[-]order »plosion describes an explosion
event where the blast pressurentr moves slowly, displacing or
heaving (rather than shatteringpjects in its path.” For the
purposes of description and investigation, NFPA 921 seems to
prefer to characterize the damage caused by an explosion to a
structure, rather than charatteng the explosion. Low-order
damage as described by NFPAlL9&ates, “Low-order damage is
characterized by walls bulged outlaid down, virtually intact, next

to the structure. Roofs may bedid slightly and returned to their
approximate original position. Windows may be dislodged,
sometimes without glass beingroken. Debris produced is
generally large and is moved shdistances. Low-order damage is
produced when the blast load is sufficient to fail structural
connections of large surfaces, such as walls or roof, but insufficient

to break up larger surfaces and accelerate debris to significant
velocities.” NFPA also states, “Realaly slow rates of pressure rise
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will produce the pushing or bulgingge of damage effects seen in
low-order damage. The weaker parts of the confining structure or
vessel, such as windows or stwel seams, will rupture first;
thereby[,] venting the blast msure wave and reducing the total
damage effects of the explosion.”

Based upon the observed damagerandement in the noted items,

the majority of the pressure fratime explosion was contained in the
large space of the lower (basement) level, in the area between the
east side of the interior wood studtitéon wall and the east exterior
wall. The pressure resulted in the lifting of the main level floor
framing system, which pushed theof framing system upward.
Simultaneous with the movementtbe floor and roof systems, the
south exterior wall bulged toward the south providing a large
opening, which allowed the pressure force from the explosion to
reach into the space of the main fléavel, forcing the loose mortar
debris . . . onto the main flooas well as, venting to decrease the
magnitude of the pressure as it diluted in the additional movement
of space. As the floor and roof systems returned to their
approximate pre-explosion position, a second pressure was
generated by the descent of the roof (similar to the pressure created
when the center pole is removed from a tent). The second pressure,
combined with the diluted pressure from the explosion that
remained in the main level floor space, was sufficient enough to
push the base of the metal stooefrframe toward the west, which
provided a release for the pressu The poor condition of the
existing roofing was exarbated during the litind drop of the roof
framing system, which resulted in the current leaks. While the
observed conditions were found moatch several of the NFPA
conditions characterizing “low-oed damage,” the disconnected
components of the referenced building needed less pressure from the
explosion to result in theoted structural damage.

[Id. at 8]. Based on his inspection, Duncan recomasdour general structural repairéd. at 7].

During his deposition, Duncan testified that he was not asked to make a determination as
to whether an explosion occurred in the Buifgliand that he will not be offering any opinion
regarding whether an explosion oo@d in the Building. [Doc. 58-1 &f. He stated that he will
offer testimony as to whether there is evidetiw is consistent with an explosionld.]. He
testified that he daenot consider himself to @ expert in explosionsldl]. He explained that

his work at SEA involves condtigg forensic investigationsn damaged structuredd[at 6]. He
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also designs structures and msees the constructiqerocess during the iratation of building
structures. 1f.]. When asked whether any part lms work involves determining whether
explosions occurred, he respondé&lijst in the sense of lookingrf@evidence that is consistent
with an explosion.” Id.].

Duncan’s consultation worikcludes assessing catastropsiicictural damage from EF4
tornadoes, blasting and explosions, and imgohage from automobiles and trainsld.][
Duncan explained that when he does consultativmsletermines what damage was caused after
there has been a tornado, egibn, or impact damageld[]. Duncan testifid that he has never
been involved in a case wherein he was askddtermine whether an explosion occurred and that
he has never published lisdure on explosions dire investigations. Ifl. at 7].

Duncan testified that he inspected the Bodgdto look for evidence of damage and to
determine if the damage was consistent with an explosidnat[8]. Duncan photographed the
damage to the steel flanges, and he determireegréssure that would be required to lift the floor
up over the flanges, which is approximgt@ll.3 pounds per square foot (“psf’)ld.[at 9-10].
Duncan stated that he did not determine the anafypressure or force generated by the explosion
in the Building. [d. at 10].

Duncan stated that he reviewed photographiseoBuilding that were taken before the fire
and provided by Defendant’s expestsd the Sheriff's Departmentld[]. He did not review any
photographs of the basement’s condition that were taken before thedije. Quncan testified
that he disagreed with Rast’s conclusion that the Building had settlddat[12]. Duncan
explained that there was no evidence of settlement and that the base plates were within a quarter
of an inch of each other, which is consettrwell below the tolerance level allowed for

construction. Id.]. Duncan further explained that hensa melted piece of plastic sheeting that
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was caught between the cap platel the bottom of the wood beawihich is indicative of the
floor structure being liftedbove the cap plateld] at 12-13].

When asked about whether he was offering stype of explosion as the explanation for
certain conditions he observed in the basemeafcBn replied that there was pressure in the
basement. Ifl. at 13]. He calculated what the pressugeded to be to disga structures, but he
does not know the amount of pressgeaerated by the explosiorid.]. He stated that based upon
the evidence that he found, it appeared thafldloe lifted and pulled th& x 4 wall slightly up off
of the floor so that when the pressure made comiticithe 2 x 4 wall, it was able to push it west.
[Id. at 16]. He explained that he was not sungré/ssure would act equally along the entire part
of the ceiling because pressure starts reg@gainst itself when it reaches cornetd. dt 17].

Duncan testified that he ot sure how much pressurecbed the western wall or the
garage area.ld. at 18]. He stated that the pressureseaumovement of the south wall and that
7.9 psf of pressure would be regad to cause the movementd.[at 19]. He also found a crack
at the southeast corner of the south waldl. 4t 20]. He continued that when the pressure was
generated, it was placed against the lower portion of the wall but not the portion above the main
floor. [Id.]. He continued that as the main floor gystelevated at the same time the pressure was
against the wall, the wall pushed ooitdeflect towards the southld]]. He stated that there was
also separation of the wood frargifrom the masonry wall sectiotisat showed movement toward
the south. If.]. In order to confirm his theory orfeindred percent regarding movement of the
south wall, Duncan testified thia¢ would have to know the amountoséssure that was generated.
[Id. at 21].

Duncan testified that he discounted lateral/ement due to settlement when he conducted

an elevation survey of the flogystem and found that it wéerly level along the wall. Ifl.]. He
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stated that there was insufficiardriation to be indicate of settlement of the south wallld[at
22]. When asked whether he took any stepsteraiéne the Building’s condition prior to the fire,
Duncan responded:
A. | always look at the whole buildirtg see if there is any—any signs
of previous movement that omuld indicate any kind of lateral
loading displacement.
| know Mr. Rast has theorized titae subfloor has expanded out to
push that wall out, but that doeshdld water because it's—the way
that the subfloor framing is put,iit's at a 45-degree angle. So |
didn't see any—I've not seen amyidence that would show any
prior cause to move that outside wall.
. . . [T]he charts that [Rast] puts in his report talks about the
expansion of the wood with thdifferent relative humilities. And
the — first off, | was out there in the summer so the relative humidity
would have been at its highest poiand | didn’t see any signs of
moving or pushing.
Having it at a 45-degree angle then takes the movement from
pushing directly against the south wallit pushing it at an angle, so
you’'ve knocked 30% of that movemeuwitf of that expansion just
because of the placement of the studs — or the planks.
[1d. at 23-24].

Duncan testified that the pressure generétem the event pushed against the ceiling of
the basement (or the floor of the main levedhjch then pushed the roof of the Buildindd. [at
25]. The pressure also pushed against the southaltalling pressure to vent into the upstairs.
[Id.]. Further, Duncan stated that the presgi@eerated by the downward force of the roof was
sufficient to push out the base of the metal storefrolot. af 26]. He testified that the pressure
indirectly affected the roof flashing when the fleaused the roof to raiseausing the flashing to
pull loose. [d. at 30].

When asked whether he could cite to anyrdifie or engineering lgrature that supports

his testimony (i.e., that an exgion event occurring ithe basement of é¢hBuilding could raise
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the floor above it, which would then raise t®ling), Duncan replied, “Just experienceld. jat
27]. He stated that he hast published any literatureld[]. He further testified that he considered
alternative hypotheses for tdamage he discoveredd[at 34]. SpecificallyPuncan testified:
| went in looking for as many possible options as | could. That's the
way | investigate all my structuredf somebody says they’ve got
wind damage, | go in looking favind damage, | go in looking for
settlement. | go in looking for latdraressure. | try to make sure |
cover all the bases so that | tslem how to fix their buildings like
they need to be fixed.
So, yes, | considered as manyssgibilities that | could think of.
[1d.].
D. Testimony of Charles Witt
Witt is a licensed contractor in Tenness@@oc. 60-2 at 1]. He has had his contractor’'s
license since 1992.1d.]. He is the owner oTCS of Tennessee, Inc. [Doc. 60-1 at 3]. The
majority of his work over the past twenty-tw22) years has consisted of repairing and renovating
existing commercial construction. [Doc. 60-2 at 1h addition, he investigates and provides
repair estimates for property owsend insurance companiesd. [at 2].
With respect to his opinion in this case, Witt opines as follows:
Based upon the scope of work defined by Todd Duncan, my visits
to the scene of the accident and measurements regarding the scope
of work, it is my opinion that a reasable degree of certainty within
the construction industry thathe cost of repairs for the

recommended work is $300,991.91. The breakdown of the work is
computed in Xactimate estimate attached hereto as Exhibit 1.

[1d].23

13 During his deposition, Witt testified thatXtimate is a computer-generated estimating
program used by the insurance industry. [Doc. 60-1 at 10].
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During his deposition, Witt testified that hasited the Building two times prior to
providing the costs for repairs. §b. 60-1 at 8]. He stated thae does not remember the exact
dates that he visited, but his visits were withamaple of weeks from the date of his repoid.][*4
He continued that the first time he visited thel@nog, he and his partner, Reggie Bazel, reviewed
Duncan’s expert reppwith Duncan. [d.]. Witt then returned tohe Building to “scope[] the
damages.” Ig.]. Witt explained that when he “scop#t damages,” he visited the Building and,
following the guidelines of Dncan’s report, determined what needed to occur to make the repairs.
[1d.]. He stated that on his first visit to the Builg, he stayed a couple of hours, and on the second
visit, he was “there the better part of a dayld. ft 8-9].

During one of his inspectiorts the Building, Witt took measaments of what needed to
be torn out, replaced, and repairettl. &t 9]. Witt testified that he did not discuss the Building’s
condition before the fire with anyoneld]. In addition, Witt stated that he did not review any
photographs of the Building kan before June 1, 2011.1d]. Witt stated that his estimate
regarding the cost of repairsiiased on Duncan’s reporid]. He also inspected the Building in
2014 and developed an estimate for the work that needed to be tthhe Witt stated that his
estimate is based on the condition of the Building as he found it in 2RILY. |

In making his estimate, Witt assumed tDaincan’s recommendations were an accurate
assessment of the damage caused to the Building solely from the expltsiahl1(]. He further
assumed that Duncan’s recommendations wererate as to the extent of the workd.J.*> Witt

testified that he reviewed the recommendationBuncan’s report (A, BC, and D), visited the

M witt's report is dated Octobd7, 2014. [Doc. 60-2].

15 As mentioned above, Duncan recommends four general strucgpeits, which are
labeled as “A, B, C, and D” in his report. [Doc. 58-2 at 7].

17



Building to scope the damages and to obtain measemts, and then imputed the information into
the Xactimate system to provide atimsite of the costs of repairsld[at 14].

Witt testified that his estimate does not@aut for whether the Building was constructed
properly when it was built, any prieus damage to the Building,gfprevious construction of the
Building, or any previous settlement of the Buildingd.][

E. Testimony of Mallia and French-Ewers

Mallia and French-Ewers submitted a report dated October 11, 2011, at the request of TIS
Insurance Services. [Doc. 62-3]. In their report, they explain that the scope of their inspection
was to determine if the structural damage toBhiding could have been related to the firéd. |
at 1]. They explained that theeport is solely based on visual ebgtions at the site and that no
destructive or materiaésting was performedld.]. They conclude as follows:

Without knowing how much presre was produced by a fire,
explosion, or the ignition of an aserant, it is impossible to say
whether or not the fire incidemtaused the movement. However,
calculation[s] were performed wrder to determine the amount of
pressure it would take to moveetktud wall, fail the 12" CMU wall,
and lift the floor and roof framig. Based on the friction between
the wood and the concrete, a presafré.2 psf is needed to move
the base of the stud partition walbince the wall was moved about
18", a pressure greater than 6.2 wsuld have been required. In
order to fail the grout and motke 12" CMU wall, a pressure of
11.24 psf would be required. nd, a pressure of about 30-35 psf
would be required to lift the dbr and roof framing (an estimate
weight of the dead load) to wse the movement seen around the
girder saddles or the posaps on the upper levelf the previously
mentioned pressures are reasonabtmduhe fire incident (whether

it be explosion or ignition of an adeeant), then it is possible that
the fire incident could have cawusthe movement mentioned in this
report. It does not appear that the observed movements are caused
by failure of the foundation or exteal loads such as wind and
seismic events.

[1d. at 5.
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Defendant deposed Mallia on July 30, 204 deposed French-Ewers on July 31, 2014.
Although the Court has reviewed their depositestimony, [Docs. 62-1, 62-2], the Court will not
summarize their depositions because Plaintiffs hrapeesented to the Court that they are not
calling either expert as a witness in this case.

. STANDARD OF REVIEW

“Federal Rule of Evidence 702 lgdates judges to ensure thaty scientific testimony or
evidence admitted is relevant and reliabl&timho Tire Co., Ltd. v. Carmichad&26 U.S. 137,
147 (1999) (quotingDaubert v. Merrell Dow Pharma., Inc509 U.S. 579, 589 (1993)).
Specifically, Rule 702 mvides as follows:

A witness who is qualified as aexpert by knowledge, skill,

experience, training, or educationay testify in the form of an

opinion or otherwise if:

(a) the expert's scientific, technicar other specialized knowledge
will help the trier of fact tounderstand the evidence or to
determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product cdliable principles and methods;
and

(d) the expert has reliably applidte principles ad methods to the
facts of the case.

Fed. R. Evid702.

In Daubert, the Supreme Court of the United Stastasted that a district court, when
evaluating evidence proffered under Rule 702, musisatgatekeeper, ensuring “that any and all
scientific testimony or evidence admittedi only relevant, but reliable.” 509 U&.589. The

Daubertstandard “attempts to strike a balance between a liberal admissibility standard for relevant
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evidence on the one hand and the need tad&ahisleading ‘junk science’ on the otheBést v.
Lowe’s Home Ctrs., Inc563 F.3d 171, 176-77 (6th Cir. 2009).

The factors relevant in evaluating the abliity of the testimony, include: “whether a
method is testable, whether it has been subjectpdedpbreview, the rate @frror associated with
the methodology, and whether the method is geyemattepted within the scientific community.”
Coffey v. Dowley Mfg., Inc187 F. Supp. 2d 958, 970-71 (M.D. Tenn. 2002) (cillagbert 509
U.S. at 593-94). Rule 702 inquiag “a flexible one,” and th@aubertfactors do not constitute a
definitive checklist or testKkumho Tire Cq.526 U.S. at 138-39 (citingaubert 509 U.S. at 593);
see alsdHeller v. Shaw Indus., Incl67 F.3d 146, 152 (3d Cir. 1999x#aining that these factors
“are simply useful signposts, not dispositive hurdles that a party must overcome in order to have
expert testimony admitted”).

“Although Daubertcentered around the admissibilitysaientific experbpinions, the trial
court’s gatekeeping function applies to all expert testimonydnag that based upon specialized
or technical, as opposed to scientific, knowledgRdse v. Sevier Cty., Tenilo. 3:08-CV-25,
2012 WL 6140991, at *4 (E.D. Te. Dec. 11, 2012) (citingumho Tire Cq.526 U.S. at 138-39).
“[A] party must show, by a ‘prepalerance of proof,’ thahe witness will testify in a manner that
will ultimately assist the trier of fact in undensting and resolving the factual issues involved in
the case.” Coffey 187 F. Supp. 2d at 70-71 (quotiBgubert 509 U.S. at 593-94). The party
offering the expert has the la@n of proving admissibilityDaubert,509 U.S. at 592 n. 10.

Moreover, the Supreme Court has explained ihatetermining “whether the expert is
proposing to testify to (1) scientific knowledge t{@&x will assist the trier ofact,” the court must
assess “whether the reasoning or methodology undgthe testimony is scientifically valid and

whether it can properly be ajpgd to the facts in issue.ld. at 592—93. “Furthermore, the court
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must examine the expert's conclusions in order to determine whether they can reliably follow from
the facts known to the expemd the methodology usedifi re Diet Drugs No. MDL 1203, 2001
WL 454586, at *7 (E.D. Pa. Feb. 1, 2001) (citiegller, 167 F.3d at 153).

Further, a court should “exclude profferegert testimony if the subject of the testimony
lies outside the witness's area of expertida.te Diet Drugs 2001 WL 454586, at *7 (quoting 4
Weinstein's Fed. Evig 702.06[1], at 702-52 (2000)). Thisngly means that “a party cannot
qualify as an expert generally by showing that the expert has specialized krewtetgining
which would qualify him or her to opine on some other issu@.”(other citations omitted).

Finally, “the court will not exclude expertstmony merely because the factual bases for
an expert's opinion are weakA&ndler v. Clear Channel Broad., In&70 F.3d 717, 729 (6th Cir.
2012) (quotation marks and citations omitted). Hsin is the exception, not the rule, and “the
gatekeeping funadn established bRaubertwas never ‘intended to serve as a replacement for the
adversary system.”Daniels v. Erie Ins. Group291 F. Supp. 3d 835, 84M.D. Tenn. Dec. 4,
2017) (quotindrose v. Matrixx Initiatives, IncNo. 07-2404-JPM/tm2009 WL 902311, at *7
(W.D. Tenn. March 31, 2009)) (other quotationstted). Rather, “[v]igorous cross-examination,
presentation of contrary evidence, and carefutuietibn on the burden of pof are the traditional
and appropriate means of attacking shaky but admissible evideDe@bert,509 U.S. at 596.
Rule 702 does not “require anythiagproaching absdie certainty.” Daniels 291 F. Supp. 3d at
840 (quotinglTamraz v. Lincoln Elec. C0620 F.3d 665, 671-72 (6th Cir. 2010)).

1. ANALYSIS

Guided by the foregoing, the Court will consider Defendant's Motions in Limine

Defendant raises various claims with regard to exgert, and these will be addressed in turn as

to each expert.
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A. Gregory Lampkin

Lampkin opines that there was evidence ast®ne of the fire that a low-order explosion
occurred in Plaintiffs’ Builithg, causing low-order damadfe. Defendant challenges Lampkin’s
qualifications to render his opinion and his neetblogy. The Court will begin with Lampkin’s
qualifications and then turn to his methodology.

1. Qualifications

Defendant does not appear to challenge Lampkjualifications as an expert in fire and
explosion investigations. InseaDefendant asserts that henat qualified to render an opinion
with respect to the cause of damages to the BiglBecause he is not an engineer. In addition,
Defendant asserts that Lampkin was not designated espert witness to testify as to whether an
explosion caused any damages to the Building he did not provide a written report in
compliance with Federal Rule Glvil Procedure 26(a)(2)(B).

Plaintiffs assert that Lampkiis highly qualified to rendehis opinions in this case.
Plaintiffs state that Lampkin is an experienced stigator of not only firg, but also explosions.
They note that he is a member of several fir@ explosion associatiossd that he has worked
with the leading expert, Dr. Icove, in this argacopy of Lampkin’s CV is included in Appendix
A of the Summary Report [Doc. 74].

Although Lampkin is not a structural engingée Court finds that he is qualified to render
an opinion regarding whether there was a lodeoexplosion in the Building, which caused low-

order damage. Lampkin is certainly permittiedtestify as to hiknowledge of low-order

16 As discussed above in sect |, Lampkin explained #t “low-order damage” was
described as “a slow rate of presstise or low-force explosion[Doc. 65-1 at 18]. He continued
that the Summary Report, which referenced NFI2A, used the word “expgion” to describe
low-order damage.ld.]. The Court will use the phrase “loweter explosion” because this is the
phrase that Lampkin primarily uses in his testimony.
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explosions and the characteristics of sugplasions, as these conclusions are based upon a
sufficient foundation of experien@nd knowledge. Particularly reient to this case, Lampkin
has experienced two low-order explosions catiye@oleman fuel during his training. Applying
his training and knowledge of low-er explosions to the described circumstances of Plaintiffs’
Building observed during the investigation, Lampkeached his opinion a@h certain damage to
the Building was consistentith a low-order explosion. Speiciélly, Lampkin testified as follows:

Okay. The signs of low-order damage that we found in the building

were a lower garage door that waskled outward. There were at

least three, if not more, support eslthat held the floor system up

that were dislodged, mis — they wémea different place. There was

a pole that actually had lifted updhad a piece délt paper laying

under it.

And the front door — at the front door of the building, it had two

glass doors, but to theflef those glass doowsas a another glass,

a large glass window, similar to treobehind you, and one corner of

it had been dislodged and a piexfeclothing from the inside was

actually pinched betwedt and the wall.

That, with the knowledge of the Coleman fuel and its property and

tendency to cause low-order damaggen ignited, we believe that

that's—that’s what we saw that made—led us to believe that was

low-order damage in the building.
[Doc. 65-1 at 21].

The Court finds Lampkin is unquestionably qgfiedl to render his opinions based on his
training and experience. Lampkias been a fire ingéigator since 1994 fadhe KCFIU and part
of his responsibilities includeesponding to fires, conducting irstgations in their origin and
cause, and performing follow-up investigatiot$e is certified through #nNational Association
of Fire Investigators as a Certifl Fire and Explosion Investigatoin addition, he is certified

through the International sociation of Arson Investigators as a Certified Fire Investigatdr. [

at 12]. Here, Lampkin led thavestigation and concluded thatteén observed conditions in the
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Building were consistewith a low-order explosion. Lampkis offered as a fire and explosion
investigator, not a structural engineer. The fact that he may not be familiar with all technical
engineering aspects of a building does nokenlaim unqualified to testify regarding observed
building conditions that are consistent with londer explosions. Lampkin established that he
had experience with low-order eggions caused by Coleman fuel, the same fuel source identified
in this case, and that he sv&nowledgeable of NFPA 921, which guides the investigation of
explosions, including characteristicigttural damage to be considenedhe investigative analysis

of low-order damage. Lampk®'investigation of a possible@osion necessarily required a
survey of evidence that would be consistent witbhh cause, and he was able to explain how the
observed conditions in the Building resulted fromfibrce of a low-ordenglosion. Accordingly,

the Court deems Lampkin qualified based on his kedge of the effects of such explosions on
building structures.

Further, Defendant argues that Lampkin dat provide a written port in compliance
with Rule 26(a)(2)(B) and that he should be limlite the scope of Plaintiffs’ expert designatién.
Defendant maintains that the word “damagesioisin the designation for Lampkin, and therefore,
he should not be allowed to tegtds to damages to the Building/hile Defendant is correct that
the word “damages” is not mentioned in Pldis’ designation, the Court notes that Lampkin’s
disclosure includes referenceshig observations of conditions the Building as a basis for his

opinion. Specifically, the dtlosure states, “In $iopinion, there was evidence at the scene of the

" The Court observes that Defendant simplyestétat Lampkin “did not provide a written
report in compliance with Rule 26(a)(2)(B).” istnot clear, however, lfampkin was required to
submit the more detailed report under Rule 26(a)(2)(Bee Fed. R. Civ. P. 26(a)(2)(B)
(discussing disclosure requirements for a vagevho is “retained ospecially employed to
provide expert testimony in the case or one wlthgies as the party’s @ioyee regularly involve
giving expert testimony”). Defendant does not axpthis argument, andehefore, the Court will
not analyze it.
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fire that a low-order explosion consistent witfual/air explosion in the [B]uilding had occurred.”
[Doc. 24 at 1]. In addition, the disclosure dismesevidence that thex2 wall has been pushed
inward and that the mutual support postevetd evidence of moweent. Experience and
knowledge as a fire and explosiovestigator may qualify one tteduce the likgl cause of an
event based on observation and physical evideBee Green v. State Farm Fire and Cas. Co.,
No. 10-12287, 2011 WL 2412945, at *1.(E Mich. June 14, 2011iting e.g., Bitler, v. A.O.
Smith Corp.391 F.3d 1114, 1125 (1[0]th Cir. 200&Employing his experience and knowledge
as a fire investigator, [the expert] observed the physical evidence at the scene of the accident and
deduced the likely cause of the explosion. haligh such a method is not susceptible to testing
or peer review, it does constitute generally atadglp practice as a methéat fire investigators

to analyze the cause of fire accitken . . Nothing in Rule 702 @aubertrequires more.”).

Here, the investigation of a low-order esgibn under the NFPA necessarily involves the
consideration of whether characteristic damagghserved in an affectestructure. Lampkin is
guided by the NFPA in his responsibility afvestigating and analyzing fire and explosive
incidents and rendering opinions. As previoustigted, Lampkin is permitted to testify about
physical evidence he observed relating to conditiohghe Building. While these structural
conditions also may be “damages,” simply becdwsapkin is not an engineer does not mean he
is unqualified to offer expert opinion about physiobservations falling within his area of
expertise as a fire and explosiinvestigator. The Court notes that while Rule 26(a) seeks to
prevent “ambush at trial” antb “shorten or decrease timeed for expert depositionsR.C.
Olmstead, Inc. v. CU Interface, LI.606 F.3d 262, 271 (6th Cir. 2010), “those concerns can
become moot when a deposition is actually takémited States v. Robeft830 F. Supp. 2d 372,

387 (M.D. Tenn. 2011) (citing.E.O.C. v. Freeme®26 F. Supp. 2d 811, 821 (M.D. Tenn. 2009)).
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“Moreover, because one purpose of Rule 26(a)(®@) ovide notice, a deposition disclosure may

be curative.” Id. (internal quotation marks and citation omitteshe alsdaniels,291 F. Supp.

3d at 846 (stating the same). Here, Lampkinjsoddion was actually taken, and Defendant has
raised no concern that it will be prejudiced at trial based on an inability to adequately prepare for
cross-examinationSee id(explaining that the expert’s “degition was actually taken more than
three months prior to trial, and defendant “doesangtie that it will be prejudiced at trial based

on an inability to adequately prepare for sg@xamination”). Accordingly, the Court finds
Defendant’s argument unavailing.

2. Principlesand Methods

Defendant objects to the facts andtadasupporting Lampkin’s opinions and his
methodology in arriving at his opinion. Specdily, Defendant argues that Lampkin did not
determine the pressure causedtbg alleged explosion. Inddition, Defendant argues that
Lampkin’s methodology is not relevant or relightas inconsistent with NFPA 921, and it does
not satisfy thedDaubertfactors. Finally, Defendant arguét Lampkin’s testimony does not fit
the facts of this case.

Plaintiffs argue that Lampkin did not thimkwas necessary to determine the amount of
force generated by the explosion and thampkin followed the scientific method when
conducting his investigation. Plaiffié state that Defendant does mmiint to anyauthority that
requires a determination of the pressurtoare that was geneed by the explosion.

Defendant’s primary challenge to Lampkin’s opimis that it is unreliable because he did
not determine the amount of pressure generated by the alleged exp®gemifically, Lampkin
testified that he did not knowdhpressure generated by the lower explosion. [Doc. 65-1 at

17]. In his deposition, and without the necessitycalculating pressure, Lampkin was able to
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testify how the force of an explosion would ogerand how the blast pressure would have been
reflected by certain conditions. For instance, pkim explains that with respect to a low-order
explosion, the force would operate in all directiansl would operate on the container but not on
the light items. Id. at 22-23]. Lampkin stated thatetHight items were in a “pressurized
atmosphere, but there’s notigg to be any pressure moving on them because they’re not
containing the actual force.ld. at 23]. Lampkin continuedplaining how a low-order explosion
affected the structure of the Biling and how the force was redirected by certain structutds. [
23-25, 69]. While Defendant takesrpeular issue withthe fact that Lampkin did not calculate
the pressure generated by the low-order explositimegoressure necessary to move the structures,
Lampkin was able to offer testimony as to the egjn pattern and the rdsng effects that he
determined were consistent with the NFPAisdance for determining a low-order explosion
event. Moreover, Defendant did not identify amations to NFPA 921ndicating that pressure
or force calculations are necessargasures in the ingggation of a low-ordeexplosion event.
Therefore, the Court finds Defendant’s objecttorthe factual basis of Lampkin’s opinion an
appropriate subject for croexamination, but insufficiertb exclude his testimony undeaubert
Defendant continues that Lampkin’s methadyl is simply observing the damage, citing
toLee v. Anderser616 F.3d 803 (8th €i2010) to suppoits argument. Ihee the plaintiff filed
a claim pursuant to 42 U.S.C1883 over the death of her sold. at 805. Plaitiff argued that
her son did not possess a gumen officers shot himld. at 807-08. In support of her argument,
plaintiff retained an expert whesed digital video recording apdocessing technology to increase
the contrast of video images thatreeaptured by a surveillance camel@. at 808. The expert
opined that plaintiff's sowid not have a firearmld. When asked what methods and principles

he used to interpret the imag#d® expert testified #t his first method was “simple observation.”
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Id. The court excluded the expert’s testimonytietato whether plaintiff’'s son possessed a gun,
explaining that “the jury does hoeed assistance determining whether they can see a gun or
any other object in thdecedent’s handld. at 805. The Eighth Circuiourt of Appeals affirmed
the court’s decision, finding thatdtexpert’'s “opinion would not hawassisted the jury but rather
would have told it whatesult to reach.”1d. at 809.

Thefactsin Leeare distinguishable from the instant matter.Lé&e the jury was capable
of looking at a video to determine whethihe individual posssed a gun—no specialized
knowledge was necessary. Here, any evidence ex@losion requires specialized knowledge of
which a layperson is unfamiliar. Further, Lampkestified that his knowledge of Coleman fuel
and its property and tendency dause low-order damages whenited led him to believe that
there was low-order damage to the Building. [Bs&¢l at 22]. Contrary tDefendant’s assertion,
Lampkin’s reasoning and ultimatenclusion is not sed solely on observatis of conditions in
the Building, but include factand data collected during thevestigation, his experience and
knowledge as a fire and explosion inwgator, and his reliace on NFPA 921.

Next, Defendant argues that Lampkin must be disqualifeaduse of various other issues
with his methodology. Specifically, Defendaadserts that Lampkin’s methodology does not
conform to NFPA 921, his metholdgy does not fit the facts of the case, and his methodology
does not satisfipaubertstandards.

The parties seem to agree that NFPA 921dsapipropriate standardrfeliable principles
and methods. Defendant disputdsether Lampkin reliably applieNFPA 921 to the facts of the
case. Defendant argues that Lampkin failedaitect data, analyze ti&g develop a hypothesis,

test his hypothesis, and sella final hypothesis.
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This Court has already regnized “that NFPA 921s a peer reviewed and generally
accepted standard in the fire investigation communitydvelers Indem. Co. v. Indus. Paper &
Packaging Corp.No. CIVA302CV491PHILLIPS, 2006 WiL788967, at *4 (E.D. Tenn. June 27,
2006) (collecting cases). “Although followinFPA 921 indicates theeliability of an
investigator's methods, a departure from the dwent’'s guidelines is not necessarily in and of
itself grounds for automatic disqualificatidnTravelers Cas. Ins. Co. v. Volunteers of Am. Ky.,
Inc., No. 5:10-301-KKC, 2012 WL 3610250, at {B.D. Ky. Aug. 21, 2012) (citin@hompson v.
State Farm Fire and Cas. G&48 F. Supp. 2d 588, 592 (W.D. Tenn. 2008)).

The 2017 edition of NFPA 921 recommends that fire investigators follow the scientific
method in seven steps: (1) recognize the neewlify the problem; (2) define the problem; (3)
collect data; (4) analyze the data; (5) devedopypothesis (inductive remsng); (6) test the
hypothesis (deductive reasoning); and (7) seledinbEhypothesis. [Doc. 65-2 at 2]. Defendant
asserts that Lampkin failed torfam steps three through seven, thé Court finds otherwise.

Defendant argues that Lampkin did not colfecticial data” and proceeds to list seventeen
areas that Lampkin did not anagy NFPA 921 describes collewi data and analyzing data as
follows:

Collect Data: Facts about the fire incident are now collected by
observation, experiment, or otheredit data-gathering means. The
data collected is called empirical data because it is based on
observation or experience and is &g of being verified or known

to be true.

Analyze the Data: The scientific methodequires that all data
collected be analyzed. This is @ssential step that must take place
before the formation of the fihdaypothesis. The identification,
gathering, and cataloging of data dows equate to data analysis.
Analysis of the data is basedthe knowledge, traing, experience,
and expertise of the individual doitige analysis. . . . Understanding

the meaning of the data will erabthe investigator to form
hypotheses based on the evidemather than on speculation.
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[Doc. 65-2 at 3].

Lampkin explained in his deposition that hetjggated in the investigation as the lead
investigator. [Doc. 65-1 at 21]. He inspett the Building, he photogphed the scene, he
interviewed witnesses, he discussed the Bugfdi condition prior to tb accident with the
occupants, he discussed the maiiith the firefighters at the scenhe made observations to the
structure, and he discussed the evidence anditied thoughts regarding a low-order explosion
occurring in the Building with Dr. Icove and Kennamdd. ft 13, 16-17]. After his investigation,
he concluded that the cause of the fire was the ignition of Coleman fuel, which caused a low-order
explosion. [d. at 18-19]. Lampkin determined tlevidence of a low-order explosion was
consistent with a fuel/air expsion visible at the scendd[at 27]. He testiéd that his knowledge
of Coleman fuel and its propgrand tendency to cause low-oradtamage when ignited led him
to believe that low-order damage existed in the Buildind. aft 21].

As previously discussedxgerience and knowledge as a fimgestigator may qualify one
to deduce the likely source of a firesled on observation of physical eviden&ee Bitler v. A.O.
Smith Corp.400 F.3d 1227, 1235 (10th Cir. 2005)n this case, Lapkin explained his data
collection and analysis process during his dé&mm and further supplemented the information
with the Summary Report. Defendant’s critigeétampkin’s shortcomings are proper subjects
for cross-examination, and the Court finds thaéaknesses in the factual basis of an expert
witness’ opinion . . . bear onahweight of the evidence rathitran on its admissibility.”United
States v. L.E. Cooke C®91 F.2d 336, 342 (6th Cir. 1993%ee Potts v. Martin & Bayley, Inc
No. 4:08-CV-00015-JHM, 2011 WL 4703058, at *4 .0V Ky. Oct. 4, 2011) (defendant’s
complaint regarding these alletig unaccounted for factors goesth® weight of the testimony,

not its admissibility);Spears v. CoopeiNo. 1:07-cv-58, 2008 WI5552336, at *5 (E.D. Tenn.
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Nov. 17, 2008) (“[C]redibility attacks, such d@ke use of incorrect omcomplete data in
formulating an opinion, are inteed for cross-examination.”$ee alsdDoc. 65-2 at 4] (NFPA

921) (“The evidence that indicates an explosiacuoed includes damage or change brought about
by blast overpressure as integral element, producing physieffects on stretures, equipment,

and other projects.”). As the CourtDraubertstated: “Vigorous crossxamination, presentation

of contrary evidence and careful instruction on the burden of proof are the traditional and
appropriate means of attackingaklg but admissible evidenceDaubert,509 U.S. at 595.

Next, Defendant argues that Lampkin did develop, test, or select a hypothesis. With
respect to developinghypothesis, NFPA 921 staté¢Based on the data amals, the investigator
produces a hypothesis, or hypotheses, to expifi@ phenomena . . . These hypotheses should be
based solely on the empirical détat the investigator has oetited through obseaition and then
developed into explanations for the evemlbjch are based upon thevestigator’s knowledge,
training, experience, and expertise.” [Doc. 65/% mentioned above, Laskin testified that his
investigation, knowledge, and exparce led him to believe an egplon occurredh the Building
and that the evidence was cotesig with NFPA 921. [Doc. 65-1 46-19, 68]. Defendant argues
that Lampkin’s testimony is unreliable becadseng his deposition, which was taken almost six
years after the 2011 incident, he stated that he could not recall histaleemgootheses in this
case'® Lampkin went on to add, however, thatdedieved he developed other hypotheses because
it is standard to do so, and when Defendgpecifically questionechim about alternative
considerations that might explain some o tonditions of the Building, Lampkin was able
provide a response. For instance, Lampkin asieed whether the 2 x 4 wall could have been

dislodged by the stream of water from the firehased to extinguish the fire, and he responded

18 See infrap.10 and note 12.
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that “it was very unlikely.” [@c. 65-1 at 90]. Similarly, when asked about the damage to the
garage door, he ruled out other considerations, ascdamage caused by a vehicle or a crowbar.
[Id. at 85]. Thus, it is apparent that Lamplgave consideration to other explanations for
conditions that he observed in the Building, 8&fendant’'s arguments suggesting otherwise may
be presented to the jury to consider and weigh.

Further, NFPA 921 states, “Tiegy of the hypothesis is doig the principle of deductive
reasoning, in which the investigator compareshyypothesis to all knowmatts as well as the body
of scientific knowledge associatedth the phenomena relevantttee specific incident.” [Doc.
65-2 at 3];see also Volunteers of Am. Ky, 12012 WL 3610250, at *4 (fding expert’s testimony
admissible when he relied on deductive reasoaimgconcluding defendantsgument that the
expert did not properly test his opinions agaaikbf the evidence “bears on the weight” of the
opinions, as opposed to their admissibilitfyavelers Indem. Cp.2006 WL 1788967, at *4
(“expert testimony has been held to censistent with NFPA 921 and satigaubertwithout
independent testing”) (other citations omittedf=PA 921 continues, “A hypothesis can be tested
physically by conducting experiments, analyticddly applying accepted scientific principles, or
by referring to scientific research[Doc. 65-2 at 3]. Here, Lgokin offered testimony that given
the property of Coleman fuel, it has a tendenasatase low-order damages when ignited and that
the evidence he observed and inspected was carisigth NFPA'’s descripon of the explosion.
[Doc. 65-1 at 21-22, 68]. Lampkin also testifietly certain areas andeihs were not damaged,
while other areas and items were damagéd. af 73]. In addition, he relied on the occupant’s
description on the contitbn of the Building prior to the fire.Id.]. Lampkin concluded that a low-
order explosion occurred consistavith Coleman fuel/ambiemtir reaction and further observed

that the damage to the Building wasmsistent with such an explosioBegDoc. 65-2 at 4] (NFPA
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921) (“The evidence that indicates an explosiacuoed includes damage or change brought about
by blast overpressure as integral element, producing physieffects on stretures, equipment,
and other projects.”).

Although Defendant criticizes Inapkin’s opinion for lack of testing, Defendant has not
suggested what tests should have been prepanglat material evidence those tests would have
yielded. Moreover, NFPA 921 is a guide defined[asdocument that is advisory or informative
in nature and that contailm®ly nonmandatory provisions. Thompson548 F. Supp. 2d at 592
(citing NFPA 921 ch. 1.3.69). While following WA 921 indicates the reliability of an
investigator's methods, any departure from the document's guidelinesecassarily in and of
itself grounds for automatic disqualificatiold. Whether any testinggould undercut or support
Lampkin’s conclusion is a matter that goes tovilegght of his testimony and is not determinative
with respect to the admisslity of his testimony. Expert testiomy has been held to be consistent
with NFPA 921 and satisfipaubertwithout independent testingSeeErie Ins. Co. v. Sunbeam
Prod., Inc, No. 2:12-CV-00703, 2015 WL ¥394, at *7 (S.D. Ohio #a 8, 2015) (stating that
although the expert “did not perform physicaperiments to test kihypothesis, NFPA 921
specifically provides that $#ing is done by the principlof deductive reasoning”Jravelers
Indem. Cq. 2006 WL 1788967, at *4 (permitting an expéré investigatorto testify without
performing physical testinghlcCoy v. Whirlpool Corp.No. Civ.A 02-2064, 2003 WL 1923016,
at *3—4 (D. Kan. Apr. 21, 2003) (statingath“independent testing is not tkee qua norof
admissible undebaubert); Donegal Mut. Ins. v. White Consolidated 1852 N.E.2d 215, 225
(Ohio Ct. App. 2006) (disagreeingtiv defendant’s argument that thepert’s lack of testing the
hypothesis rendered tlopinion inadmissible)see also Abon, Ltdv, Transcontinental Ins. Co.

No. 2004-CA-0029, 2005 WL 1414486, at *10 (Ohia pp. June 16, 2005explaining that
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“courts have found deductive reasagiand process of eliminatiol be credible scientific
evidence”).

Considering the foregoing, the Court is saftthat Lampkin’s testimony is grounded in
the generally accepted methodology outlined FPN 921, which recognizes a proper role for
deductive reasoning, and is more than mere unstggpgpeculation or subjective belief. Lampkin
used reliable principles and methods to forsdpinion and applied thegrinciples and methods
fairly to the facts othis case. Lampkin’s professionajperience, combined with his knowledge
of Coleman fuel, reliance on NFPA 921, along with collection and analisof available data
(inspected the Building the night of the fineterviewed witnessesncluding the occupants;
discussed the matter with firefighters; comigd his belief with Dr. Icove and Kennamer;
photographed the scene; and observed the dam#gedtuctures) satisfies the Court. Defendant
may challenge the degree of credibility the jury ought to accord Lampkin’s opinions by presenting
counter evidence to refute their veracity.

Defendant also asserts that term “low-order explosion’ not utilized in NFPA 921 and
that Lampkin’s use of the term is “another exdenof a methodological flaw.” [Doc. 66 at 15].
As mentioned above, it is not clear if the propenm is “low-order gplosion” or “low-force
explosion.” Lampkin testified that NFPA 921 defines “low-order damage” as “a slow rate of
pressure rise or low-foecexplosion.” [Doc. 65-1 at 18]. Hated that NFPA 921 used the word
“explosion” to describélow-order damage.” 1fl.]. Later, during higleposition, Lampkin was
asked whether the term “low-ordexpdosion” was used in NFPA 921.1d[ at 84]. Lampkin
responded that the term was used in an earlierorebsit that it is not used in the current version.

[d].
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Again, it is not clear to the Court whether tdoerect term is actualfow-force explosion”
or whether the term “low-order exgdion” was simply used in anréar edition. If the latter is
true, the fact that the 2017 edition of NFPA 91 longer utilizes this term is not a reason to
exclude Lampkin’s testimony, given that Lpkin did not have the017 edition when he
investigated the incident in 2011. thie former is true, the Cournfis that this is not a reason to
exclude his testimony. This is certainly an atesdt can be addressed cross-examination.

Defendant further argues that Lampkin’s opisidio not fit the facts of this case. Whether
his opinions fit the facts dhis case “goes to the question of helpfulness to the trier of fatidts
v. Heckler & Koch, Ing.299 F. Supp. 814, 829 (W.D. Tenn. 2004). As to whether or not a low-
order explosion occurred in the Building, thera mnnection betweendlestimony being offered
and the issue in this casdhe Court finds Lampkin’s testiomy helpful and that Defendant’s
concerns regarding the facts can be assied through vigorous cross-examinati®ee id(“More
importantly, however, that factual weaknesses maynally be shown ifthe expert’s] opinions
does not require the Court to bas hestimony at this stage. Suabncerns go to the weight, not
the admissibility, of his testimony.”). Defdant is free to conduct a “[v]igorous cross-
examination” and/or present evidence to the contrBigubert 509 U.S. at 596.

Finally, Defendant argues that Lampkin’s methodology does not satisfipabbert
factors. Defendant asserts thampkin did not undertake testimg order to attempt to validate
his methodology and conclusions; his methodology hat been subject to peer review; his
methodology is not supported by peer-reviewedngifie or engineerinditerature; he did not
provide any rate of error;nd his methodology is not generalfccepted in the scientific

community.
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As discussed above, Lampkin testified dnion is consistent with NFPA 921, which
both parties acknowledge is the geally accepted standand the fire and plosion investigation
community. NFPA 921 sets forth recommetmias and guidelines for investigation, not
requirements. Therefore, any deviation frofRPA’s guidelines is not dispositiveAlford v.
Allstate Ins. Co.No. 12-cv-14238,2013 WL 12181846 (E.D. Mich. July 8, 2018jtihg People
v. JacksonNo. 272776, 2008 WL 2037805, at *1 (Mich. Ct. App. May 13, 2008)). While
Defendant argues that Lampkirddiot conduct any testing, NFFPR1 provides that “[tjesting of
the hypothesis is done by the miple of deductive reasoning, in wh the investigator compares
the hypothesis to all known facts as well aslibdy of scientific knowledge associated with the
phenomena relevant to the spedificident.” [Doc. 65-2 at 3]. Fther, expert testimony has been
held to be consistemtith NFPA 921, and satisfpaubert,without independent testingsee Erie
Ins. Co, 2015 WL 127894, at *7McCoy, 2003 WL 1923016, at *3. Moreover, Defendant’s
argument that Lampkin’s opinions were rsathject to peer review is misplacéd.It is not
Lampkin’s conclusions that hawe be peer reviewed, but raththe theories underlying the
forensic investigation standards in NFPA 921johte used to formulate his conclusiortsie
Ins. Co, 2015 WL 127894, at * 7c(ting Daubert509 U.S. at 593)seealso Ky. Farm Bureau
Mut. Ins. Co. v. Hitachi Home ElecBlo. 3:08-30-DCR, 2009 WL 2589854, at *4 (E.D. Ky. Aug.
20, 2009) (“Thus, these scientificetbries underlying the forensicdiinvestigative techniques [in
NFPA 921] have already been tested and deaela&ble.”). Lampkin tstified about the steps
taken in his investigation and thesults thereof, and any criticism that his investigation was less

than a strictly textbook inquiry goes to the weighhis testimony, and natls admissibility.

19 Specifically, during his depit®n, Lampkin was questioneas to whether anyone peer
reviewed his opinions in this casfDoc. 65-1 at 83]. Lampkin tekes, “I believe Mr. Icove has
peer reviewed them.”
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Based on the foregoing, the Court findatthampkin’s reliance on NFPA 921 and his
experience meets the qualification requiremgnissuant to Rule 702. The Court finds that
Defendant’'s arguments go towards the weightthaf evidence rather than its admissibility.
Accordingly, Defendant’'®aubertMotion in Limine to Excludehe Testimony of Greg Lampkin
[Doc. 65] is DENIED.

B. Todd Duncan

Defendant raises two primary challenge®tmcan’s testimony. Fst, Defendant argues
that he is not qualified to offer an opinion onetlier an explosion occurred in the Building.
Second, Defendant asserts that Duncan’s methodolomy i®levant, reliableor consistent with
the standards und®aubert

The Court will address Defendant’s challenges separately.

1. Qualifications

Defendant asserts that by his own admissiamdan is not permitted to offer any expert
opinion testimony on whether an eapion occurred in the BuildingDefendant emphasizes that
Duncan specifically answered, “No,” when asked whether he considered himself an expert on
explosions. Defendant continugasit Duncan does not have tiecessary training, education, or
experience with respect to explosions.

Plaintiffs submit that Defendant’s argumaestmisplaced. Plaintiffs acknowledge that
Duncan is not an expert on exptwss. Plaintiffs sta that Duncan does noeed to be such an
expert to know that an explasi occurred or caused damage. iRifis state that Duncan, through
his education, training, and expanrce, is an expert on physicaldes and reading evidence caused

by such forces.
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As mentioned above, Duncan is a professiemgiineer and is the owner of SEA. [Doc.
58-1 at 6; Doc. 58-7 at 1]. He obtained his Bachelor of Science deg@&5imicivil engineering,
and he majored in structural engineering. [Doc. 58-7 at 6]. He is affiliated with the American
Society of Civil Engineers, the Structurghgineering Institute, and the Tennessee Building
Officials Association. Ip.]. In addition, he isa past board member die City of Knoxville
Building Board of Adjustments and Appealdd.] His work involves consultations, where he
assesses catastrophic structagi@iage from EF4 tornados, lilag and explosions, and impact
damages from automobiles and traingl.]] During his deposition, Dhcan testified that with
respect to such consultations, they are limitedetermining what damage was caused and not
what caused the damage. [Doc. 58-1 at 6]. He further testifi@t he performs forensic
investigations for damaged structuresd.]] When asked whethershivork with SEA involves
determining whether explosionscurred, he answered, “Justlire sense of looking for evidence
that is consistent wth an explosion.” If.].

The Court finds Duncan qualified to render bEnions in this caseDuncan is not an
expert on explosions, nor doesweport to be an expert on egplons. While Duncan may not
render an opinion as to whetham explosion actually occurrede may offer opinions that the
damages in the Building are consistent with the structural damages seen from an explosion. Given
his extensive background in engering, his professional expamce of performing forensic
investigations, and his exper@n in looking for evidence oosistent with damages from
explosions, the Court finds Duncan qualiftedender his opiniom this case.

2. Principlesand Methods

Defendant asserts that Duncan’s testimongeigher relevant nor reliable. Defendant’s

primary challenge to Duncan’s testimony is tBaincan did not calculate the pressure generated
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by the explosion. Defendant continues that wpiessure is the basis Buncan’s opinion, he
failed to quantify the pressure of the explosion. Defendant maintains that this is fatal to the
admissibility of Duncan’s opinion.

Plaintiffs argue that it imot necessary to determine #a®mount of pressure generated by
the explosion and that Defendant may cross exaBimean on this issue. Plaintiffs argue that
Duncan relied on the physical idence to support his opinioma that he considered many
alternatives with rgpect to the damage before forming ¢osclusion. Plaintis argue that his
opinions are based on a universally-acceptethote—that is, NFPA 921—al that he obtained
sufficient facts and data support his opinions.

With respect to calculating the amountfofce generated by the explosion, the Court
disagrees with Defendant for similar reasons @reld above. Specifically, the Court finds that
Defendant may properly cross examine Duncan asjothe pressure was not calculated and that
Defendant may present contrary evidence to atteekeracity of Duncan’'gpinion. At this point,
however, Defendant has not pointed to any atttheequiring pressure calculations in the
determination of a low-order explosion pursuanNFPA 921. “Testing of the hypothesis is done
by the principle of deductive reasoning, in whibk investigator compares his or her hypothesis
to all the known facts as well #s body of scientific knowledgessociated with the phenomenon
relevant to the specific indent. A hypothesis can be testeither physically by conducting
experiments or analytically by applying sciéntprinciples in‘thought experiment.” Dorn v.
BMW of N. Am., LLCNo. 09-1027-WEB, 2010 WL 3913226t *5 (D. Kan. Sept. 30, 2010)
(citing NFPA 921, 4.3.6). Testing is n@prerequisite to admissibilitysee idat *14 (explaining
that Rule 702 does not require taal testing by the expert"see alsalacobs v. Tricam Indus.,

Inc., 816 F. Supp. 2d 487, 493 (E.D. Mi@@11) (explaining thatesting is not required in every
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case, particularly where, as hetiee expert conductegh examination of # physical evidence”)
(citing Clark v. Chrysler Corp.310 F.3d 461, 467 (6th Cir. 2002PD@ubertdoes not require an
expert to come in an actually pemnfn tests in any gen situation”) vacated on other groungdS40
U.S. 801 (2003))¢Crouch v. John Jewell Aircraft, IndNo. 3:07-CV-638-DJH, 2016 WL 157464,
at *3 (W.D. Ky. Jan. 12, 2016) (stating that whilesting is always desioke, [it] is not a
prerequisite to admissibility"jother citations omitted).

Here, Duncan’s testimony is based on a refiaXercise of his engineering expertise and
forensic experience to the alable facts. Although Defendf maintains that Duncan’s
conclusions have not been validated, citin@tmcan’s deposition testimony wherein he testifies
that he cannot one hundrpdrcent confirm that the event gesied enough pressure to move the
wall, Rule 702 does not “require anyigiapproaching absolute certaintypaniels 291 F. Supp.
3d at 840 (quotingamraz,620 F.3d at 671-72).

Defendant asserts that Duncan’s methodologyigliable for a number of other reasons.
For instance, Defendant argues that DuncarssVisit to the Building was on February 29, 2012,
which was more than eight montagier the fire on June 1, 2011, ahdt he did noteturn to the
Building until the summer of 2014 urther, Defendant submits tHatincan did not determine the
condition of the Building prior to the incidenhé that the damage could be the result of other
causes. Duncan, however, testified that lte atinsider many other reasons for the damage,
including settlement of the Building. Furthergt@ourt finds such arease subject to vigorous

cross-examination and presentation of conteaiglence but are not reasons for exclusiGee
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Andler,670 F.3d at 729 (explaining thateakness in an pert witness’s factal basis is not a
reason for exclusiory.

As part of his investigation, Duncan inspedieel Building to determine if the damage was
consistent with an explosion, he photographeddi&aimaged structures, he considered alternative
theories as to the damages, he reviewed phqgibgraf the Building that were taken prior to the
fire, he conducted an elevation survey, and relied upon his professional experience. The Court is
satisfied that his testimony meets aubertprinciples.

Finally, Defendant argues that Damts methodology does not satisfy aubertfactors
because Duncan did not test his conclusiorssir@thodology has not been peer reviewed, he did
not determine the rate of err@and his methodology is not generally accepted in the scientific
community. Defendant also assdhtat Duncan’s opinion was developsalely for this litigation.

The Court disagrees that Duncan should exeluded from testifying in this case.
Defendant argues that Duncard diot perform a specific test.€i, determining the pressure
generated by the explosion), but Duncan inspected the Building, performed an elevation survey,
and testified that he consideraltipossible causes for the obsehgamages in the Building. [Doc.

58-1 at 34]. Further, in hixpert report, Duncan relies orFRA 921, a generally accepted source,
that characterizes the type of damage that Iserebd in the Building. [Doc. 58-2 at 7]. The
Court also does not find that Duncan developsdbinions solely for this litigation as his work
consists of performing consultatis with respect to damages obvserafter explosions. [Doc. 58-

1 at 6]. Finally, with respect the rate of error ahwhether Duncan’s methodology has been peer

20 pefendant also argues that Duncan fiked affidavit, claiming to have personal
knowledge that the pressure was caused by amsgpl within the structure. [Doc. 59 at 16].
Defendant requests that the Courikstthe affidavit pursuant to Ru56(c)(4). The affidavit [Doc.
33-1], however, was filed in opposition to Defantls Motion for Summary Judgment, which is
not before the undersigned.

41



reviewed, the Court has considered these fadiatsn light of Duncan’s professional experience,
investigation of the Building,ral reliance on NFPA 921, the Coddes not find these factors fatal
to the admissibility of his opinionSCA Hygiene Prod. Aktiebolag Wirst Quality Baby Prod.,
LLC, 250 F. Supp. 3d 244, 262 (W.D. K017) (“Therefore, the lack of peer review or error rates
is not fatal.”). Accordinglythe Court finds Defendant's Mein in Limine to Exclude the
Testimony of Todd Duncarbjoc. 58] is DENIED.

C. Charles Witt

Defendant challenges Witt's testimonyedause he relied upon Duncan’s opinion.
Defendant asserts that because Duncan’s opstionld be excluded, Witt's opinion should also
be excluded. Defendant maintains that shdwdCourt grant its Motion regarding Duncan, there
would be no valid basis for Witt's proposed testimony.

As explained above, the Coueclines to exclude Duncantestimony in this case.
Accordingly, the Court finds no basis to exclude Wi testifying as to the costs of repairs, and
therefore, Defendant’s Motion in Limine &xclude the Testimony of Charles WiRdc. 60] is
DENIED.

D. Maurice Malliaand Mary French-Ewers

As mentioned previously, Defendant’s Matichallenges Mallia’s and French-Ewer’s
gualifications and their methodologin response, Plaintiffs seathat Defendant’s Motion should
be rendered moot because they do not intendiyareMallia’s and French-Ewer’s opinions at
trial. In its Reply, Defendantsaerts that Plaintiffs did not objetct the Motion, meaning that all
the reasons set forth for exclusiointhe witnesses are undisputed.

During the hearing in this matter, Defendantntaned that its Motn should be granted.

For grounds, Defendant argued that it believed Duncan relied on Mallia and French-Ewers’s
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report, but it would need to confirth. Plaintiffs stated that it is unfair to deem Mallia and French-
Ewers unqualified to render an opiniorthis matter, given that Pl#iffs do not intend to rely on
their testimony. Subsequently, after the heammthis matter, Defendant filed a Supplemental
Brief [Doc. 84], stating that Plaiifits filed an exhibit list that indicated that they may use the
“reports, drawings, tables, photos, and exhitatseports prepared by Mary French-Ewers” and
the “reports, drawings, tables, phetand exhibits to reports paaed by Maurice Mallia.” [Doc.
84 at 1] (citing [Doc. 81 at 1 18-19]). Thewt ordered [Doc. 85] Rintiffs to respond to
Defendant’'s Supplemental Brief, given thataiRtiffs’ exhibit list was contrary to the
representations made to tGeurt at the May 10 hearing.

Plaintiffs filed a Reply to Defendant’s Supplental Brief, stating as follows: “Plaintiffs
have no intention on using Maurit&allia or Mary French-Ewers asperts. Plaintiffs have no
intention of using the reports, drawings, or cktons contained in their reports. This writer
made that representation to the court at the oral argument Batiertmotions and it remains
true.” [Doc. 86 at 1]. Plaintiffs explain that they named Mallia and French-Ewers on their exhibit
list under the heading “if needed” in the evéfendant uses the witnesses’ information.
Plaintiffs continue that theglid not want to be barred froosing these same reports on cross-
examination because, at the hearing, Defendantdvmtlagree to restrithtese withesses for both
parties.

Although Defendant insists th#te expert witngses should be excluded based on their
gualifications and methodology, the Court finds @ason to make such findings, given Plaintiffs’

representations to the Court that they will not utilize any information provided by Mallia and

21 Upon the Court’s review of Duncan’s dejtims testimony and his report, it does not
appear that Duncan relied on Mallia and French-Ewers’s opinions in forming his own conclusions.
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French-Ewers in this case. The purpose of Dadat’'s Motion is to exclde these witnesses at

trial—Plaintiffs have agreed not to use thefitcordingly, the Court find®efendant’s Motion in

Limine to Exclude the Testimony of Mece Mallia and Mary French-EwerB¢c. 62] DENIED

ASMOOT.

V.

CONCLUSION

Accordingly, for the reasons set for@bove, the Court finds as follows:

1. Defendant’s Motion in Limme to Exclude the Testimony of
Todd Duncan[Doc. 58] is DENIED;

2. Defendant’'s Motion in Limingo Exclude the Testimony of
Charles Witt Poc. 60] is DENIED;

3. Defendant’'s Motion in Limingo Exclude the Testimony of
Maurice Mallia and Mary French-Ewerdc. 62] is DENIED

ASMOOT; and

4. Defendant’s Motion in Limingo Exclude the Testimony of
Greg Lampkin Doc. 65] is DENIED.

IT ISSO ORDERED.

ENTER:

\‘ZEI Ina. O ralon
Debra C. Poplin
United StatesMagistrateJudge
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