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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

MUNSON HARDISTY, LLC,

Plaintiff,

)
)
)
)
V. ) No.. 3:15-cv-547-TAV-DCP
)
LEGACY POINTE APARTMENTS, LLC, )
)

Defendant. )

MEMORANDUM OPINION

This civil action is before the Couoh defendant’s Motion for Judgment on the
Pleadings [Doc. 109]. Defendant filed thiasotion on April 3,2018, and plaintiff
responded on April 25, 2018 [Doc. 111]. fBredant replied on Mag, 2018 [Doc. 113].
For the reasons set forth below, the Court BENY defendant’s motion.

l. Procedural and Factual Background

A. Summary of Allegationsin Plaintiff's Complaint

This civil action arises out of the congttion of Legacy Pointe Apartments (“the
Project”), an apartment complén Knox County, Tennessee [Dd&6 p. 2]. Defendant is
a Tennessee limited liability companytted to construct the Projedtl]]. Plaintiff was
one of four partner&ho undertook this business ventarel served as general contractor
on the Project, while defendaheld title to the Project’s & property andentered into
financing covenants with ¢h U.S. Department of Houng and Urban Development
(“HUD") and HUD lendersId.]. The Project was financed through a loan offered and

insured by HUD and underwritten by Wellsr§a (“Lender”) pursuant to the HUD
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§ 221(d)(4) program authorizeloy the National Housing Actld. p. 5. 12 U.S.C.
8§ 1715I(d)(3) and (d)(4) (2011). Under sent21(d)(4), defendanhd each investor in
defendant were bound to certain financmegiuirements, one of which provided that
defendant and its investors could not enter prteate secondary fimeing for the Project
or receive any distributions during ttem of the construction financintd[].

1. The Construction Contract

On September 13, 2007, the parties edt@méo a cost-plus construction contract
for the Project (“the Construction Contract”), it provided that plaitiff would be paid
the actual cost of the Project’s constructiand would additionally receive an equity
interest in the Project ilieu of a monetary fedd.]. Specifically, plaintiff received a ten-
percent ownership interest in defendant, wiiscreferred to in theontract as “BSPRA,”

a HUD acronym for Builder’'s and Spsor’s Profit and Risk Allowanced.].

The Construction Contract required pldinio furnish defendant with payment and
performance bonds (“Paymeand Performance Bonds”) issii by the Great American
Insurance Company (“GAIC”) tassure completion of therork as specified in the
Drawing and Specificains of the Projectldl.]. Any changes to the Drawing and
Specifications had to be approved intimg by Lender and the HUD Commissioner, and
defendant had a duty ftoitiate and approve change ordersgood faith fo all work it
requested of plaintiff outside of the scaydghe Drawings and Specificatiorid.[at 7]. On
September 4, 2007, the parties, GAIC, artters entered into an Indemnity Agreement

related to the Payment andrfdemance Bonds and on September 13, 2007, the same day



that the parties entered into the ConstarctContract, plaintiff obtained the Payment and
Performance Bonds from GAIC in the amount of $18,047,G#P [

Also on September 13, 2007, the HUD ladmsed, and construction on the Project
commencedIfl. at 6]. Defendant executed a Mortgagor’s Certificate, which provided
“upon completion of the Projedhere will not be outstandy any unpaid obligations
contracted in connection withe purchase of the propertgnstruction of the Project or
the mortgage transaction except that solslgations may be appved by [HUD] as to
term, form, and amount’ld.].

Plaintiff alleges that, during the coursé construction, defendant unilaterally
modified the Drawings and Specifications fitve Project in violation of the parties’
previous agreement and that these changesdrsagnificant extra wi for plaintiff that
was outside the scope of the Construction Conttdciaf 7]. Plaintiff also alleges that
defendant did not submit thesiganges for approval to HUD and Lender and did not submit
change orderdd.]. Plaintiff alleges that, becausetbkese changes,performed work in
excess of the contract amount by apprately $2,120,537.85 and that this amount
remained outstanding to suboc@dtors, vendors, and suppliers (the “Claims for Extra
Work”) [Id.].

Under the Construction Contract defendasas obligated to paplaintiff for all
amounts incurred in connectionith the Project, and plaiiff in turn was to pay
subcontractors for any work performdd.[at 7—8]. Prior to the closing of permanent

financing for the project, odanuary 11, 2009, an outsidertified public accountant



reviewed financial statements in connectiothwdefendant’s final cst certification to
HUD [Id. at 8]. The auditor advised defenddhat the extra amounts expended by
defendant above and beyond the Constructiarti@ot “are reconciled to the balance sheet
and could represent a distrttan and will have to waifor surplus cash later’ld.].
Plaintiff alleges that defendadid not inform plaintiff of theauditor’s red flag and was in
fact told by defendant that it should nosdiss cost certification with the auditéa.[.

Later that month, plaintiff alleges, féadant promised t@ay the outstanding
Claims for Extra Work, totaling $2,120,537.858 the respective subcontractors, vendors,
and suppliers directly if plaintiff waived itgght to receive payment for all amounts owed
under the Construction Contract. Plaintiff vialsl that defendant intended to borrow funds
from defendant's manager and majority memlb¢arold Moore, to pay the Claims for
Extra Work directly, and theby discharge plaintiff's liahty for payment both to the
subcontractors and on the Proje&ayment and Performance Bonlds][ Plaintiff alleges
that it relied on this represieion and waived its right teeceive the payment (“the 2009
Agreement”). This agreement was allegedhemorialized in February 2009, when
defendant promised plaintiff and represerttedHUD and the Lendean writing that the
funds defendant borrowed from its managedt arajority member wald be used to pay
the Claims for Extra Work and defendant wbrgpay this loan witlts surplus cashd.].

Plaintiff alleges that at this time, urkm®wn to plaintiff, defendant took the funds
it borrowed from its managing member and fraledtly transferred #m to a shill entity,

State Insulation, LLC (“Defendant Affiliate”) for no consideratidd. [at 2]. Defendant



Affiliate then took assignment of the subtm@ctor claims but did not discharge those
claims as promised to plaintifid.]. Instead, plaintiff allegethat defendant and Defendant
Affiliate colluded in asserting the subconti@cclaims Defendaniffiliate had obtained
by assignment against the Payment Bond.

2. PermanentFinancing

On July 31, 2009, the Project auditobmitted a development cost audit for the
Project to defendant. Theditirepresented that defendanwted plaintiff $3,585,516 as
“Construction Payable,” whictepresented the BSPRA ane iGlaims for Extra Workil.
at 9]. Plaintiff states that it did notme@nd this payment because the BSPRA amount had
been contributed as “sweat éytiin order to receive a 10 peent membership interest in
defendant, and plaintiff waslygng on the 2009 Ageement for defendant to directly pay
the subcontractors the Claims for Extra Warkd thereby discharge plaintiff’s liability
[1d.].

In 2010, defendant secured a thirty-ylean offered and insured by HUD pursuant
to HUD’s § 221(d)(4) programd. at 3]. To secure this loatdefendant had to make certain
representations to HUD and Lender, udihg that all claims resulting from the
construction of the Pregt had been paidid.]. Defendant did sanaking representations
that all claims had beepaid, excepting approximatel$500,000, with defendant
represented would be paid through escrow iwitbrty-five days, and that there were no
outstanding debts to subcontractors, vendors, and supjpidieas 7]. Plaintiff alleges that

defendant made this statement knowing that # faése, that those debts had in fact been



improperly assigned to Bendant Affiliate, andhat Defendant Affiliate was preparing to
make a fraudulent claim against the PapmnBond on behalf of those amounis.]|
Plaintiff protested defendantiepresentation to HUD andeh.ender and refused to join
defendant’s statementl[].
3. Suit Against GAIC

On October 23, 2009, Defdant Affiliate filed a caplaint against GAIC, the
insurer of the Payment Bonid, the Chancery Court forkox County, Tennessee, making
a claim against the Payment Bond ptdi had provided for the Projectd.]. Defendant
Affiliate asserted that plaintiff had failed to pay the Claims fair&XVork and asked for
$2,120,537.85 in addition to costs, prejudgimaterest, and attorneys’ fees (the “Bond
Claim Action”) [Id. at 11]. Plaintiff alleges that defdant knew of this suit but did not
disclose its existende HUD or the Lenderfl.]. On September 30, 2011, GAIC filed an
interpleader complaintInterpleader Action”) in the Céincery Court fo Knox County,
Tennessee pursuant to a settlement agreement it reached wittddeféffiliate and
defendant, and sought to depdsithe court $750,006f funds it held asecurity for the
Payment BondIfl.]. On December 20, 24, defendant and DefenuaAffiliate filed an
answer to GAIC’s complaint and assertetbanterclaim against GAIC and a cross-claim
against plaintiff, among othetig, the Interpleader Action, gning that Defendant Affiliate
was entitled to the depibsplus interestid.]. On June 6, 2012, Defendant Affiliate and
GAIC dismissed the Bond Claim Action withoptrejudice. Plaintiff notes that on

November 23, 2013, defendanti'naging member represethti@ a declaration filed in



an action pending in the United States Districti€ for the Southern District of California,
that the claims of the subcontractors in Breject, in the amount of approximately $2.1
million, had been paidld. at 12].

4. Refinancing of the Thirty-Year Loan

In 2012, defendant refinanced its thigtgar loan under HUR' § 221 program with
a new HUD lender, Greystone Fnwal (the “New Lender”) Igd.]. As part of this
refinancing, defendant executed a Regulafagyeement, certifying again that defendant
had no unpaid obligations witiespect to the mortgaged property and that all contractual
obligations of defendant or drehalf of the defendant weefully disclosed to HUDI{.].

At or around the time of the closing tfis refinancing, defendant executed a
Surplus Cash Note its member manager Harold Mooretie amount 0$2,474,322 (the
“Surplus Cash Note”)Ifl.]. Plaintiff alleges on information and belief that defendant
obtained HUD’s required consent for this SugpCash Note by falsely representing to
HUD that the managing member had lent 20,537.85 to defendant to pay for the Claims
for Extra Work, and would be repaalit of surplus cash from defendaid.[at 12—13].
Plaintiff alleges that in realitthe funds had bedransferred to Defendant Affiliate for no
consideration in order for Deaidant Affiliate to purchase the Claims for Extra Work and
pursue a claim against the Payment Bddd.[ Plaintiff alleges that this scheme would
allow for an illegal triple recovery of the Claims for Extra Work:tffrem the proceeds of

a false claim against the Payment Bond, sddoom the proceedsom the of repayment



of the Surplus Cash Note, and third by fajlito pay defendant’s original obligation to
plaintiff for the Claims of Extra Workidl. at 13].

At the close of the 2012 refinancing,feledant again needed to, and did, make
representations to HUD undemadty of perjury in a Certi@iate that no unpaid obligations
from the Project remained outstandind.]l Plaintiff alleges that defendant made these
representations again knowing them to dsefand further without disclosing Defendant
Affiliate’s recently dismisse litigation against GAIC, & Interpleader Action which
alleged the existence of outstanding unpalddigations, the outstanding construction
payable to plaintiff, and defielant’s Surplus Cash Notkl[]. Plaintiff states that it refused
to provide its consent to thisfinancing, believing it to bebtained under false pretenses
and tainted by fraud, and advised defendhat seeking HUD refiancing under false
pretenses was wrongfubf at 14].

5. Retaliation Against Plaintiff

Plaintiff alleges that defendant retalitagainst it because maintained that the
refinancing was wrongful and stated that, tenapercent member of defendant, its consent
should have been requireld.[at 15]. First, on or about Aip2014, plaintiff alleges that
defendant took actions to repudiate and elatgnplaintiff's ten-pecent membership in
defendant Id.]. Second, plaintiff alleges that féedant filed a state-court action in
Tennessee Circuit Court to divest plaintiffitsf membership interest in defendant and to
divest plaintiff of its ecoamic rights to the BSPRAJ.]. Third, plaintiff alleges that on

January 17, 2014, defendandabefendant Affiliate filed armmended counterclaim and



crossclaim in the Interplead Action asserting thereinreew claim of $2.1 million for
damages against plaintiff for the Claim for Extra Wdtdk at 16]. In the amended claims,
defendant and Defendant Affiliatleged that plaintiff hadhiled to pay the Claims for
Extra Work to Defendant #iliate, which had been ssigned these claims from the
subcontractors. Plaintiff statésat these Claims for Extra WWoare the same Claims that
defendant agreed in February of 2009&y directly to tk subcontractordd.].

Plaintiff alleges that defendant and Dedant Affiliate’s amaded counterclaim and
crossclaim revived plaintiff'sight to original payment bgefendant for Claims for Extra
Work. Plaintiff asserts that any statute-ofitations defenses are wad by defendant or
are equitably estopped due to plaintiff'stjfied reliance on the 2009 Agreement, and due
to defendant’s ongoing concealment and epsesentations to HUD, the Lender, and the
New Lender (“the Lenders”) that defendant had or would be paying the subcontractor
claims directly.

Plaintiff states that defendant continte@snaintain the Intetpader Action against
plaintiff and continues to agsehat plaintiff owes Defend Affiliate $2.1 million for the
Claims for Extra Work. Platiff asserts that defendant owelintiff $3,585,516, which
accounts for the valuaf the BSPRA and approximately ,$20,537.85 for the extra costs
plaintiff expended related to the Claims Etra Work done outside of the Drawings and

Specification planslgl. at 17].



6. ProceduralHistory

On December 10, 2015, plaintiff filed @omplaint against defendant alleging
violations of the False Claims Act (“lAC), the Racketeer Influenced and Corrupt
Organizations Act (“RICQO”), ad several state law claims¢b. 1]. Plaintiff updated its
complaint in a Second Amend€&dmplaint filed on June 28, 201doc. 86]. On July 12,
2017, defendant filed a Motion to Dismisg féailure to State a Claim [Doc. 89]. On
March 14, 2018, the Court dexi with leave to refile dendant’'s Motion to Dismiss,
stating that defendant should file an aaswo plaintiff's Second Amended Complaint
before refiling its motion to dmiss or, in the alternativeaise the same arguments in a
Rule 56 motion for summary judgment [Dob05]. Defendant answered plaintiff's
complaint on March 28, 2018 [Doc. 107], ama April 3, 2018, defendant filed a Motion
for Judgment on the Pleadings [Doc. 109].

In its Motion for Judgment on the Pleags, defendant presents several arguments.
First, with respect to the FCA claim, defamd states that pldiff's retaliation claim
should be dismissed becauseAlneis not intended to coverahtiff or the retaliatory acts
that plaintiff is alleging [Doc. 109-1 at 5]. Alternatively, defendant argues that plaintiff's
retaliation claim is time-barred by the déippble three-year state of limitationsl[at 8].
Second, with respect to the RI@R&im, defendant states tttae claim is invalid because
plaintiff does not and cannot allege a patteirnacketeering activity, a necessary element
of the claim [d. at 13]. Alternatively, dendant states that plaintiff's claim is time-barred

by the applicable four-year statute of limitatiotts pt 16]. Finally, defendant argues that,
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should the Court dismiss thedviederal claims, it should dawe to exercise supplemental
jurisdiction over the remaing state law claimdd. at 17]. However, defendant states that
even if the Court chooses to exercise supplaal jurisdiction, the state claims are time-
barred by the applicable statutes of limitatitwh ft 18].

Plaintiff filed a response in oppositida this motion [Doc. 111] and defendant
replied [Doc. 113]. Accordingly, th matter is ripe for disposition.
Il. Standard of Review

According to Rule 8 of thEederal Rules of Civil Procede, a plaintiff’'s complaint
must contain “a shorta plain statement of the claimashing that the pleader is entitled
to relief.” Fed. R. Civ. P. 8(a)(2). Thouge statement need rnmintain detailed factual
allegations, it must contain “factual contenattlallows the court to draw the reasonable
inference that the defendant iallle for the misconduct allegedAshcroft v. Igbal 556
U.S. 662, 678 (2009). Rule 8 “demand®re than an unadoed, the-defendant-
unlawfully-harmed-me accusationld.

A defendant may obtain dismissal of a cladimat fails to satisfy Rule 8 by filing a
motion under Rule 12(c). When considerinBwde 12(c) motion, the Court may look to
the complaint, its exhibitstems appearing in the recoaf the case, and documents
incorporated by referee into the complaint ancentral to the claimsPaulin v. Kroger
Ltd. Partnership | 3:14CV-669-DJH, 2018VL 1298583, at *3 (W.D. Ky. Mar. 23, 2015)
(quoting Barany-Snyder v. Weineb39 F.3d 327, 332 (6th Cir. 2008)). A Rule 12(c)

motion for judgment on the pleadings is azaly using the same st#ards that apply to
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12(b)(6) motions for failuréo state a claimLindsay v. Yate498 F.3d 434, 438 (6th Cir.
2007). Thus, on a Rule 12(c) motion, theu@aonsiders not whether the plaintiff will
ultimately prevail, but whether the facts pdértine court to infer'more than the mere
possibility of misconduct.”lIgbal, 556 U.S. at 679. For purpasef this determination,
“all well-pleaded material allegations of the@tlings of the opposing party must be taken
as true, and the motion may peanted only if the movingarty is nevertheless clearly
entitled to judgment.”Tucker v. Middleburg-Legacy Placg39 F.3d 545, 549 (6th Cir.
2008) (quotinglPMorgan Chase Bank, N.A. v. Wind&t0 F.3d 577, 58@®th Cir. 2007)).
This assumption of veracity, however, doed eatend to bare assertions of legal
conclusions|gbal, 556 U.S. at 679, nas the Court “bound to accept as true a legal
conclusion couched adactual allegation.”Papasan v. Allaind78 U.S. 265, 286 (1986).
After sorting the factual allegations fraime legal conclusions, the Court considers
whether the factual allegationstrifie, would support a claim &tfing the plaintiff to relief.
Thurman v. Pfizer, Inc484 F.3d 855, 859 (6th Cir. 2007)his factual matter must “state
a claim to relief that iplausible on its face.’Bell Atl. Corp. v. Twombly550 U.S. 544,
570 (2007). Plausibility “is not akin to‘probability requirement,but it asks for more
than a sheer possibility that a defendant has acted unlawfutijpal, 556 U.S. at 678
(quoting Twombly 550 U.S. at 556). “[W]here the well-pleaded facts do not permit the
court to infer more than ¢ghmere possibility of miscondydhe complaint has alleged—
but it has not ‘show[n]'—'that theleader is entitled to relief.”1d. at 679 (quoting Fed.

R. Civ. P. 8(a)(2)). “A motio brought pursuant to Rule (£2 is appropriately granted
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‘when no material issue of fact exisaied the party making the motion is entitled to
judgment as a matter of law.Tucker 539 F.3d at 549.
[ll.  Analysis

A. Plaintiff's Claim of Retaliati on under the False Claims Act

Plaintiff has stated a claim under the FC3ection 3730(h)(1) of the FCA states:

Any employee, contractor, or agent ikl entitled to allelief necessary to

make that employee, contractor, or dgehole, if that employee, contractor,

or agent is discharged, demoted, susieel, threatened, harassed, or in any

other manner discriminated against the terms and conditions of

employment because of lawful acts ddnyethe employee, contractor, agent

or associated others in furtheranceaafaction under thisection or other

efforts to stop 1 or more vidians of this subchapter.

31 U.S.C. § 3730(h) (2006).

Defendant argues that plaffis FCA claim fails for tiree reasons. The first two
are related: defendant argues that plaintifidsa cognizable entitynder the FCA because
plaintiff is not an “employee, contractor, agent” as contemplated in the Act and,
accordingly, also was not “disalged, demoted, suspendedettened, harassed, or in any
other manner discriminated agaimsthe terms and conditions of employmetl U.S.C.

8§ 3730(h) (2006) (emphasis added). Defendaotalgues that plaintiff's retaliation claim
is time-barred [Docs. 109-1, 111]. For tleasons that follow, defieant’s positions are
unavailing.

As an initial matter, the FCA applies to plaintiff. Plaintiff has pled facts sufficient

to demonstrate that it is a contractor as coptated in the Act. Té plain language of the

statute makes clear that section 3730(h) reesedie available to employees, contractors,
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and agents. Giving the term “contractor” pigin meaning, plaini has clearly alleged
facts sufficient to show that it was on8ee Potts v. Ctr. forx€ellence in Higher Educ.,
Inc., 244 F.Supp. 3d 1138, 1144 (D. Colo. 2pXfinding the relevat definition of
‘contractor’ in section 3730(lgs ‘one who contracts to dwork for or supply goods to
another’) (quotingContractor, Black’s Law Dictionary(10th ed. 2014)). Plaintiff was the
general contractor for the Project, as meal@ed in the parties’ Construction Contract
[Doc. 86-1]. Plaintiff contreted with defendartb oversee constructiasf the Project in
exchange for monetary and proprietary compgmsa Therefore, plaintiff is considered a
contractor and has alleged facts sufficierditow a contractual relationship with defendant
as contemplated in section 3730(h).

Further, case law supports the holding geattion 3730(h) meanghat is says: that
relief is available to those who retain an eoyphent, contractual, or agency relationship.
SedJ.S. ex rel. Abou-Hussein v. Swe Applications Intern. CorpCivil Action No. 2:09-
1858-RMG, 2012 WI6892716, at *1 (D.£. May 3, 2012)aff'd 475 Fed. Appx. 851 (4th
Cir. 2012) (per curium) (“Plaintiff does notede in the Amended @aplaint that he had
any personal employment, contractual or agerelationship with [defendants]. These
Defendants were simply gowvenent contractors who were alleged in the Amended
Complaint to have actetthrough Plaintiff's employer [] to retaliate against him. These
Defendants fall well outside the scopetlod 2009 amendmet § 3730(h).”);Knight v.
Johnson Civil Action No. 2:15-cv-03199-DCN-MGRB2018 WL 3615224at *11 (D.S.C.

May 9, 2018) (“Plaintiff had no sort of engyiment, contractual, cagency relationship
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with [defendants]; accdingly, Plaintiff's claim againsbefendants pursuato 31 U.S.C.
8§ 3730(h) fails.”).

Defendant argues that, according to ldggslative history, Congress intended the
terms “contractor” and “agent,” which werelded to the statute later than the term
“employee,” to cover only those individuadsid entities that nevertheless operate under
something akin to a traditiohamployment relationship [Doc. 11 p. 8]. But the Sixth
Circuit has repeatedly submitted that where, as,libe plain language of a statute is clear,
there is no need to constiite legislative history.Daniel v. Cantrell 375 F.3d 377, 383
(6th Cir. 2004) (“Where the plain languageaddtatute is clear, however, we do not consult
the legislative history.” (citingn re Comshare Inc. Sec. Litjd.83 F.3d 542, 549 (6th Cir.
1999) (“When interpreting a stae, we must begin with ifgain language, and may resort
to a review of congressional intent or legisle history only when the language of the
statute is not clear.”)).

Plaintiff has also alleged sufficient facto demonstrate that it was “discharged,
demoted, suspended, threatened, harassedany other manner discriminated against in
the terms and conditions of playment” due to its lawful actions. 31 U.S.C. § 3730(h)
(2006). PIlaintiff contracted with defendantserve as general contractor for the Project.
Plaintiff therefore contracted to provide sees and do work for defendant in exchange
for compensation. These provisions—in a cacttbetween plaintiff, a general contractor,
and defendant—fall within the phrase “termsl@onditions of employant” as understood

in the FCA. The structure and history of 335.C. § 3730(h) requitthis conclusion. The
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statute provides a remedy for “employees, contractors, or agents” who are discriminated
against “in the terms and conditions of empleyy” 31 U.S.C. § 330(h) (2006). These
terms appear to contradict omeother: contractors and a¢ggenormally do not have “terms

of employment,” as those term®arsed in legal parlance. ©af the terms therefore must
yield.

But the parties disagree about which téniat should be. Defendant interprets the
language “terms and conditions of empl@mti as requiring parties to maintain a
conventional ‘employmetHike relationship,’ in order tgeek relief under section 3730(h)
[Doc. 109-1 p. 6]. Defendant thus seems to understand this term as extending only to
conventional employer-employee relationshipsd reads the Act as amended to cover
contractors and agents who, although cadleéch, nevertheless operate under a traditional,
common law-type employment lagionship. Defendant asserts that there was no
employment relationship of i kind between plaintiffand defendant, and so no
discrimination with respect to any terms andditions of their contract is applicable to
the claim [Doc. 113 p. 5]. PHaiff argues to the contrary, stating that the Act's scope was
expanded more substantiallydover contractors and agemt®re generally, and that the
terms and conditions of its goyment by defendardre laid out in the Construction
Contract and 2009 AgreenterPlaintiff further asserts that these terms were violated when
defendant retaliatorily withhelglaintiff's compensation and aiy when plaintiff refused
to condone or cooperate in defendantieged fraudulent misrepresentations to HUD

[Doc. 111 p. 8].
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Plaintiff has the better of the argumentrsEirelevant rules of statutory construction
dictate that later-in-time amendmemiSstatutory provisions governDetroit Receiving
Hosp. and Univ. Health Ctr. v. Sebelils/5 F.3d 609, 615 (6t8ir. 2009). The terms
“contractor” and “agent” were added toetlFCA in 2009, expanding the scope of
cognizable plaintiffs beyond ¢horiginal “employee.” Therefe, the focus must be on the
relevant agreement which houses the temasanditions of a cognizable party’s—be it
an employee, contractor, or agent— eogpient. If the phrase “in the terms and
conditions of employment” means what defant says—that the FC despite clearly
applying to contractors and agents, atlequires a common law understanding of an
employment-like relationship, ¢hAct would be limited in waythat fail to comport with
the plain meaning of its termadwould need to be construashtrary to relevant rules of
statutory construction. It is difficulto see why Congress would have written the
Amendments to provide suehnonsensical result.

Other courts have also found thatpoyment-like relationsipis now cover agent
and contractor work arrangements more gdlyerad=or example, the Fifth Circuit, has
stated:

The 2009 amendment requires that courts must expand the class of

defendants beyond just employers Imat interpret thatexpansion as a

license to sue anyone.... One of ther@istourts recognizd there still must

be an employer-type relationship, anmticulation we can accept if the

meaning is confined to the three typesaationships listed in the statute.

Defendants, then, must be those blgom plaintiffs are employed, with

whom they contract, or for whom theyeagents. In addition, the retaliatory

action must be related to terms aoonditions of employment, or the
contract, or agency relationship.

17



U.S. exrel. Bias v. Taigphoa Parish Sch. Bd816 F.3d 315, 324 (5th Cir. 2016) (internal
guotation marks andtations omitted).

Contrary to defendant’s arguments, BiXircuit precedent does not require a
different result. Defendant readander Boegh v. EnergySolutions, |n€/2 F.3d 1056,
1062-63 (6th Cir. 2014)0 state that section 3730(h),eaganded by its 2009 amendment,
is only meant to correct a narrow loophole #ngs extend protectidio those workers who
are considered employees in everything farne [Doc. 113 p. 3]. However, the Court
disagrees with defendant’s reading/@inder Boegland finds, as discussed above, that the
statute’s 2009 amendments widened coverage for FCA retaliation beyond what defendant
submits.

In Vander Boeghthe Sixth Circuit discussed inada the court system’s evolving
understanding of ther@ “employee” as used in the FCAhere, the circuit court found
that a job applicant, who had never been apleyee, contractor, or agt of the defendant,
fell outside of section 3739 scope of protectionVander Boegh772 F.3d at 1062. The
applicant argued that the term “employee” didae broadly construed to encompass job
applicants, however the coudeclined to adopt this expsive reading, and instead
discussed the effect of the 2009 FCA ameaxli® to reason that the term ‘employee’

should be limited to ‘employent-like relationships’ “regardless of whether the person is
a salaried employee, an employee hired asdapendent contractor, or an employee hired
in an agency relationship.Td. at 1063-64 (citing 155 Con&ec. E1295-03, 2009 WL

1544226 (June 3, 2009) (statemehRep. Howard L. Berman)).
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Vander Boeglis distinguishable from the currezdse, where plaintiff seeks section
3730 protection based on its position as areatdr to defendant, not an employee of
defendant. There is no binding precedenthe Sixth Circuit ago the scope of a
contractor's FCA protections; however oth@uds in our circuit have found that the
addition of the terms “cordctor” and “agent” to section 3730 has expanded FCA
protections beyond those tradititlgaunderstood to be “emplogs.” The district court in
Ickles v. Nexcare Health Sys., L.L,..@78 F.Supp. 3d 57&91 (E.D.Mich. 2016)
explained:

The 2009 Amendments to section 373{tlded ‘contractors’ and ‘agents’

to the description of persons withthe scope of the Act's protections.

Although the amendments did not defitimse terms, it is clear that the

purpose was to ensure that the potibpns of the Act extended beyond a

traditional employment relationship.

Id. (quoting “The False Claims Act: Fraud Against the Government § 5:1).

In Ickles plaintiff was an employee of a non-pasdntity, which hired plaintiff as a
physical therapist and then assigned hertwide work services to defendant, a nursing
home. The court found that plaintiff wascantractor to defendant under section 3730
because she had been conwdcbut by her home compario provide services for
defendant. Ickles 178 F.Supp. 3d at 591. The doexplained “in addition to an
employee’s actual employer, the current \@rsof the statute also covers independent
contractors and other emplogmt-like relationships.”ld. at 591 (quotinglibor v. Mich.

Orthopaedic Inst. 72 F.Supp. 3d 750, 759 (E.D. Mick014) (internal quotations and

emphases omitted)). The court thus fourat the FCA could apply to an employment-
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like relationship outside of the scope ofraditional, common law understanding of the
term.

In the present case, the Codetermines that plaintiff is a contractor whose “terms
and conditions of employment” with def@gant were memorialized in the 2007
Construction Contract and, plaintiff allegegdated in the 2009 Agreement [Doc. 86; Doc
86 Exhibit 1]. Plaintiff is theefore properly before the Cdypursuant to section 3730(h)
and furthermore has sufficiently pled facts whid true, would show retaliatory actions
taken by defendant that are related to the $eand conditions of the parties’ contractual
relationship.

The Court reaches this conclusion amkledging the FCA'’s e as a remedial
statute designed to stymie fraud against the governrike$t, ex rel., Rigsby v. State Farm
Fire & Cas. Co, 794 F.3d 457, 468 (& Cir. 2015) (citingTownsend v. Bayer Corpl74
F.3d 446, 459 (8th €i2014)). The Act makes liableyperson who “knowgly presents,
or causes to be presentedalae or fraudulent claim for genent or approval” against the
Government. 31 U.S.C. 8 3729(a)(1)(A) (BDO The FCA should thus be construed
broadly as it is “intended to reach all typedratid, without qualification, that might result
in financial loss to the GovernmentUnited States v. Neifert-White C890 U.S. 228,
232 (1968). In 2009 the government amendedhitt, compelled by wdt it considered to
be an unduly restrictive readings by the courts of Section 3730(h)’s term “empl&@ee.”
S. REP. 110-507, 2008/L 4415147, at *6, 2§ The need for a oust FCA cannot be

understated . . . .While this provision w@essigned to protect employees from employer
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retaliation, over the past 20 ais courts have limited thigrotection through various
decisions narrowly interpreting the definition‘employee’ and thus&aving contractors
and subcontractors open to retaliationsgge alsal55 Cong. Rec. E1295-03, 2009 WL
1544226, at *E1297, E1300 (“Sie its inception, the centrpurpose of the False Claims
Act has been to enlist privatéizens in combating fraud agatriee U.S. Treasury . ...To
address the need to protect persons who &estop violations of the Act regardless of
whether the person is a sattiemployee, an employee higslan independent contractor,
or an employee hired in aneawy relationship, Section 4(df S. 386 amends Section
3730(h) so that is expressly protects ndit jlemployees’ but also ‘contractors’ and
‘agents’.”) The broad purpose thfe Act, combined with the legislative history of its 2009
amendment, makes clear that preventirgudr against the government remains the
overriding purpose of the FCA and that sextB730(h) should be read to protect those
parties, now including contractors andeats, whose conditionsf employment are
effected by their lawful acts to uncover such fraud.

Finally, plaintiff's retaliation claim is notime-barred. Defendant argues that the
FCA's applicable three-year statute of linibms has run becausay alleged retaliation
must have occurred by the tirttee contract terms were comiad in 2009 in order to be
cognizable under the statute [Doc. 1091 9]. Defendant states that under the
Construction Contract any monewed to plaintiff would neessarily have been due and
payable in 2009 when the Project clogBdc. 86-1]. Defendant argues that because

plaintiff failed to commence th suit by 2012 this claim muftil. Defendant also states
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that any claims for alleged retaliation occografter 2012 are not cognizable under section
3730(h) because they do noisarfrom acts of discriminatiodm the terms and conditions
of employment” [Doc. 109-1 p. 11].

The Court disagrees with defendant, arelead holds thaestion 3730(h) applies
to retaliatory actions defendant allegedly tadainst plaintiff afteits role as general
contractor ended that invav‘the terms and conditions @fs] employment.” Section
3730(h) of the FCA states favil action under this subsection may not be brought more
than 3 years after the date evhthe retaliation occurred.” 31.S.C. § 3730(h)(3) (2006).
Courts vary in opinion on whiegr, for a claim to be cognizable, that retaliation must occur
before an employment, contractual, or agerelationship has ended, or whether any
exceptions should exist to arhetwise bright line rule. Théourt notes as an initial matter
that the plain language of sexti3730 does not contain anynjgoral restrictions on when
alleged retaliation must occur to be cognleabHowever, as explaed below, the Court
concludes its holding is compatible with relevant caselaw.

Defendant relies od.S. ex rel. Head v. Kane C@98 F.Supp. 2886, 208 (D.D.C.
2011) to argue that “claimsifoetaliatory action occurring steafter a plaintiff has been
terminated from his job” are nobgnizable under section 3730. However, the district court
in Head went on to hold “that Séion 3730(h) does not applto retaliatory actions
[defendant] allegedly took against Relaadter his employment with the Company ended
and which did not involve ‘the tesvand conditions of [his] employméntld. (emphasis

added). The relator iHleadalleged retaliatory action fromis former employer in the
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form of a counterclaim against the relatorfadeatory and disparaging remarks made about
the relator, and an alleged impersonatiorRefator and the posting of Relator’'s phone
number on a websiteld. As the court points out, all afiese actions occurred after the
relator's employment was terminated and nohehe actions concerned the terms and
conditions of his employment. tontrast, plaintiff in this e alleges that defendant seeks
to divest plaintiff of its ownership intereist defendant and that defendant refuses to pay
agreed upon fees relating tapitiff's services as the genéntractor [Doc. 86 p. 18].
The retaliatory actions alleged by plaintiff theelate directly to the terms and conditions
of compensation owed to plaiii under the Construction Camatct. Although these alleged
actions took place between 2013 and 2015, afedlr the 2009 completion of the Project
construction, they do invoé/the terms and conditions of employment and therefore are
cognizable under section 3730(h).

This ruling also compts with the holding irFitzsimmons v. Cardlogy Assocs. of
Fredericksburg, Ltd.No. 3:15CV72, 2015 WK937461 (E.D. Va. Aug. 18, 2015), a case
both parties cite to supfddheir positions. Ifritzsimmonsplaintiff was a cardiologist who
entered into an employmeagreement with defendant umderms which made plaintiff
both an employee of and a sklaolder in the defendanEitzsimmons2015 WL 4937461,
at *2. Plaintiff alleged thadefendant engaged in discrimiogy actions cognizable under
section 3730(h) when it improperly withheld payments due to plaintiff under the
termination provision of his employment agreemelat. at *7. This alleged retaliation

occurred after plaintiff left defendant’'s efay, and plaintiff sought to allege FCA
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protection for post-terminatioretaliation. Although the aurt acknowledged that the
majority of courts have found that secti3730(h) does not prime a remedy for post-
termination retaliation, it noted that no couwad been confronted with the issue of
improper reimbursement for monewed, post-termination, der terms and conditions of
an employment contractd. The court held that plaintiéflleged facts sufficient to survive
a motion for judgment on the pleadings, is@atthe Employment Agreement makes plain
that this compensation wtal not occur while [plaitiff] was an employee.ld. The court
found that any temporal limitation to the alleged retaliatorydidtaot defeat claims made
for payment as outlined in the terms andditons of an employment agreemeid.

Like Fitzsimmons plaintiff here is bringing a alm for retaliatory action under
section 3730(h) for discriminatory acts st occurred after the relevant employment
relationship ended, but which relate to p@stmination compensation as laid out in the
Construction Contract. The Constructi@antract states irelevant part:

The balance due the [plaintiff] hereundball be payable upon the expiration

of 30 days after the work hereundsrfully completed... With its final

application for payment by [defendaniplaintiff] shall disclose, on a form

prescribed by the Commissioner, allpard obligations contracted in
connection with the work performed under thisn€act. [Plaintiff] agrees

that within 15 days following receipif final payment, it will pay such

obligations in cash and furnish satisfactory evidence of such payment to

[defendant].

[Doc. 86-2].

The Construction Contract therefore esnons that final payment will occur after

work under the Contract has been complet@laintiff alleges that this Contract was
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amended in February 2009 when defendamaimised plaintiff that it would pay the
outstanding Claims of Extra Work directly, @sposed to giving the money to plaintiff to
distribute accordingly [Doc. 8§ 21]. Plaintiff states that relied on this representation,
which was memorialized in representatidesendant made to HUD and Lender in writing
that same monthid.]. Similar toFitzsimmonsthe Court will not, at this early stage of
pleading, find that section 3730(h)’s protensccategorically cannaixtend to claims for
post-termination payments thate set forth in the terms and conditions of plaintiff's
employment contract or any document thatmogalizes amendments to the contract.
Plaintiff's 3730(h) retaliatiorlaim alleges discriminatory aons relating to the terms and
conditions of its employment general contractor. Plaintiff alleges that the Construction
Contract was updated to reflect paymentdervices performed which would take place
after the Project ended. Plaintiff further gl that defendant reneged on its obligations
under this updated Contraahd moreover discriminated against plaintiff based on the
terms and conditions set forth and agreed uppithe parties when plaintiff refused to
condone or cooperate withfdadant’s allegedly fraudulent statements to HUD.

Plaintiff has pled sufficient facts toaqulsibly meet each element of a § 3730(h)
claim. In order to state a claim for reliedm retaliatory dischaegunder section 3730(h)
a plaintiff must show: (1) it was engagedaiprotected activity; (d)s employer knew that
it was engaged in the protectadtivity; and (3) the employeadischarged or otherwise

discriminated against it as a résaf the protected activityYahasz v. Brush Wellman, Inc.
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341 F.3d 559, 566 {b Cir. 2003) (citingVicKenzie v. BellSouth Telecomm., Ji2d.9 F.3d
508, 513-14 (& Cir. 2000) {(McKenzie 11")). Plaintiff adequatelplleged it engaged in
protected activity when it refused to coopem@t@rovide consent tthe 2012 refinancing
of the Project based on defendant’s allegedefatatements to HUD. Plaintiff has also
adequately pled that defendant knew of riéfis protected activities by alleging that it
advised defendant’s agents and attornegs ithwould not provide consent to the 2012
refinancing because it believédte financing was leg obtained under false pretenses that
were fraudulent andvrongful [Doc. 86 941]. Finally, plaintiff sufficiently alleges
discrimination as a result of its protected actigiti&Specifically, plaintiff alleges that as a
result of its protected activitiesf@adant sought to dest plaintiff of its ownership interest
in defendant and improperly reimbursed pléi for money owed under the Construction
Contract [Doc. 86 p. 18]. Aordingly, the Court will noturrently dismiss plaintiff's
Count One and determines tratmmary judgment would b& more suitable stage to
determine the extent that the FCA contengdatecovery for plaintiff's post-termination
retaliation. Defendant’s Main to Dismiss Count One BENIED.

B. Plaintiff's RICO Claim

Count Eight of plaintiffs Complaint acees defendant of efating 18 U.S.C.
8 1962(c), the federal RICO statute. A waidn of 18 U.S.C8§ 1962(c) requires (1)
conduct (2) of an entergre (3) through a pattern)(4f racketeering activity.Sedima,

S.P.R.L.v. Imrex Co473 U.S. 479, 496 (1985). Defentlaaeks to dismiss this claim by
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arguing that element three, establishing a pattexs not been metn addition, defendant
argues that plaintiff failed to file this acti within the requisitdour-year statute of
limitations period, and it isherefore time-barredd.]. The Court will address each of
these arguments in turn.

1. Pattern

Defendant argues in its Motida Dismiss that plaintiff sllegations of racketeering
activity do not constitute a “pattern” asqrered by the RICO atute. Specifically,
defendant argues that plaintiff has failed tegal a continuous pattern of criminal activity
and has only plead a single scheme \aitingle victim. [Doc. 109-1 p. 14].

RICO provides that a ‘pattern of rackeiegractivity’ “requires at least two acts of
racketeering activity, one of whimccurred after [October 15, 1970] and the last of which
occurred within ten years (excluding any pdrof imprisonment) after the commission of
a prior act of racketeering activity.” 18 UCS.8 1961(5) (2010). In assessing whether
plaintiff has adequately pled a “pattern” fcketeering activity, the Sixth Circuit has
indicated that courts should not focus on “dmmthe number of predicate acts alleged by
... plaintiff.” Brown v. Cassens Transp. C646 F.3d 347, 353 (61@ir. 2008). Rather,
they should determine whether plaintiff hasabshed two required elements: “that the
racketeering predicates are related, and tleat #mount to or pose a threat of continued
criminal activity.” 1d. at 354 (quotingH.J. Inc. v. Nw. Bell Tel. Cp492 U.S. 229, 239

(1989)).
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A relationship is shown, and thus the tfielement is satisfiedvhen the predicate
acts “have the same or similpurposes, results, particigan victims, or methods of
commission, or otherwise are interrelated distinguishing charderistics and are not
isolated events.”ld. To satisfy the seconelement, a plaintiff ms&t show “continuity,”
which can be satisfied either by showing eitla “closed period [of time] of repeated
conduct” (“closed-ended continuity”), or pasinduict that by its nature projects into the
future with a threat of repetitn” (“open-endectontinuity”). Id. Plaintiff must therefore
plead with sufficient particularity at least tyweedicate acts as requirby the RICO statute
and also satisfif.J. Inc!s relationship-plus-continuity-sta@ard. The Court concludes that
it has.

First, plaintiff pled with sufficient paicularity at least six instances between
January 2009 and January 2015 wherein raifet allegedly performed hundreds of
predicate criminal acts ofail and wire fraud, money dadering, making of false
statements to HUD, arabserting false claimsTherefore, plaintiff has met the minimum

two-predicate-acts and time regaments of 18 U.S.C. § 63(5). Second, the predicate

! The Court finds that these pleadings aiseet Fed. R. Civ. P. B('s special pleading
standard which states “in alleging fraud or mkst, a party must stateith particularity the
circumstances constituting fraud or mistake.lib&a intent, knowledge,ral other conditions of a
person’s mind may be alleged generally.” Understasdard, plaintiffs mai allege times, places,
contents, and victims of the untieng fraud with specificity.Vild v. Visconsi956 F.2d 560, 567
(6th Cir. 1992). Here, plairiti pleads specific false statements, time periods, and victims in
making its RICO claim. Specifically, the SecbAmended Complaint alleges predicate acts of
mail and wire fraud during the periods of Redmy 2008, February 200%a late 2012, in which
defendant made fraudulent representations to ldhidDits Lenders, fraudulently caused Defendant
Affiliate to purchase the assignments ot tsubcontractors Claims For Extra Work, and
fraudulently made false claims based loose Claims for Extra Work [Doc. 86].
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acts pled by plaintiff are related and welleallegedly performed for defrauding plaintiff
and other entities. Thus, the gikel predicates are not “isoldtevents,” but rather “share
the same purpose, results, and victimS€e id.

The Court disagrees with defendant’s asserthat plaintiff was the single victim
and that defrauding plaiiff was the single scheme. Riaff's complaint alleges several
victims, including itself, HUD, bitn Lenders, the title insurer, the bond surety, and various
indemnitors on the bond. Further, it does matter for purposes of victim identification
that these other entities are not party to this sBege Edmondson & Gallagher v. Alban
Towers Tenants Ass’™8 F.3d 1260, 1265 (D.C. CiL995) (“We see no basis for
defendants’ suggestion that a non-plainténnot be a victim [when stating a RICO
claim].”). Additionally, the #eged predicate acts haveesteame purpose, which was to
allow defendant to falsify the status of t@&aims for Extra Work. Finally, the alleged
predicate acts have the same result, whichtwasvert payment ofunds that rightfully
belonged to others to defendamd Defendant Affiliate. Thefore, the first element is
satisfied because plaintiff has adequately atlegpat the predicate acts were related.

In addition, the complainddequately pleads the secoslément by establishing
closed-ended continuity. Closetided continuity can be ebtzhed “by proving a series

of related predicates extending ove substantial period of time.”ld. However,
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racketeering activity “extending over a feweks or months and threatening no future
criminal conduct [does] not satisfy this requiremert.J. Inc, 492 U.S. at 242.

The case oBrown v. Cassens Transport C&46 F.3d 347 (@& Cir. 2008) is
instructive as to what constis closed-ended continuity. tnat case, the Sixth Circuit
held that at least thirteen predicate actsafl and wire fraud, smning a period of well
over three years, was sufficientdstablish closed-ended continuitg. at 355. Similarly,
in this case plaintiff has pled related predicate acts which span over at least three years,
from August 2009 to late 201and which include numerous acts of mail and wire fraud
as well as false claims inotation of 18 U.S.C. § 1341nd 18 U.S.C. § 1343. The Court

thus finds that plaintiff has succesly pled closeended continuity.

2 Defendant readd.J. Inc. v Northwestern Bell Telephone G2 U.S. 229, 239 (1989) to
state that regardless of pleaditigsed- or open-ended continudyplaintiff must show that the
criminal activity is continuing owill continue [Doc. 113 p. 9]. Dendant argues that under either
theory a claim must fail if plaiifts do not establish that thaaketeering activity is ongoing or
could occur in the future. However, the Cotohcludes that defendamtisinterprets the word
“continued” so as to render close-ended contintgtiundant at best or ymxoronic at worst. As
the court explained id.H., the concept of continuity as used in the phrase “continued criminal
activity” can refer to “either a clesl period of repeated conduct,torpast conduct that by its
nature projects into the futuweth a threat of repetition.Id. at 241. Therefores plaintiff must
show that the predicate acts continued for a substantial period of time (close-ended continuity), or,
if not enough time has passed, that #tts continue to occur or thesea threat of future illegal
activity (open-ended continuity)See, H.J. In¢.492 U.S. at 242 (“Congress was concerned in
RICO with long-term criminal conduct. Often a®® action will be broughtefore continuity can
be established in [a close-ended] way. In sta$es, liability depends on whether the threat of
continuity is demonstrated.”). In essence, the difference between these terms is timing, dependent
on whether predicate acts have continued forflicent period of time so as to bring a close-
ended claim or whether the predicate acts dofuity demonstrate a RIO violation and so
continuing or future acts must be plead to fully develop the claim. Therefore, the Court finds that
plaintiff can successfully bring a RICO complamithout showing that & criminal activity is
currently underway or will continue in the future.
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2. Statute of Limitations

Finally, Defendant subits that plaintiff's claim istime-barred by the applicable
four-year statute of limitations [Doc. 109¢l 16] but deciding fls matter would be
premature. The clock beginsrian on asserting a RICO ataiwhen the plaintiff knew, or
through the exercise of reasonable diligen@aikhhave discoverethat it was injured by
a RICO violation. Rotella v. Wood528 U.S. 549, 553-5000). Determining the
applicable statute of limitations period is a gimsof fact under statas that have adopted
the discovery rule.See Pearson v. Specializedan Servicing, LLCNo: 1:16-cv-318,
2017 WL 3158791, at *6 (E.D. Tenn. July 24, 2017) (‘&tHer a plaintiff exercised
reasonable diligence and care in discoveringhbkatas a cause oftam is a question of
fact.”) (citing Gerdau Ameristeel, Inc. v. RatJiB68 S.W.3d 503, 509 (Tenn. 2012)). The
Court cannot consider this questiohfact on a Rule 12(c) motiond., as plaintiff and
defendant disagree about when plaintiff dicsbould have discoverats RICO cause of
action against defendant and thwsen plaintiff's igury occurred. DEendant’'s Motion as
to Count Eight iDENIED.

C. Plaintiff's State Law Claims

Plaintiff has also alleged several state-tdaims. These tooiwnot be dismissed.

1. Plaintiff's Contract-Related Claims

Defendant argues that pi#iff's breach-of-contract claims are time-barred, but

those claims will not be dismissed on tlgaound. Both parties age that plaintiff's

contract-related claims are governed by T€wode Ann. § 28-3-109(a)(3), which instructs
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“actions on contracts not otherwiexpressly provided for” must be commenced within six
years after the cause of action accrues. heurboth parties acknowledge that a cause of
action for breach of contract accrues on the date of bre@cken v. THGC, In¢c.915
S.w.2d 809, 810 (Tenn. Ct. App. 1995). Tdaeties disagree, however, about when that
breach occurred: according to defendant, any breach would have occurred in August 2009,
per the terms for final paymeim the Construction Contrgdtowever plaintiff maintains
that the breach occurred innlery 2014, when defendanpreliated its representations
and promises to pay the Gias for Extra Work as outlineid the 2009 Agreement [Doc.
109-1 p. 18; Doc. 111 p. 19].

This fact dispute precludes dismissaltlsis stage of the litigation. Statute-of-
limitations defenses are most properly raisedute 56 motions, rathénan Rule 12(b)(6)
or Rule 12(c) motions, because “[a] pl#ingenerally need not plead the lack of
affirmative defenses tstate a valid claim.”Paulin v. Kroger Ltd. P’ship,INo. 3:14-cv-
669, 2015 WL 1298583, at *W.D. Ky. Mar. 23, 2015) (quotinGataldo v. U.S. Steel
Corp, 676 F.3d 542, 547 (6th ICi2012)). Moreover, the parties argue disputed facts in
this case, including whether final payment taiRtff under the Contract was due in August
2009 or upon completion of the loop roaddimgust 2011. The answers to these questions
have bearing on when defendant’s allegeddired contract would have occurred. The

Court therefordENIES defendant’s motion to dismiss Counts Two and Five.
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2. Plaintiff's Quantum Meruit and Unjust Enrichment Claims
Defendant argues that Counts Three &wdir of plaintiff's claim should be
dismissed because a party cainplead claims for expss and implied contracts as
alternatives under Tennessee I[pDoc. 109-1 p. 24]. Thiposition is unavailing. The
Court has previously held thaplaintiffs may plead, in the alternative, express and implied
theories of contract. 10.S. ex rel. Mesa Associates, Inc. v. PAS-COY, NoC3:12-CV-
568, 2013 WL 3834038, at *3 (E.D. Tenhuly 23, 2013) the Court explained:

Upon review of the complaint andaims at issue, as well as the
relevant law, the Court finds that it wid be premature to dismiss plaintiff's
guantum meruit clainat this point. As the SiktCircuit determined inJon
v. Coal Equity, InG.122 F. App’x 797 (6th @i 2004)], while [defendant]
has admitted in its answer that a val@htract exists, such that [defendant]
would likely be judicially estopped dm later arguing that there is no
contractual relationship, “[tjhe coursé litigation ... is never certain, and
there is no guarantee that [defendlanight not attempt to repudiate the
concession [later in the suit].” 122 &pp'x at 802. Moreover, Rule 8(d) of
the Federal Rules of Civil Procedure allcaysarty to “state as many separate
claims or defenses as it has, regardidésonsistencyl,]” ad to “set out 2 or
more statements of a claim or defeafiernatively or hypthetically, either
in a single count or defense or in sepaaates.” Fed. R. Civ. P. 8(d)(2), (3).

Accordingly, while plaintiff may nbobtain double recovery for the

same violation, and thusould likely be entitled taecover only on either

the breach of contract claim or thgegantum meruit theoryallowing both

claims to proceed at this point adequately protects plaintiff's rightS@ee

122 F. App'x at 802.

Here, neither party questions the validifythe original Construction Contract.
However, the Court reaffirms its reasoning todfithat, at this point in the litigation,
plaintiff can plead express and implied contidaims as alternatives. Defendant’s Motion

as to Claims Three and Four is therefOEENIED .
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3. Plaintiff's Claim for a Constructive Trust

Defendant argues that plaintiff impropealjeges a claim for a constructive trust to
avoid the strict requirements set forth for addi@nics’ and Materialmen’s Lien as outlined
in Tenn. Code Ann. 88 66-11-1@t seq. [Doc. 109-1 p. 25Pefendant argues that this
claim should be dismissed beesaul.C.A. § 66-11-106’s sta&sbf-limitation period has
run. This argument is baseless. Pl#irtas not pled under T.C.A. 8§ 66-11-101, and
therefore any statute-of limitations-argumentased on that statute are inapposite.
Moreover, plaintiff's claim is not subject tdismissal for its nobeing brought under
T.C.A. 8 66-11-101; defendantes no case law requiring plaintiff to bring its claim under
that statute, and the Court has likewise found none.

What plaintiffs do request is a constiive trust to protect its interest in any
converted funds fraudulentlyitiheld by defendant. Und&ennessee law, constructive
trusts are imposed against those:

who, by fraud, actual or ostructive, by duress or abuse of confidence, by

commission of a wrong, or by any fowhunconscionable conduct, artifice,

concealment, or questionable meansybo has in any waagainst equity

and good conscience, eithaas obtained or holds thegal right to property

which he ought not, in equitynd good conscience, hold and enjoy.

Central Bus Lines v. Hamilton Nat. Barf39 S.W.2d 583, 58fenn. Ct. App. 1951).

Constructive trusts have befaund appropriate where:

3 Even if the Court were to considerfeledant’s argument undd.C.A. § 66-11-102, as
noted earlier in this opinion, it would be betseiited for a Rule 56 motion because “[a] plaintiff
generally need not plead tleek of affirmative defensds state a valid claimPaulin v. Kroger
Ltd. P’ship | No. 3:14-cv-669, 2015 WL 1298583, at tw.D. Ky. Mar. 23, 2015) (quoting
Cataldo v. U.S. Steel Cor®76 F.3d 542, 547 (6th Cir. 2012)).
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(1) a person procures the legal titlepiperty in violdéion of some duty,

express or implied, to the true owng?) the title to property is obtained by

fraud, duress or other inequitable means; (3) a person makes use of some

relation of influence or confidenc® obtain the legal title upon more

advantageous terms than could othsenhave been obtained; and (4) a

person acquires property with notice thabther is entitled to its benefits.
Intersparex Leddin KG v. Al-Haddafl52 S.W.2d 245, 249 (TenCt. App. 1992) (citing
Gibson’s Suits in Chancef/383 (7 ed. 1988)).

Plaintiff here has allegeddhdefendant acted fraudulendélgd in bad faith by failing
to directly pay subcontractors for the @hasi for Extra Work per the parties’ 2009
Agreement. Plaintiff asserts that this failared subsequent deceit has revived its original
right of payment under the Construction Conteatd therefore asks for a constructive trust
on the property “to the extent that the Couryrinad that [defendantjas used funds and/or
property of [plaintiff] for the improvement of the Property aonnection with Project and
thereby converted the personalty of Contractor” [Doc. 86 p. 25].

Plaintiff has stated factual allegations whiif true, would entitlet to the requested
relief. The Complaint alleges that the partigndated the Construati Contract to allow
defendant to directly pay subcontractors ttee Claims for Extra Work relating to the
Project. Plaintiff further alleges that defentland its Affiliate, istead of paying these
claims directly and in full, bought agsiments of these claims, while continuously
misrepresenting to plaintiff, HUD, various Lemgeand others that no unpaid obligations
remained for the Project. Piff has therefore pleaded facts showing elements of fraud

or concealment relating to the Projectdaany improvements mad®e the Project’s

property pursuant to thfsaud would not be held “in ety and good conscienceRoach
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v. Renfrg 989 S.W.2d 335, 341 (Tenn. Ct. ;pl998). The Court therefolENIES
defendant’s motion to dismiss Count Six.
4, Plaintiff's Claim for LisPendens

Defendant argues that Coudéven should be dismissen both procedural and
substantive grounds. First, defendant stataspfaintiff has failed to meet the statutory
requirements for requestinglia pendensunder Tenn. Code Ann. 8§ 20-3-101 because
plaintiff has failed to include a legal degtion of the property in its Second Amended
Complaint, which plaintiff seeks to have ceetf and recorded with the Register of Deeds
for Knox Countyin accordance with theaute [Doc. 109-1 p. 224]. Defendant also
asserts that this lawsuit doest affect title to the undsfing property and therefore this
claim is inappropriateld.

In Tennessee a party seeking to fix a lisrpenden®n real estate must request a
court to issue a liefor the party to file forecord in the register'sffice of the county in
which the property is located. Tenn. Code A®20-3-101. The filed record must contain
“the names of the parties to the suit, a desionpof the real estat@ffected, its ownership
and a brief statement of the nature andamh of the lien sought to be fixedld. Such a
lien “preserves the status quo and protectsititerests of the litants in the specific
property which is subject tine lawsuit from further alietian until the court can render
its decision.” In re Adams1984 Bankr. LEXIS 6471, &16 (M.D. Bankr. Tenn., Jan. 11,

1984).
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Plaintiff has met the requirements under T.C.A. 8 20-3-101 for requestinglia lien
pendens Although defendant alies that plaintiff's Secondmended Complaint does not
include a legal description of the property, {er statute it must opkontain “a description
of the real estate affected.” Tenn. Collen. 8§ 20-3-101. Under Tennessee law, a
description of real estate is adequate ifretrument’s description allows it to be located
and distinguished from other propertyallace v. McPhersqr214 S.W.2d 50, 53 (Tenn.
1947) (citing 16 Am. JurDeeds8 263). In the SecondAmended Complaint plaintiff
identifies the property ashe Legacy Point Apartment2901 Legacy Pointe Way,
Knoxville, Tennessee [Doc. 8p. 2]. The Court finds this address adequate for the
purposes of being located andtotiguished from other property.

Turning to the substantive argumentfeshelant cites no case law to support its
conclusion that plaintiff's clainseeking authority to file a lieis pendensmust be
dismissed because the lawsdoes not affect title tdhe underlyingproperty. See
McPherson v. Kelseyl25 F.3d 989, 995-96 (6th Cir.d® (“[l]ssues adverted to in a
perfunctory manner, unaccompanied by sorfferteat developed argumentation, are
deemed waived. It is notfigient for a party to mention a possible argument in the most
skeletal way, leaving the court to. . . put fles its bones.” (interhguotations omitted));
see alscE.D. Tenn. L.R. 7.1(b) (requiring parsi¢o provide the Court with the “legal
grounds which justify the ruling sought from the Court”).

Even if this argument were more develdpie would likely stillfail. T.C.A. 8§ 20-

3-101 states that a lidis pendensan be requested for, among other reasons, “tracing a
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trust fund . . . or otherwise.” T.C.A. § 20181 does not itself impart the authority for
asserting a lien, it merely sets the procedure for establishing one re Adams 1984
Bankr. LEXIS 6471, at *15. However, a liia pendengs appropriate under Tennessee
law when the relief sought, eable or otherwise, involgethe plaintiff's rights to a
particular piece of propertyld. at *16 (“A lien lis pendenss only available to protect a
claimant who is suing on a cause whertdie specific property secured by tisependens

IS a part of the corpus wih constituted the subject matter of the suit. Thelisgpendens
preserves the status quo and protects the stgeod the litigants in the specific property
which is subject to the lawsuit from fodr alienation until the court can render its
decision.”).

Here, plaintiff has claimed an interast the property at issue by invoking the
constructive-trust remedy “to the extent ttteg Court may find that [defendant] has used
funds and/or property of [pldtiff] for the improvement of th Property in connection with
the Project and thereby converted the persomélfglaintiff]... into a portion of the value
of the Property” [Doc. 86 p. 25]. Priff thus seeks to establish a lika pendengo
protect its interest in propertylaging directly to the current\asuit. This falls within the
language and purposef T.C.A. § 20-3-101. The @&urt therefore will not dismiss
plaintiff's claim for a lienlis pendenst this time. Defendant’s Motion as to Claim Seven

is DENIED.
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IV.  Conclusion

For the reasons set forabove, the Court WilDENY defendant’s Motion for
Judgement on the Pleadingsod® 109]. Plaintiff may proceed with all claims against
defendant as detailed in B&&cond Amended Complaint.

ORDERACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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