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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

EUGENIO GARDUND GUEVARA,

)
)
Plaintiff, )
)
V. ) No.: 3:15-CV-548-TAV-CCS
)
ALMA SOTO SOTO )
)
Defendant. )

MEMORANDUM OPINION

This matter is before the Court on pigif Eugenio Garduno Guevara’s Verified
Petition for Return of Child tdexico and for Immediate Issuance of Show Cause Order
to Respondent [Doc. 1]. In this petitionaitiff requests the Court to issue an order
directing the prompt return of his child tdexico so that couny may determine the
parties’ underlying custody disputt] 11 30-34]. Upon agreement of the parties, the
Court entered a restrainingdar in this case that pewed the status quo pending
resolution of the matter [Docs. B0Q]. Thereafter, defendant filed an answer to plaintiff's
complaint [Doc. 12]. The Couheld an evidentig hearing on March 7, 2016, and the
parties filed post-trial briefs [Docs. 1718]. Upon consideration of the parties’
arguments, the evidence introdugetb the record, and the rgknt law, the Court grants

plaintiff’'s petition for the rettn of his child to Mexico.
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1. Background®

This litigation relates to the alleged amgful retention of plaintiff's child
(hereinafter “the child”) in the United Statbyg the child’smother, defendant Alma Soto
Soto [Doc. 1]. Plaintiff statethat he, defendant, and theldhare all citizens of Mexico
[Id. T 5]. When thehild was born in Queretaro, Mexico on October 24, Zodi@jntiff
and defendant were living together after pgrdting in a religious ceremony referred to
as a “free union,” but were not legally married.[{1 6, 7; Tr. at 26:6—7]. They lived in
Coroneo, Guanajuato, Mexico until March 20%$en plaintiff and defendant separated
[Doc. 1 T 8] Plaintiff ended his tationship with defendarttecause of their “strong
arguments,” to which he did not believe thdatBhould be exposed [Tr. at 44:22-45:3].

At trial, the parties paintediffering pictures of their tationships with each other
and with the child. Defendant submits that relationship with plaintiff was marred by
“Im]ostly verbal” mistreatment, but that piaiff would also push and slap defendant
when he was drunkd. at 119:7-120:13]. She stated thaihin eight days of the child’s

birth, plaintiff “was back with Hg friends, with women, drinking”ld.]. She submitted

! The following facts are compiled from thosebmitted in the complaint and answer, as
well as from the evidence presented at thdentiary hearing held on March 7, 2016. The Court
has cited to portions of the hearing transcripiit, in the interesbf deciding this matter
expeditiously, the Court will rendéts opinion without receiving aafficial transcript from the
Court Reporter.

2 At trial, defendant stated that her son was born in October 2011, but defendant admitted
in her answer to plaintiff's petition that heon was born in October 201and the child’s birth
certificate states October 24, 2010 [Pl’s Ex. 2], which defenddntitted was correct [Trial
Transcript (“Tr.”) at 134:1-20] Accordingly, the Court presnes the child was born in 2010.

% Defendant submits that piaiff kicked her and the chil out of his house [Tr. at
120:14-25].
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that plaintiff would consume alcohol every weekemdl pt 121:12-14], and that he
would use drugs, although she didt know the name of the druglsl.[at 122:8-12].
Plaintiff testified, on the other hand, tHa never had problems with alcohol or drugs,
that he only drank alcohol at family gatimgs (as would defendant), that he was never
physically abusive to defendaor the child, and &t he never screamed at defendédt [

at 45:6-15, 66:14-23].

While plaintiff alleges that he spentshiree time outside afork with the child,
bathed him, helped get himedised for the day, changed Hiapers, and brought him to
doctor’'s appointmentsld. at 27:20-30:25], defendasubmits that he did notd. at
121:15-122:3].

At that time of the parties’ segdion, defendant and the child moved
approximately twenty minutes away from plé#its house to Michoacan, Mexico to live
with defendant’s parents and maternal grantwerofDoc. 1 T 9]. Plaintiff states that he
and defendant reached an egmnent regarding his visitati rights with the child, in
which they agreed that plaintiff would s with the child onweekends and would
provide defendant with approximately halffog income in financial support each week,
along with portions of mat and powdered milkd. at 45:19-47:25].

Defendant denies that they reachedrisitation agreement, and disputes the
amount of support defendant provided the child upon their separatiold| at 123:25—

124:3]. She states that plaintiff visitedth the child on fourseparate occasions—



including one overnight visit—after sheowed into her parents’ house, before she
traveled to the United Statdsl[at 124:20-125:5; Doc. 18 p. 5].

On April 13, 2013, deferaht picked up t@ child from plaintiff's home, and
thereafter plaintiff was unable to find oeach defendant or thehild [Doc. 1 § 11].
Plaintiff alleges he went to defendant’'s desice to find her, and tried to call her cell
phone, but tono avail [d. 1 12-13]. In an effort to find defendant and the child,
plaintiff initiated proceedings in CoroneGuanajuato, Mexico, filed a police report in
Michoacan, Mexico, and attempted to obtagsistance from the Mexican government in
locating defendant and the child [Docs. 1 Y1B}1-5; 1-6]. Unbeknownst to plaintiff,
defendant had illegally moved with the chilol the United States [Tr. at 126:14-22,
133:10-11].

In July 2014, plaintiff heges he located defendantdatte child in Wichita Falls,
Texa$ with defendant’s brother, after he sawhotograph of defendant and her brother
on Facebook [Doc. 1 1 17]. In Ab2015, plaintiff filed an Aoplication for Return of the
Child with the Mexican CentraAuthority, and the United &tes Department of State
wrote a letter to defendant,kasg her to voluntarily returthe child to Mexico [Docs. 1
19 18-19; 1-7; 1-8]. Plaintiff states thapon information and belief, defendant did not

respond to this letter [Doc. 1 { 19].

* At the hearing, defendant stated that the photograph was taken in Gatlinburg, Tennessee
[Tr. at 127:14-15]. The Court notes that it does not have an opinion as to where the photograph
was actually taken, and only includipss fact as background for hguaintiff eventually located
defendant.
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On May 28, 2015, defendafited a Petition to DetermerCustody in the Juvenile
Court for Knox @unty, Tennessedd. 1 20, Doc. 1-9]. The Uted States Department of
State subsequently sent a letter to the presjduhge in that case tioform thejudge that
Article 16 of the Hague Convention onethCivil Aspects of International Child
Abduction, Oct. 25, 1980, .TA.S. No. 11670 (July 11988) (hereinafter “Hague
Convention”), describedhfra Sectionll, does not permit courts to decide on the merits
the rights of custody until it has been determittet the child shouldot be returned to
Mexico under the Hague Conwven [Docs. 1 § 21; 1-10].

Plaintiff then filed a verified complainin this Court onDecember 11, 2015,
asserting a cause of action under the Hague Conventiajch he ultimately seeks for
the child to be returned tdexico [Doc. 1]. On December 29, 2015, the Court issued a
temporary restraining order in which itjemed defendant from taking any action to
remove the child from the Cdis jurisdiction, and orderethe parties to appear for a
hearing on January 12, 2016 [Doc. 5 p. 15].

In this order, the Court advised the partibat, pursuant to Federal Rule of Civil
Procedure 65(a)(2), and as is common ocpedings under the Hague Convention, the
Court “may advance the trial on the merand consolidate it ith the [preliminary
injunction] hearing” [d. (citing Fed. R. Civ. P. 65(a)(2))]See, e.g.Mendoza v. Silva
987 F. Supp. 2d 883, 888 [l lowa 2013) (consolidatg the preliminary injunction

hearing with a hearg on the merits)Rocha v. FlorezNo. 2:14-CV-00051-RCJ, 2014



WL 317779, at *6 (D. Nev. Jan. 28, 2014)dering a consolidated preliminary junction
hearing with a hearing on the merits).

Thereafter, the United States Marshalsvise personally seed defendant with
plaintiff's Verified Complairt and the Court’'s Temporary BReaining Order [Doc. 6].
The Court held a hearing on January 12, 2016, in which, upeeragnt of the parties, it
ordered that the terms of the temporaryreesing order would remain in full force and
effect pending resolution of the matter [Dot0]. Defendant then replied to the
complaint [Doc. 12]. On Marchi, 2016, the Court held avidentiary heang in this
matter in which plaintiff andhis mother, Silvestra Guevartestified for plaintiff, and
defendant and her mother,drer Soto Soto, testifieldr defendant [Doc. 16].

At the trial, defendant testified thatetlthild attends church in the United States
every weekend; that he enjoys playifgptball, going to te park, jumping on a
trampoline, and skiing; and that he sees dxtended family frequently [Tr. at 128:14—
130:4]. She also testified that she has regest him to begin kindergarten in the fadl.[
at 130:12-18]. Defendant stated that she ddnd afraid to return to Mexico with the
child, due to the crimén the area, and because pldftgifamily is wealthy and has
influence [d. at 128:11-13,31:19-132:6)].

Following the hearing, the parties filed pts#d closing briefs [Docs. 17, 18]. In
his brief, plaintiff alleges thate child’s habituatesidence is Mexico, that plaintiff has
custody rights under Mexicanwathat he was actually exesang, that plaintiff did not

consent or acquiesce to the chileing moved to the United&és, that the child has not



become settled in the United Statasd that the child is not grave risk if returned to
Mexico [Doc. 17]. Plaintiff submits that, even if defendant is successful in proving an
affirmative defense in this case, the aioishe Hague Conventiosupport returning the
child to Mexico [d.].

In her post-trial brief, defendant allegthat plaintiff has not proven his custody
rights under Mexican law or that he was altjuaxercising custodythat the child is now
settled in the United States, that plaintiff aegaeed to the child renmang in the United
States, and that the child would be placed in an “intolerable” situation if returned to
Mexico [Doc. 18]. Defendant submits thattla¢ time of the hearg, the child had spent
just over half of his life in the United Stated.[at 7].

Il.  The International Child Abduction Remedies Act

Plaintiff's verified complaint arisesinder the International Child Abduction
Remedies Act (“ICARA”), 22U.S.C. §§ 9001-9011 (2015which is a codification of
the Hague ConventionMarch v. Levine249 F.3d 462, 465 (6th Cir. 2001). The Hague
Convention attempts torotect children interationally from the harmful effects of their
wrongful removal or retention and to establsbhcedures to ensure their prompt return to
the State of their habitual residence, as wetbasecure protection for rights of access.”
Hague Convention, pmbliNMarch, 249 F.3d at 465. The gae Convention’s objectives
are “to secure the prompt return of childrerrongfully removed or retained in any

Contracting State” and “to ensure that rightew$tody and of accessder the law of the

® Formerly codified at 42 U.S.C. §§ 11601-11610 (2000).
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Contracting State are effectively respectadthe other Contraimg States.” Hague
Convention, art. 1McKie v. Jude No. CIV. A. 10-103-DLB,2011 WL 53058, at *4

(E.D. Ky. Jan. 7, 2011).See also Lozano v. Montoya Alvaré34 S. Ct. 1224, 1228
(2014) (describing the Hae Convention’s “central operatifgature” as being the return

of the child). Mexico and the United States are signatories to the Hague Convention.
Basil v. Ibis Aida de Teresa So$éo. 8:07-CV-918-T-27TGW2007 WL 2264599, at *3
(M.D. Fla. Aug. 6, 2007).

ICARA grants state and federal districtuets concurrent jurisdiction over claims
arising under the Hague Convention. 28I1&. § 9003(a). The ICARA prohibits courts
from making a final determination as toetlchild’s custody; courts instead only
determine which country should trhe underlying custody dispute.Friedrich v.
Friedrich, 78 F.3d 1060, 1063 (6tir. 1996) (citing Hague Convention, art. 19).

The Sixth Circuit has stated thatetHCARA does not expressly require an
evidentiary hearing, or evatiscovery, in these caseMarch, 249 F.3d at 474see also
Sinclair v. Sinclair 121 F.3d 709, 1997 WL 42889@t *1 (6th Cir. Jul. 30, 1997)
(upholding the district cour’decision to not hear testimony from two important defense
witnesses before rendering a judgment). # @iescribed the Hague Convention as being
a “unique treaty,” and has emphasized the “emr@ry nature of thesmases,” that require
speedy and immediate resolutiond.; see also Norinder v. Fuente®57 F.3d 526, 533
(7th Cir. 2011) (concurring wh the Sixth Circuit's conclusion that “an expedited

schedule is appropridten these petitions).



Pursuant to the ICARA, plaintiff has the burden of demonstrating by a
preponderance of the evident®t the child wa “wrongfully remove or retained in
breach of his custody rights der the laws of the Contriacg State” in wirch the child
“habitually resided” before he was removedretained. 22 U.S.C. 8 9003(e)(1); Hague
Convention, arts. 3, 12arch, 249 F.3d at 465-66. If pldiff is able to demonstrate
that the child was wrongfully removed from ftabitual residence, then the child must be
returned to the country of ¢hchild’s habitual residenc®r a custody determination,
unless defendant can establish that she is able to meet certain exceptions under ICARA.
Hague Convention, arts. 12, 13, 20.

These exceptions require defendant tmalestrate: (1) by a preponderance of the
evidence that the irmtt proceeding was commenced mtiran one year after the child
was removed or retained, and that tbleild has become settled in its his new
environment, Hague Convention, art. 12) & a preponderancef the evidence that
plaintiff consented to or subsequently acquexl in the child’s maoval or retention,
Hague Convention, art. 13(a); (3) by clear andvincing evidence #t there is a grave
risk that returning the child/ould expose him to physical psychological harm, Hague
Convention, art. 13(b); or (4) by clear aconvincing evidence thaeturning the child
“would not be permittedby the fundamental principles of the requested State relating to
the protection of human rights and fundataéfreedoms,” Hague Convention, art. 20.;

22 U.S.C. § 9003(e):riedrich, 78 F.3d at 1067.



Despite these exceptions, the Sixth Girtias stated that the Hague Convention
“is generally intended to rese the pre-abduction status quo and to deter parents from
crossing borders in search of a more sympathetic coBdriteleris v. Pantelerj%01 F.
App’x 345, 347 (6thCir. 2015) (citingFriedrich, 78 F.3d at 1064). In keeping with the
Hague Convention’s primary aims, the Sixthrd@Qit has described these exceptions as
“narrow,” and has noted that federal courtstoare to retain the discretion to return the
child “despite the existencef a defense, if return would further the aims of the
Convention.” Friedrich, 78 F.3d at 1067. It statedathfederal courts “should use [that
power] when appropriate,” and that these pxoas “are not a basis for avoiding return
of a child merely because american court believes it can better or more quickly
resolve a dispute.ld. The Hague Convention itself notes that a court has the authority
to order a child tde returned anytime, and the Supreme Court has described how any
applicable exceptions merely “open[ ] the ddor the Court to consider other factors in
deciding whether to tern the child. Hagu€onvention, art. 18L.ozanq 134 S. Ct. at
1234-35.
[ll.  Analysis

In his petition for thechild to be rettned to Mexico, plaitiff maintains that the
child was wrongfully removed from Mexico, wte the child was a habitual resident, in
breach of defendant’s custodghits, which he was actually excising prior to the child’'s
removal [Doc. 1 11 24-26]. Dendant disputes plaintiff'allegations, and also submits

that the following applicable erptions weigh in favor of kiang the child remain in the
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United States: (1) plaintiff acquiesced to tad being removed to the United States; (2)
the child is now settled in the United Statex] &3) that the child will be placed at grave
risk if returned taviexico [Doc. 18].

A.  Wrongful Removal or Retention

To state a successful claim under the Ha@onvention, plaintiff must establish
by a preponderance of theigence his child’s removal wasgrongful, as defined by the
Hague Convention. 22 U.S.€.9003(e)(1). Wrongful reaval involves taking the child
“from the person who was actually exerogpicustody of the child,” and wrongful
retention involves “keeping the child withatle consent of the person who was actually
exercising custody.”March v. Levine 136 F. Supp2d 831, 835 (M.D Tenn. 2000)
(citing 51 Fed. Reg. 10494, 10503 (198@Jague International Child Abduction
Convention: Text and Legal Analysis)).

One of the main purposes the ICARA is to prevent parents from removing
children from the country of #ir habitual residence to a neosympathetic court in order
to have a “home court advantage” in custody determinatichst 836. Accordingly, in
order to determine whether the child wasomgfully removed, plaintiff must first
demonstrate that the child was removed frtora country of his habitual residence.
Plaintiff must then establish by a prepondeg of the evidence &l the child’s removal
was in breach of plaintiff's custody righmirsuant to the laws dhe country of the
child’s habitual residence, and that plaintifhs actually exercising those custody rights.

Hague Convention, art. Byiedrich, 78 F.3d at 1064—66/arch, 136 F. Supp. 2d at 842.
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As the Sixth Circuit has cautioned, if the Ciolumds that plaintiff was actually exercising
custody rights over the child, its inquiryhisuld stop—completely avoiding the question
of whether the parent exercisee ttustody rights well or badly.Friedrich, 78 F.3d at
1066.

1. Habitual Residence

The Court will first consider whethereahchild was removedr retained away
from the country in witch the child was a ltual resident immediately before the
removal or retention. Whiléhe Hague Convention does ra#fine the term “habitual
residence,” the Sixth Circuit has stated thathild’s habitual redience is the country
where, at the time of the removal or retentitthe child has been psent long enough to
allow acclimatization, and where this pease has a ‘degree séttled purpose from the
child’s perspective.” Jenkins v. Jenkin69 F.3d 549, 556 (% Cir. 2009) (quoting
Robert v. Tessg®07 F.3d 981,88 (6th Cir. 2007)).

Here, the evidence demonstrates tha thild habituallyresided in Mexico
immediately preceding the child’s removal to the United States. Plaintiff, defendant, and
the child are all citizens of Mexico and livedMexico from the timeof the child’s birth
in October 2010 througApril 13, 2013. No evidence suggsts that the child had lived
anywhere but Mexico prior to being removéo the United Statesn April 2013.
Accordingly, as the ald was born and raisemh Mexico prior tobeing brought to the

United States, plaintiff has demonstrated that child has a “degree of settled purpose”
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In Mexico, and thus that Mexico was the clildabitual residence immediately before he
was removed to the United Statelenking 569 F.3d at 556.
2. Custody Rights

Turning next to whethethe removal was in breach pfaintiff's custody rights
pursuant to the laws of thehild’s habitual residence (Mexico), the Court finds that
plaintiff has established by preponderance afe evidence that he and defendant had
joint custody rights over the ittt under Mexican law, and thae was actually exercising
those custody rights prior to the child’s removal.

Mexican law follows the doctrine gfatria potestaswhich is a “series of rights
and obligations recognized by law to the parentsin relation to their children . . . in
order to care for them, protect them, edutia¢éen and legally repsent them” [Doc. 1-11
p. 1]° The Civil Code for the State of Qa¢aro, Mexico st@s that “parental
authority/responsibility fatria potestasis exerted by both parents” [Doc. 1-11 p. 2].
See, e.g.March, 136 F. Supp. 2d at 84@xplaining the law ofatria potestasand
finding that, as the natural father of th@nor children involved in the dispute, the
plaintiff's rights of custody ar@sby operation of Mexican law).

The parties cited to the lewant provisions of the Civil Code in their briefs.
Article 400 states that “[w]hen both pareh&ve claimed paternity over a child born out
of wedlock and they Ilive together,they will jointly exert parental

authority/responsibility” [Docs1-11 p. 2; 18 p. 3]. Artle 401 provides that “parental

® Both parties’ briefs cite to the Mexicaaws set out in Doc. 1-11, so the Court will
similarly rely on this law.
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authority/responsibility gatria potestayis exerted by both parents. When due to any
circumstance one of them ceases to exdttshall be exerted bthe other one” [Doc. 18

p. 4]. Article 402 states that “[w]hen the pateof a child born out of wedlock that were
living together separate and in case themareannot agree on the matter, the judge will
designate which parent will exgrérental authority/responsibility1d.].

As plaintiff and defendant had the chddt of wedlock, andvere living together
before they separated, the Court will firsinsider whether Article 402 is applicable to
the instant disputé. Defendant alleges that this Article is applicable because she and
plaintiff separated after the child was born ofitwedlock. She wgmits that, as this
Article states that the parahtauthority shall be deterned in connection with Article
265, there is a preference for hentaintain custody [Doc. 18 p. 4].

Article 402 expressly calls for a judge determine whic parent will exert
parental authority and respdnisity pursuant to Article 265.Article 265 directs a judge

overseeing a divorce decree on how to detegrnwhich parent wilimaintain custody of

" Defendant also states thattisle 401 is applicable in thmstant dispute, as plaintiff
allegedly relinquished his rights of custody unt#exican law by throwing defendant and the
child out of his house [Doc. 18 p. 4]. The CQodisagrees with this assertion. Even after
allegedly throwing defendant ancetlehild out of his house, pldifi maintained regular contact
with the child, as he visited with him on foupseate occasions in tleeveeks, including on one
overnight visit. Plaintiff provided the childitlh support in the form of money and milk, even
though defendant disputes the exact extent ofdhpport. Plaintiff also submits that he and
defendant had made a visitation agreement, thamgh defendant disputédss assertion. Even
if plaintiff and defendant did nobave an agreement regarding plaintiff's visitation with the
child, the Court finds that plaintiff maintainedgular contact and support for the child, thus
demonstrating that he did not legally relirgjuhis parental authority over the chil&ee, e.g.
Friedrich, 78 F.3d at 1064 (agreeing with the distdotirt’s determination #t the father did not
end his parental rights as a matter of Germanbia placing the mother’s and child’s belongings
in the hallway outside of their apartment).
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the child, and contains a footeothat states that childramder the age of seven will
preferably stay in # mother’'s custodyld. at 3]. The Court finds, however, that this
Article is inapplicabldo the instant dispute.

The Hague Convention and applicable Sigtircuit case law are clear that this
Court’s role in ICARA proceedings is not to determine custdfge, e.g Friedrich, 78
F.3d at 1066 (stating that the ICARA rules leave “the full resolutiarusfody issues, as
the Convention and common sense indicateth& courts of the country of habitual
residence”);March, 136 F. Supp. 2d at 837 (holdinigat “[u]jnder the ICARA and the
Hague Convention, custody and visitation rightstarbe determined by the courts of the
country that is the ‘habitual residence’ of teldren”). There is nevidence in this case
of a Mexican judicial determation regarding whit parent will exert parental authority
pursuant to Article 402 of the Civil Coderfthe State of Queretaro. As Article 402
simply dictates that when eéhparents separate, “the judgél designate” which parent
will exert custody [Doc. 18 p. 4 (emphasis atjlebut does not state what shall happen
without a judicial designation, the Court finds that Article 402 is inapplicable to this
dispute.

Without a judicial designation as to whi@arent will exert custody, the Court
finds that Article 400 is most applicable ttus case, as it pertains to parents who have
both claimed paternity over aitthborn out of wedlock [Bc. 18 p. 3]. Even though
plaintiff and defendant no tger live together, from the tenthe child was born and up

until three weeks beforeetthild was taken to tHénited States, theytfinto Article 400.
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This Article states that the parents will jtynexert parental abbrity and responsibility,
and this is consistentith the general thrust gfatria potestasinder Mexican law, which
calls for parents to jotty exert parental authority and responsibilitgee March136 F.
Supp. 2d at 842 (citing Antoinette Sedillo Lopkrernational Law—U.S./Mexico Cross-
Border Child Abduction—TéhNeed for Cooperatior29 N.M. L. Rev. 289, 297 (Spring
1999) (“[bly law, the right to patria potesthdlongs to both parents, . Concurrence or
agreement is not required. Historicallyetlfather had superior rights of the patria
potestad, but today it is a joint responsibiljly” As plaintiff is the child’s father, the
Court finds he has proven laypreponderance of the esitte that, under Mexican law,
both he and defendant have custody rights over the child.

Next considering whether plaintiff waactually exercising those custody rights
prior to the child’'s removal, defendant argubat even if plaintiff had custody rights
under Mexican law, he was not exercising thiglkts as he only visitewith the child on
four occasions in the three weeks aftesimiff and defendant separated—before the
child was brought to the United States—and tireprovided little support in the form of
money or food to th child during thatime [Doc. 18 p. 5].

As the Sixth Circuit has noted, the HagGonvention does not define “exercise.”
Friedrich, 78 F.3d at 1065. IRriedrich, the child’s father only had a single visit with
the child after he and the childsother separated, and théhter did not pay for or take
care of the child during thateriod of separationld. The court foundt to be “unwise”

to attempt to determine whether those actinsild be enough to amount to “exercise”
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under the laws of the country tife child’s habitual residencdd. Rather, it stated that
“[tlhe only acceptable solution, in the absewnéa ruling from a courin the country of
habitual residence, is to liberallyn@l ‘exercise’ whenever a parent widle jure custody
rights keeps, or seeks to keep, any soregtilar contact with his or her childId.

Plaintiff has not pointed to any Mexauling regarding this issue, and the
evidence does not demonstratattbne exists. In the three week period of separation
when the child was iMexico, plaintiff visited with thechild on four occasions, including
one overnight visit. Plaintifdlso provided deferaht and the child witlsome degree of
money and food supportThe Court is satisfied thatdbe actions demonstrate plaintiff
sought to maintain regulamontact with the child.See id.at 1066 (finding that, “as a
general rule, any attempt to maintain answhat regular relationship with the child
should constitute ‘exercise.” This rule leaves the full resalutibcustody issues . . . to
the courts of the country of the child’s hahitwesidence”). Accordingly, the Court finds
that plaintiff has proven by a prepondsta of the evidenc¢hat he was actually
exercising his custody rights.

In sum, because the childbitually resided in Megb and was removed to the
United States, and plaintiff has succeedediemonstrating by a preponderance of the
evidence that he has custody rights anmiadly exercised those rights under Mexican

law, plaintiff has met his burden in establiglithat the child’s removal was wrongful.
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B. Statutory Defenses

In objecting to having her child retwd to Mexico, defendant raises three
statutory defenses under the Hague Converdind ICARA. Defendant argues that (1)
plaintiff acquiesced to the child being removed to the United States; (2) the child is now
settled in the United States; and (Bat the child will be placedt grave risk if returned
to Mexico [Doc. 18].

1. Acquiesced to Removal

Defendant alleges that theildhshould not be returnegd Mexico because plaintiff
acquiesced to the child’s removal to theitgd States by not filing the instant petition
until nearly nineteen monthefter discovering the child’s whereabouts online [Doc. 18
pp. 8-9].

Article 13(a) of the Hague Conventigmovides a statutory defense against the
child being returned to theountry of habitual residee if defendant proves by a
preponderance of the evidentbat plaintiff consented to @ubsequently acquiesced in
the child’s removal or retention. “Conserahd “acquiescence” are not defined in the
Hague Conventiorsee Friedrich 78 F.3d at 1069 n.11, btiie Sixth Circuit has noted
that “acquiescence under the Convention requaiher: an act or statement with the
requisite formality, such as testimony #@njudicial proceedinga convincing written
renunciation of rights; or a osistent attitude of acquies@anover a significant period of
time.” 1d at 1070 (finding that “[s]Jubsequent acggtence requires more than an isolated

statement to a third-party” leging to the parent not seegicustody of the children).
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Defendant submits that plaintiff has demonsted a consistent attitude of
acquiescence over a significant period of tirreduse he waited almost nineteen months
from when he first discoveredefendant with the child oRacebook before filing the
instant petition. Plaintiff dgutes this assertion, statingathafter the child went missing,
he attempted to find defeadt in Mexico by filing a polie report within one month of
the child’s disappearance [Doc. 17 p. 18jd by seeking assistanfrom the Mexican
government. Plaintiff also allegedly continut search until he tomd a picture of the
defendant in the United States. While pidirwaited around ninenonths before filing
an Application for Return othe Child with the MexicarCentral Authority, plaintiff
submits that he only filed thispplication “after he was ubke to obtain assistance with
the Mexican authorities”Ifl. at 11]. Finally, soon &fr defendant learned where
defendant was living with thehild—after defendant file@ petition for custody of the
child on May 28, 2015——plaintiff had the Unit&dates Department of State send a letter
to the presiding judge, and fil¢kle instant petition in December.

Upon review of the evidee presented, the Court finds that plaintiff's actions
demonstrate that he was determined to ind obtain custdy of the child soon after
defendant disappeared with tbleild. Plaintiff's actions do not amount to a “consistent
attitude of acquiescence over grsficant period of time.” Friedrich, 78 F.3d at 1070.
Rather, they demonstrate that plaintiff aetjwvsought custody of &ichild, through local
and international channels, from the time thild disappeared through his filing the

instant petition. Accordingly, defendahtas not proved by a preponderance of the
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evidence that plaintiff consented to or sulhsadly acquiesced in the child’s removal or
retention.
2. “Now Settled” Defense

Defendantmaintainsthat the child should not be terned to Mexico because
plaintiff initiated this proceeding more thame year after thehild was removed from
Mexico, and the child has become settiadthe United Statespursuant to Hague
Convention, article 12.

Article 12 of the Hague Convention statést when “a period of less than one
year has elapsed from the date of the wrohgémoval or retention,” the court should
order the child to beeturned. Hague Conveon, art. 12. Whenhe proceedings have
been commenced after oneaydrom the wrongful removal, however, the court “shall
also order the return of theitth unless it is demonstratedatithe child is now settled in
its new environment.” Id. To succeed in preventing the child’s return under this
exception, defendant must demonstrate bgreponderance of the evidence that the
petition was filed more than one year aftez thild was removed, drthat the child is
now settled in his e environment. 22J.S.C. § 9003(e).

When the Supreme Court recently consdeArticle 12 of the Hague Convention,
it agreed with other circuitourts that had previouslgonstrued this exception as
permitting—but not mandating—count®t to order the childdzk to the country of the
child’s habitual residence wh this exception applied.ozano v. Montoya Alvarg134

S. Ct. 1224 (2014) (affirming.ozano v. Alvarez697 F.3d 41, 51-52 (2d Cir. 2012),
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which held that the “settled defense merelynpts courts to consider the interests of a
child who has been in a new environment forenthan a year before ordering that child
to be returned to her country of fitaial residency,” but does not mandate® ithee also
Yaman v. Yaman/30 F.3d 1, 13 (1st Cir. 2018agreeing with the Second Circuit's
interpretation and stating thdfe]ven if a child is found'’now settled,” an authority
retains discretion to weigh against thatding of settledness considtions such as
concealment before deciding whether to oré¢urn”). The Supreme Court held that:
expiration of the 1-year pged in Article 12 does not eliminate the remedy

the Convention afforsl the left-behind parent—namely, the return of the

child. . . . The continuedvailability of the return remedy after one year

preserves the possibility of relief fohe left-behind parent and prevents
repose for the abducting parenRather than establishing any certainty

about the respective right$ the parties, the expiration of the 1-year period

opens the door to consideration of a third party's intereststhe child's

interest in settlement.

Lozang 134 S. Ct. at 123435 (citations omitted).

The Supreme Court stated that the-gear period commences on the date the
child was wrongfully removed or ta&ned, pursuant to Article 12ld. It noted that, to
remedy the potentially harsh result of the -gear time period passing before the non-
abducting parent finds the itth courts in the United States have “found as a factual

matter that steps taken to promote concealman also prevent ¢hstable attachments

that make a child ‘settled.”1d. at 1236 (citinglendez Lynch Wendez Lynch220 F.

8 In its opinion, the Supreme Court affirméide Second Circuit's determination that
equitable tolling is not available for the oneay filing period in the ICARA, abrogating
decisions from the Ninth and Eleventh Circuits finding otherwiBearte v. Bardales526 F.3d
563 (9th Cir. 2008)EFurnes v. Reeve862 F.3d 702 (11th Cir. 2004).
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Supp. 2d 1347, 1363-64 (M.[Fla. 2002) (finding that #n children were not settled
when they lived in seven differeltications in eighteen monthsix re Coffield 644 N.E.
2d 622, 666 (Ohio CtApp. 1994) (finding the child not tbe settled when the parent
attempted to hide the childidentity by withholdnhg the child from activities, including
school)). The Supreme Counrecluded that, as a result, extending the one-year period
for filing suit until the date of discovery fseither required byhe Convention nor the
only available means to advance its objectivéozang 134 S. Ct. at 1236

One district court in this state considd the following fetors in determining
whether the child is now settled in hiswn&nvironment: “the age of the child, the
stability of the child’'s residence in the nemve@onment, whether thehild attends school
or day care consistently, wheththe child attends churchgelarly, the stability of the
[defendant’s] employment, and whether thélcclhas friends and relatives in the new

area.” Blanc v. Morgan721 F. Supp. 2d 74963 (W.D. Tenn. 2010).

® Writing in concurrence irLozang Justice Alito, with whom Justices Breyer and
Sotomayor joined, stated that Article 12 “plaag®o limit” on the power that Article 18 grants
courts to order the return of the child at any tirhezano v. Montoya Alvarei34 S. Ct. 1224,
1237 (2014) (Alito, J., concurring). If a petition for return is filed after one year has passed, this
“opens the door to consideration of . . . the childterest in settlement,” but “does not mean
closing the door to evaluating alther interests of thehild,” and does not epan that the child’s
attachment to the new country “becomes dhéy factor worth considering when evaluating a
petition for return.” Id. (emphasis in original) (citation otted). Among thosether factors to
be considered, any of which may outweigh the &hildterest in remaing in the new country,
are:

the child's interest in returning to his ber original countr of residence (with

which he or she may still have close ties, despite having become settled in the

new country); the child’s need foowitact with the non-abducting parent, who

was exercising custody when the abductecurred; the non-abducting parent's

interest in exercising the custody to whichdneshe is legally entitled; the need to

discourage inequitable conduct (such as concealment) by abducting parents; and

the need to deter interti@nal abductions generally.
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Defendant maintains thatehnstant petition was filed motkan one year after the
child was removed from Mexicto the United States and the child is now settled in the
United States [Doc. 18 p. 7]. Defendanbmiits that the child has now lived in the
United States for nearly threears, and that the child hitsle recollection of his life in
Mexico [Id.]. Defendant states that the childsheignificant familial connections in the
area, that he attends weekly church servittest, he is becoming bilingual, and that he
enjoys playing football, going to the pajimping on a trampoline, skiing, and playing
with members of his extended familg] Tr. at 128:14-130:4]. Accordingly, defendant
submits that the child is nosettled in the United Stat&s.

Plaintiff asserts that the child is notts=d in the United Stat [Doc. 17 pp. 11—
13]. He submits that the child does not attend school or day capitedeeing five years
old; that the child is livingn the United States illegally; & the child and defendant are
living at the child’s uncle’s hase and not in their own homthat each of the child’s
preferred activities are available in Mexico; and that the child has family in Mégi¢o [

The Court first finds thalefendant has proven by a&ponderance of the evidence
that the child was removed froMexico to the United States/er one year ago, as the
child was removed in April @3, and the instant petition foeturn was not filed until

December 11, 2015. Accordiyglthe Court will now considewhether the child is now

% n her brief, defendant relies &obert v. Tessorb07 F.3d 981 (6th Cir. 2007) for the
proposition that a “change in geography andghassage of time” may eslash a new habitual
residence for the child. Defendant submits thase factors support a finding that the child is
now settled in the United StateIhe Court notes, however, tiRbbertpertains to how a child
may establish a new habitual residence, which is part of plaintiff's prima facie case, rather than
to how defendant may satisfy thatsitory “now settled” exception.
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settled in the United Statedjus weighing against a findindpat the childshould be
returned to Mexico.

In analyzing the factors that the Supeei@ourt and other distt courts have
considered under this exception, the Coutesdhat many weighoth for and against a
finding that the child is nowettled in the United States. dvthough the child attends
church each week, he does nidéad school or day ca consistently in the United States,
despite being over five years old. Whilee child has extensive maternal familial
connections in the Koxville area, he also has extensive paternal (and some maternal)
familial connections in Mexico As for where the child hasgpent most of his life, the
Court notes that he is only five years oltlehas spent approximately half of his life in
Mexico and half in the United States. Masdtthe child’s preferred activities in the
United States are ones in which he cophltticipate in Mexicp including playing
football, going to the park, jumping on armpoline, and playing with members of his
extended family.

Furthermore, the child is not at suah age where moving him back to Mexico
would disrupt his developmemr maturation. He can attend school and church, be
surrounded by extended familgnd maintain his same intste in Mexico, as in the
United States.See, e.g.Blang 721 F. Supp. 2d at 764 (fimg) that the mother did not
carry her burden in a@eonstrating that the child is nosettled in the United States when
the child had developed bonds with family memsoin the United Statebved in a stable

home, and regularly attended day care amdnser camps, as theidence did not show
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that the child was “so extensly involved in activities” othat she had deloped such
connections with her communitigat she would suffer an dae disruption if returned).

The Court also recognizesetistrong need fathe child to have contact not only
with defendant but also witplaintiff, who was exercisingustody prior to the child’s
removal. Plaintiff's interest in exercisings custody rights alseveighs in favor of
returning the child to Mdco. Finally, there is a greatterest in seekipto deter child
abductions generally, which vgilis against finding the child now settled in the United
States. Upon review of these factors, @aurt finds that defendant has not met her
burden of demonsttiag by a preponderance of the eafide that the child is now settled
in his new environmerit.

3. Grave Risk

Defendant also asserts that the childuth not be returned to Mexico because

there is grave risk that retung the child would expose him to harm, pursuant to Hague

Convention, Article 13(b).

X The Court did not hear from the child ashis wishes, despite fimdant alleging that
the child does not have many memories fromtine in Mexico, as the parties agreed not to
inform the child of these proceedings. Evethd Court were to presume that the child enjoys
living close to his maternal relatives in the Uniteigtes, it is not the Court’s role to determine
where the Court thinks the childould be happiest or where euld lead tle best life. See,
e.g, Friedrich, 78 F.3d at 1068 (finding &, in the context of & grave risk exception but
equally applicable here, the court is not to deltiagevirtues of what each country has to offer,
and that the exception “is not license for a couthe abducted-to country to speculate on where
the child would be happiest,” as that is intended to be considered in the custody hearing).
Rather, the Court must determine whethefedgant has proven by preponderance of the
evidence that the child is now settled in the United States, taking into consideration the child’s
wishes as a factor among others.
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For the “grave risk” exception to applgefendant must demonstrate by clear and
convincing evidence that there is a grave risk thatrmeng the childto Mexico “would
expose the child to physical or psychologibarm or otherwise place the child in an
intolerable situation.” Hagu€onvention, art. 13(b). EhSixth Circuit has adopted a
“restrictive reading” of this exception, and sthat a grave risk dfarm can only exist
in two situations:

First, there is a grave risk of harm evhreturn of the dhl puts the child in

imminent dangerprior to the resolution ofthe custody disputee-g.,

returning the child ta zone of war, famine, alisease. Second, there is a

grave risk of harm in cases of sericalsuse or neglect, or extraordinary

emotional dependence, when the courthi& country of habitual residence,

for whatever reason, may be incalealor unwilling to give the child
adequate protection.

Friedrich, 78 F.3d at 1068-69 (emphasn original) (finding “flhere is nothing in the
record to indicate that life ifthe return country] would result in any permanent harm or
unhappiness” to the child and thus there wagnave risk of harm, athe child’s father
did not work “long hours” anthe child’'s grandmother coulthre for the cifid when the
father was at worksee alsdvlarch, 136 F. Supp. at 844—-84&tating that “this exception
is truly to be narrowly consted,” and finding that those sx@s that have denied return
due to a grave risk “have generally engibad that there waslear and convincing
evidence to support a finding that the parent seeking the return had seriously abused the
child”).

The Circuit continued by stating that, &h considering if the child would be

subject to danger in the retucountry, “we can expect thabuntry’s courts to respond
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accordingly. . . . When we trust the courstgyn in the abductefdom country, the vast
majority of claims of harm—those that do misie to the level of @vity required by the
Convention—evaporate.”Friedrich, 78 F.3d at 1068 (citindNunez-Escudeo v. Tice-
Menley 58 F.3d 374, 377 (8th €i1995) (reasoning that the parent in Mexico is
abusive, the infant childcan be institutionalized inMexico during the custody
determinations)).See also Marchl36 F. Supp. 2d at 855 (finding that defendants “have
not pointed to any actioby the Mexican government oretlcourts that demonstrates that
they would be denied due praseof law or would be deniedfair trial if the children are
returned to Mexico,” othat “the rights of the minor childn[ ] would not be protected in
Mexico,” so there was no grave risk of harm).

In the instant petition, defidant alleges that returmgrthe child would place the
child in an “intolerable situation” [Doc. &8 9]. She alleges thdefendant has problems
with alcohol, that he did nqilay an active role in pareng the child, and that she would
fear for her safety if she igned to Mexico, as defenuss family has “wealth and
power” [Doc. 18 p. 9]. Plaiiff submits, on the other hanthat there are no allegations
that the child suffered serious abuse or néglecthat the chilchas an “extraordinary
emotional dependence” on defendant [Doc. 17 p. PAaintiff states tat he testified that
he does not have a problem with alcolarid that defendant’s testimony regarding that
issue should be discountdd.].

Upon review, the Court finds that defendant has not proven by clear and

convincing evideoe that returninghe child to Mexico “would expose the child to
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physical or psychological haror otherwise place the child en intolerable situation.”
Hague Convention, art. 13(b). While defendalitges that she is deful to return to
Mexico, she has not prondoy clear and convincing evidenitet there is a grave risk of
harm that returning the chiltb Mexico would either place him in danger prior to
resolution of a custody heariog subject him to serious abuse or neglect from plaintiff.

While defendant submits that plaintiffdhan alcohol problem and abused her in
the past, she does not allege that plairgbtised the child. Dendant also allowed
plaintiff to visit with the childmultiple times when they were separated, and testified that
plaintiff supported the child with food and mgng&uring the period of separation, both of
which tend to show that plaiff would not subject the child teerious abuse or neglect if
the child were returnetb Mexico. Additionally, to th extent defendant alleges that
plaintiff is a poor parent, this is a mattersbeesolved in the custody hearing, and the
allegations of poor parenting amt rise to such a level for the Court to find a potentially
grave risk of harm to the childSee, e.gFriedrich, 78 F.3d at 1068 (“The exception for
grave harm to the child is nbtense for a court in the dbcted-to country to speculate
on where the child would be happt. That decision is a custody matter, and reserved to
the court in the country dfabitual residence.”)

Additionally, while defendant submits ah plaintiff's family is wealthy and
powerful, she has not proven bblear and convincing evidee that the Mexican courts
would be unwilling or incapablef protecting the child dumg the pendency of a custody

hearing, or that she would blenied due process of law for a custody hearing in Mexico.
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The Court, therefore, cannot find that defant has carried her ldan of establishing by
clear and convincing evidea that there is a grave riskter child if the child is returned
to Mexico.
[ll.  Conclusion

For the reasons stated herein, the Court @GRANT plaintiff's petition for the
return of his child taMexico [Doc. 1]. As the Court Bdound that Mexico was the place
of the child’s habitual residence prior tcsriemoval to the United States, that plaintiff
was actually exercising his custaldrights prior to that remoViaand that defendant is not
entitled to relief under any of the narrowceptions permitted wer ICARA and the
Hague Convention, the Court concludes that ¢hild must be retned to Mexico to
allow Mexican courts taletermine who shall have cusyodf the child. This finding is
consistent with the primary aims of the dd@ Convention, which aims to restore the
“pre-abduction status qu' and deter child abductions generally2anteleris 601 F.
App’x at 347. The Court reiterates thhis decision does not address the underlying
merits of who should be entitdldo custody of thehild. The partiesire to decide among
themselves the meanscamanner of the child’seturn to Mexico.

This case will bdISMISSED. The Clerk will beDIRECTED to close this case.

ORDERACCORDINGLY.

4 Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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