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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

SKI CHALET VILLAGE OWNERS
CLUB, INC.,

Plaintiff,

EMPLOYERS MUTUAL CASUALTY

)
)
)
)
V. ) No.: 3:16-CV-20-TAV-HBG
)
COMPANY, )

)

Defendant. )

MEMORANDUM OPINION

This civil action is before the Court @efendant’'s Motion to Dismiss for Failure
to State a Claim [Doc. 8]. Plaintiff filed response [Doc. 1dnd defendant replied
[Doc. 12]. For the reasons contained heréie Court will grantdefendant’s motion to
dismiss.
l. Background

The dispute in this action arises over asunance policy contch entered into by
plaintiff, Ski Chalet Village Owners Clybinc., and defendant=mployers Mutual
Casualty Company. The policy covered three recreational facilities owned and managed
by plaintiff [Doc. 1 p. 2]. The facility relevant to the present litigation is known as
“Chalet Village North Clubhows” and is identified withinthe insurance policy as
Location No. 002 (“Location 2”)Ifl.].

The insurance policy at issue provides affirmative coverage on the swimming pool

situated in Location 2id.]. The policy, however, contains a number of exclusions and
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limitations, both with respect tthe property covered, and to the cause of the property
loss. Notably, the policy caains the following provisions:

2. Property Not Covered
Covered Property does not include:

Land (including land on which the property is located), water, growing
crops or lawns;

B. Exclusions

1. We will not pay for los®or damage caused directly indirectly by any
of the following. Such loss or damageexcluded regardless of any other
cause or event that contributes conautityeor in any segence to the loss.

b. Earth Movement

(2) Landslide, including any earth singinrising or shifting related to such
event;

(4) Earth sinking (other than sinkhole collapse), rising or shifting including
soil conditions which cause settlingacking or other disarrangement of
foundations or other parts of realtySoil conditions include contraction,
expansion, freezing, thawgn erosion, improperly compacted soil and the
action of water under the ground surface.

g. Water

(2) Mudslide or mudflow;

This exclusion applies regardless of wWiegtany of the above . . . is caused
by an act of nature or is otlvdse caused . . .. [Doc. 1-A].

Plaintiff alleges that in October 2015, piaff's representativekearned that one of
Location 2’s pools was suffering an “unchaeaidtic water loss” [Doc. 1 p. 3]. While
conducting an investigation into the causetlod water loss, plaintiff's representatives
further learned that the “ground supporting ploel on the lower side of the structure had

partially dropped or shifted”Id.]. Plaintiff subsequentlylearned that the ground
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movement had resulted from the water loss, which stemmed from a ruptured pipe
servicing the poollfl.]. The ruptured pipe had disalgad significant amounts of water

and “jeopardize[ed] the structlrintegrity of the pool” [d.]. An inspection by
defendant’s agent indicated thithe plumbing pipe failure “most likely occurred due to
cold weather/frozen wer in the pipes”Id. at p. 5].

As a result of the damage, plaintiff agsethat it was forced to take “immediate
extensive measures” to “restore steuctural integrity of the pool”ldl. at p. 3]. In its
complaint, plaintiff details the measures thaiok to sustain the pool, by “reinforcing
the pool by the excavation s&turated soil and construction of a deeply embedded, large
concrete block retaining wall andagkement of bacKfiand rock” |d. at p. 4]. Plaintiff
avers that these measures were necgssarevent collapse of the podd [].

Plaintiff alleges that it submitted its alaithrough defendarg’agent on November
3, 2015 [d. at p. 3]. Plaintiff further allegethat when it receiveaho response from
defendant, it retainedounsel and again contacted defendihtdt p. 5]. On January 6,
2016, plaintiff received correspondence fronfedéelant indicating thatere would be no
coverage provided for the relevant damagts).[ Plaintiff subsequently initiated the
present suit.

Il. Standard of Review

Federal Rule of Civil Procedure 8(a)tseut a liberal pleading standard. To

survive a motion to dismiss,c@mplaint need only contain‘short and plain statement of

the claim showing that the pleadis entitled to relief, ‘in ater to give [the opposing
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party] fair notice of what the . . . chaiis and the grounds upon which it rest8éll Atl.
Corp. v. Twombly550 U.S. 544555 (2007) (quotingconley v. Gibson355 U.S. 41, 47
(1957)). Detailed factual allegations are nafuieed, but a party’s “obligation to provide
the ‘grounds’ of his entitle[mentp relief’ requires more thalabels and enclusions.”
Id. at 555.

In deciding a Rule 12(b)(6hotion to dismiss, a court rauconstrue the complaint
in the light most favorable to the plaintiff, @apt all factual allegations as true, draw all
reasonable inferences in favof the plaintiff, and detenine whether the complaint
contains “enough facts to state a clainrebef that is plausible on its face Twombly
550 U.S. at 570Directv, Inc. v. Treesh487 F.3d 471, 47§6th Cir. 2007) (citation
omitted). “A claim has facial plausibility vem the plaintiff pleads the factual content
that allows the court to draw the reasonabference that the defendant is liable for the
misconduct alleged.'Igbal, 556 U.S. at 678. “Determimy whether a comaint states a
plausible claim for relief will [itimately] . . . be a context-spéc task that requires th[is
Court] to draw on its judiciakxperience and common senseltl. at 679. When
considering a 12(b)(6) motion, the Court “megnsider the compilst and any exhibits
attached thereto . . .Basset v. National Coligate Athletic Ass’n528 F.3d 426, 430 (6th

Cir. 2008).



lll.  Analysis

Plaintiff brings claims for breach of the insurance contract, and also for statutory
and common law bad faith. Deigant moves to dismiss allagins. The Court will first
address the breach of contract mlaand then the bad faith claims.

A. Breach of Contract

Under Tennessee law, “[tlhe questiontb&é extent of insurance coverage is a
guestion of law involving the interpedion of contractual language[.IClark v. Sputniks,
LLC, 368 S.W.3d 431, 441 (Tenn. 2012). “Iremuce contracts are ‘subject to the same
rules of construction as contracts generabyd in the absence éfud or mistake, the
contractual terms ‘should be givéheir plain and ordinary meing, for the primary rule
of contract interpretation is to ascertain ayinke effect to the intent of the partiesld.
(quotingU.S. Bank, N.A. v. Tenn. Farmers Mut. Ins.,Q@7 S.W.3d 381, 386—-87 (Tenn.
2009)).

Within an insurance cor#ct, “exclusions help define and shape the scope of
coverage.”Standard Fire Ins. Co. v. @ster O’'Donley & Assocs., In@72 SW.2d 1, 7
(Tenn. Ct. App. 1998). Whil¢he insuring agreement sdtse outer limits of insurer
liability, exclusions operatéo decrease coverageld. Exclusions “should not be
construed broadly in f@r of the insurer, nashould they be construed so narrowly as to
defeat their intended purposdd. at 8.

Typically, there is insurance coveragdere an excluded cause of loss and a

covered cause combine to cause dam&ee Planet Rock v. Regis Ins. S.W.3d



484, 493 (Tenn. 1999). Amsurer may contract arounithat possibility, however,
through use of an “anti-concurrent cause @iwvi,” such that there is no coverage for
damage that is caused in any manner byerriuded cause regardless of any other
concurring or contributing cause§ee Front Row Theater, Inc. v. Am. Mfrs. Mut. Ins.
Co, 18 F.3d 1343, 1347 (6th Cir. 1994ardy v. Kelly LLC v. QBE Ins. CorpNo.3-
11-0155, 2012 WL 1744670, 3V.D. Tenn. May 16, 2012).

In this case, defendant argues that it was not obligated under the contract to
provide insurance coverage because bothttfeaovement,” and “water” were excluded
causes, and each contributed to causing the damage to tH®podd]. Dwe to the anti-
concurrent cause provision, defendant eods that any damage for which earth
movement or water is a contributing causexsluded under the policy. Defendant also
argues that it was not obligaténl provide coverage because the damage was to “land,”
which is excluded under the terms of the polidecause the Court finds that the “earth
movement” exclusion applie&,need not determine whethigre water exclusion or land
exclusion would be sufficient ®upport a motion to dismiss.

1. Earth Movement Exclusion
The plain language of the insurancdigyoexcludes loss causesther directly or
indirectly by “earth movement,” which thgolicy defines as “landslide” and “earth
sinking, rising, or shifting related to sucheew” [Doc. 1-A]. Thepolicy further defines
earth movement as “earth sinking (othearthsinkhole collapse), rising or shifting

including soil conditions whit cause settling, cracking ather disarrangement of



foundations or other parts of realty. Sodnditions include contraction, expansion,
freezing, thawing, erosion, improperly coagted soil and the action of water under the
ground surface.”Ifl.]. Because of the anti-concurrent cause provision, there is no
coverage for any damage causstther directly or indiretty by such earth movement,
regardless of any other contriing causes. Therefore, there is no coverage for damage
to the pool in any way resuly from “earth movement” as i$ defined in the policy,
regardless of any other cofmting or concurrent causes.

Reading the policy language describifeprth movement” consistent with its

“plain meaning,” the Court firglthat the language cover®tavents detailed by plaintiff
in its complaint. See Lee v. Natmwide Mut. Ins.1988 WL 39567, at3 (Tenn. Ct. App.
Apr. 29, 1988) (interpreting “eartimovement” to mean “any chge of place, position, or
posture of the soil”). Indeed, plaintiff admds various points inthe complaint that the
“ground supporting the pool . had partially dropped and dieifl,” and that “landsliding”
and “sinking” took place [Doc. 1 p. 3, 6, 7These words used by pidiif to describe the
“symptoms” of the damage to the pool mirexactly those words &d in the insurance
policy to define earth movement.

Additionally, the complaint indicates th#ite “urgent and ggressive remedial
measures to sustain the integrity of the pool” taken by plaintiff were necessary after
plaintif learned that the earttad “dropped and shiftedid. p 3—4]. Plaintiff argues that
the exclusion should not applydaeise the original cause tbe damage was the ruptured

water pipe, which then resulted the subsequent earth movemend. [p. 7 “the



landsliding and sinking were the result of théuat cause-the rupturgmbol plumbing”].
Because of the anti-concurrent cause provigiaintiff’'s argument is not well taken. As
the earth movement was a cao$¢he damage or loss, there is no coverage regardless of
any other contributing atoncurrent causes of loss. Therefore, it does not matter that the
movement resulted from water leaking from asbysipe; this is simply a concurrent
cause the kind of which the policy anticipat@herefore, the Court finds that the “earth
movement” exclusion of the insurance contragplies to the damagen this case, and
thus that the claimed damages to the @welnot covered by the insurance policy.

2. Insured’s Duty in the Event of Loss or Damage

Plaintiff argues that even if an exclusiopgrovision appliesa different provision

of the insurance contract provides coverageSpecifically, plaintiff argues that its
damages and losses are recoverable undeseStion E.3(a)(4) of the contract, which
requires that in the event ddmage or loss the insured:

Take all reasonable steps pootect the Covered Property

from further damage, and keeprecord of your expenses

necessary to protect the Covered Property, for consideration

in the settlement of the claim.

Plaintiff contends that this language segtg “both a duty and the right to recover

expenses in connection with the insured’s getdon of covered property.” [Doc. 11 p.5].
Therefore, plaintiff argues that because it taffkmative and costly steps to protect the

pool, a covered property, its costs in dosw should be covered under the insurance

policy. Defendant argues that this provisdwes not create coverage, but rather that it is



a condition precedent to obtaig coverage for damage ta covered property not
resulting from an excluded cause [Doc. 12].

Upon review of the policythe Court finds that defemdt’s interpretation of the
provision is correct. The interpretation tipdéintiff advances would permit the insured
to acquire coverage for covered property, régss of the cause of loss, merely by taking
and documenting steps pwotect the property. Suemn interpretation would render the
exclusionary cause provisions of the insuegontract meaningless, and substantially
inhibit the objectives of the insance contract as a whol&eeMid-South Title Ins. Corp.

v. Resolution Trust Corp840 F. Supp. 522, 526 (. Tenn. 1993) (quotin@ixon v.
Gunter, 636 S.W.2d 437,41 (Tenn. Ct. App. 1982)) (stag that an insurance contract
shall not be interpreted in a manner “whichueblead to an absurd conclusion or render
the policy nonsensical and ineffective”). Theref the Court agrees with defendant that
this provision does not indepaently create coverage for damage to the swimming pool,
but rather that it is a conditioprecedent to obtaining covgrmin situations otherwise
covered by the insurance policy.

In sum, the Court finds that the plafhtias not pled a plausible claim for breach
of contract, and as such the Court will dissplaintiff's breach of contract claim.

B. Statutory and Common Law Bad Faith

Plaintiff also asserts a claim pursuant tmfiessee’s bad faith statute, as well as a
claim for common law bad faithThe bad faith statute is codified at Tennessee Code

Annotated Section 56-7-105(a). In order tooneer under the bad faith statute, a plaintiff



must prove: (1) the policy of insurance hlagcome “due and payable,” (2) a formal
demand for payment was made, (3) the indureist have waited>dly (60) days after
making demand unless there was a refusal yopp@r to the conclsion of sixty days,
and (4) the refusal to payas not in good faithSee Ginn v. American Heritage Life Ins.
Co, 173 S.W.3d 433, 443 (Tenn. Ct. App. 2004).

Because the Court finds that the insurance policy i ¢hse did not cover the
claimed damage to the pool, the pglitever became “due and payableSte Green v.
Mutual of Omaha Ins. CoNo. 10-2487, 201WL 112735, *8 (W.D Tenn. Jan. 13,
2011) (finding that because arsurance policy did not granbverage, a plaintiff’'s claim
“did not become due and payable). Theref plaintiff has not met the statutory
requirements of the bad faith statute, and tis not pled a plausible claim for statutory
bad faith. Furthermore, the Court notes thainaarer is not liabléor statutory bad faith
if the denial of coverage “rests on i@gate and substantial legal grounds.See
Williamson v. Aetna Life Ins. Co481 F.3d 369, 378 (6th ICi2007). Considering that
the Court finds that defendant is correct incbsitention that the damage to the pool was
not covered by the insurance policy, defeniyarefusal to pay indeed rested on
“legitimate and substantial legal groundatid thus was not made in bad faitee id.

In addition, the Court notes that Tesesee courts do not recognize a common law
remedy for bad faith.See Leverette v. Tenn. Farmers Mut. Ins, Glo. M2011-00264-
COA-R3-CV, 2013 WL 817230, at18 (Tenn. Ct. App. Mar4, 2013). Rather, the

“excusive remedy is statutory,” by meaat Tennessee’s bad faith statut€racker
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Barrel Old Country Store, Inc. v. Cincinnati Ins. €690 F. Supp. 2d 970, 972 (M.D.
Tenn. 2008). Plaintiff does not cite, and theu€as not aware, of any cases holding to
the contrary. Therefore, in addition to rq@éading a plausible @im for statutory bad
faith, plaintiff has not pled a plausibleagh for common law badhith. As such, the
Court will grant defendant’s motion to disssias to the statutory bad faith and common
law bad faith claims.
IV.  Conclusion

For the reasons discussed hereifiegant’s motion [Doc. 8] will b 6&6RANTED.
The Clerk of Court will bIRECTED to CLOSE this action.

ORDER ACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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