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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

KIMBERLY B. WILSON, )
Paintiff, ))
V. ; N0.3:16-CV-95-HBG
ANDREW M. SAUL} ))
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM AND ORDER

This case is before the undersigned pursua281d.S.C. 8§ 636(b), the Rules of this Court,
and the consent of the parties [Doc. 16]. Nosvore the Court is the Plaintiff’'s Motion for
Attorney Fees Pursuant to 42 UCS8 406(b) [Doc. 28]. Plaintifiequests that the Court enter an
Order awarding $14,609.50 in attorney’s fees under 42 U.S.C. § 406(b).

. BACKGROUND

On June 21, 2016, thPlaintiff filed a Motion for Judgment on the Pleadings and
Memorandum in Support [Docs. 17 & 18], and on July 28, 2016, the Commissioner filed a competing
Motion for Summary Judgment and Memorandum in Support [Docs. 19 &T2®.Court entered a
Memorandum Opinion [Doc. 21] on June 27, 2013ngng in part the Plaintiff's motion and
denying the Commissioner’s motio8pecifically, the Court orderetat the case be remanded to
the Administrative Law Judge to reconsider artmedical opinions pursuant to 20 C.F.R. 8

404.1527(c).

1 Andrew M. Saul was sworn @s the Commissioner of 8al Security on June 17, 2019,
during the pendency of this cas€herefore, pursuant to FedeRilile of Civil Procedure 25(d),
Andrew M. Saul is substitutess the Defendant in this case.
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On July 5, 2017, Plaintiff filed a Motion fd@kttorney’s Fees Under the Equal Access to
Justice Act (“EAJA”), 28 U.S.C. § 2412(d) [Doc. 2#fter the Commissioner responded that she
did not oppose Plaintiff’'s motion [Doc. 26], the@t entered an Order dnly 25, 2017, granting
Plaintiff $1,812.50 in attorney's fees and $20.88xippe@ses pursuant to the EAJA, 28 U.S.C. 8
2412(d) [Doc. 27]. The instant motion before thwuf@ seeks an additionalvard of attorney’s
fees pursuant to 42 U.S.C. § 406(b). [Doc. 28].

1. POSITIONSOF THE PARTIES

Plaintiff's counsel requests approval tcadle attorney’s feepursuant to 42 U.S.C. §
406(b) based on his contingency fegeement with the PlaintiffDoc. 28]. Counsel asserts that
Plaintiff was awarded past-disenefits, of which $24,609.50 was withheld for payment of fees
associated with the award, and that Plaintiff cactd with counsel to pawenty-five percent of
the remainder of past-due benefits, which ¢x1644,609.50 in attorney’'sés. [Doc. 30 p. 3-4].
Counsel further explains thataintiff was previously awardean attorney’s fee of $1,812.50 under
the EAJA, and if the Court awded an attorney’s fee under 429.C. § 406(b), then the EAJA
fee would be refunded to Plaintiff. [Doc. 2B 1-2]. Counsel submits that this amount is
reasonable and should be upheld pursua@igbrecht v. Barhhart535 U.S. 789 (2002). [Doc.
30 p. 2].

The Commissioner subsequently filed a Respdbsc. 33] stating it he does not oppose
payment of an attorney’s féie the amount of $10,875.00 and tiRdintiff's counsel has agreed
to accept this amount as full compensation.

1. ANALYSIS
Section 406(b) permits courtsaward “a reasonable [attornelyiEe . . . not in excess of

25 percent,” payable “out of . . . [the claimahpast-due benefits” when a claimant secures a
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favorable judgment. 42 U.S.C. § 406(b)(1)(Accordingly, three conditions must be met
before 406(b) fees will be awarded:
1. The Court must have renderedidgment favorable tthe Plaintiff;
2. The Plaintiff must haveden represented by counsel; and
3. The Court must find that thed is reasonable and not in excess
of twenty-five (25) perent of the total past-due benefits to which
Plaintiff is entitled.
See id. The Court will addressach condition in turn.
A. Favor able Judgment
In this case, the Plaintiff obtained a “sertte four” remand, which, for purposes of section
406(b), may be considered a “favorable judgmerérgen v. Comm’r of Soc. Sed54 F.3d
1273, 1277 (11th Cir. 2006). Thus, the Court finds that the first condition for granting attorney’s
fees under section 409 has been met.
B. Representation by Counsel
In support of the motion fortarney’s fees, Plaintiff’'s coure$attached a signed agreement
between counsel and the Plaintiff, which proviftasa contingent fee in the amount of twenty-
five percent of the past-due benefits reedivby the Plaintiff as payment for counsel's
representation. [Doc. 29 p. 4-5].c@ordingly, the Court finds thalhe Plaintiff was represented
by counsel for this claim.
C. Reasonableness of Fee Amount
Counsel for Plaintiff submits that a fee request of twenty-fivegrgrof the past-due
benefits awarded to the Plaintiff is reasonablzalse the twenty-five percent cap has been upheld

by case law, is consistent with the agreement between counsel and the Plaintiff, and the amount
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requested is reasonable. [D8O p. 2—4]. The Commissioner pesds [Doc. 33] that Plaintiff's
counsel has agreed tocapt $10,875.00 as full compensation fésatvices rendetkin this case.

However, the Court must still independentdgtermine whether the requested fee is
reasonable Gisbrechf 535 U.S. at 807. The Court of Appeébr the Sixth Circuit has held that
“if the agreement states that the attorney wilph&l twenty-five percent of the benefits awarded,
it should be given the weight ordinigraccorded a rebuttable presumptioRRddriquez v. Bowen
865 F.2d 739, 746 (6th Cir. 1989). The presuampthay be overcome byshowing that “1) the
attorney engaged in improper caoiotl or was ineffective, or 2fhe attorney would enjoy an
undeserved windfall due to the clits large back pay award or the attorney’s relatively minimal
effort.” Hayes v. Sec’y of Health & Human Seng823 F.2d 418, 419 (6th Cir. 1990) (citing
Rodriquez 865 F.2d at 746). If neither circumstancelegs, “an agreement for a [twenty-five
percent] fee . . . is presumed reasonabld. at 421.

Here, the Commissioner has not allegettj ¢he Court is not aware of, any improper
conduct, delay, or ineffective repeggation on the part of Plaintif’counsel. In fact, counsel was
able to achieve favorable results as this egseremanded to the Commissioner and an award of
benefits was ultimately granted to the Plaintiffhus, counsel was effective in his representation
as he was able to aelve a favorable result.

Turning to whether the requested fee amountld/oonstitute an underserved windfall, the
Sixth Circuit Court of Appeals “provides a flodiér determining the reasableness of requested
406(b) fees.Hayes 923 F.2d at 422. Where the amotequested divided by the numbers of
hours expended is less than twice the standard rate for such work in the relevant market, the
requested fee iger sereasonableld. The Sixth Circuit continued,

If the calculated hourly rate is almthis floor, then the court may
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consider arguments designed tbukthe presumed reasonableness
of the attorney’'s fee. Suclarguments may include, without
limitation, a consideration of whatroportion of the hours worked
constituted attorney time as opposedl&ical or paralegal time and
the degree of difficulty of the casdractors such as these should
inform the district court’s deterimation of whether the attorney
would “enjoy a windfall because of . minimal effort expended.”
Id. (quotingRodriquez 865 F.2d at 746.).

As noted, Plaintiff’'s counsel has agrdedccept a payment of $10,875.00 for a fee award
in the present case. The Social Security Administration hdehelit $24,609.50 of past-due
benefits, of which $10,000.00 was already awardeddAtll for representation before the Social
Security Administration.The Court considers the factors set forttHayes the affidavits and
itemized bill set forth by Plaintiff, the lack opposition from the Commissioner, and the nature
and complexity of the case, and finds tleatingency fee award in the amount of $10,875.00 is
reasonableMoreover, the Court is mindful of the natuwrfecontingency fee contracts and the risk
absorbed by attorneys in these matt&ese Royzer v. Sec’y of Health & Human Se8a0 F.2d
981, 982 (6th Cir. 1990) (in considering contingeagyeements, “we cannignore the fact that
the attorney will not prevail every time . . . Gmgent fees generally overcompensate in some
cases and undercompensate in others. It is the nature of the beast.”). Accordingly, the Court finds
that an attorney’s fee in the amount$d0,875.00 does not represent a windfall.

As a final matter, the Court notes that whatorney’s fees are awarded under both the
EAJA and section 406(b), the attorney is requi@defund the smaller of the two fees to the
plaintiff. Gisbrecht535 U.S. at 796 (quoting Act. Alug. 5, 1985, Pub. L. No. 99-80 (HR 2378),
PL 99-80, § 3, 99 Stat. 186). In this case, asipusly mentioned, Platiif has already obtained
an EAJA award in the amount of $1,812.50. Thersfoounsel will refund to Plaintiff the EAJA

fee award, as it is the smallgfrthe two types of awards.
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V. CONCLUSION

Based upon the foregoing, Plaintiff’'s Motiéar Approval of 406(b) Attorney FeeB§c.
28] is GRANTED IN PART, and Plaintiff’'s Motion to Expedite DecisioB¢c. 34] is DENIED
AS MOQOT. It is ORDERED that attorney’s feetn the amount of $10,875.00 be payable to
Plaintiff's counsel under 42 U.S.@06(b) and that, upon receipttbkese fees, Plaintiff’'s counsel
shall remit to Plaintiff the $1,812.50 in attornefegs previously received from the Commissioner
pursuant to the EAJA and the Court’s priee Order [Doc. 27] in this matter.

IT 1SSO ORDERED.

ENTER:

{opuce 2{\%\'"‘"‘
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