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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

NOLAN C. DARBY, et al,

Plaintiffs,
3:16-CV-138
V.
Collier/Shirley
PILOT CORPORATIONEgt al,

Defendants. )
KEVIN THOMPSON, et al, )
)
Plaintiffs, )
) 3:16-CV-143
v. )
)  Collier/Shirley
LOVE'S TRAVEL STOPS & COUNTRY )
STORES, INC., )
)
Defendant. )

MEMORANDUM

Before the Court are motions to dismissiRtiffs’ complaints in each of the above-
captioned actions. (Doc. 25 in Case No. 3:1@88 (the “Darby/Pilot Action”); Doc. 24 in
Case No. 3:16-cv-143 (the “Thompson/Love’stidn”).) Defendants, Pilot Corporation and
Pilot Travel Centers, LLC doing business a#otPFlying J (collectively, “Pilot”) in the
Darby/Pilot Action, and Love’s Travel Stop& Country Stores, Inc. (“Love’s”) in the
Thompson/Love’s Action, seek dismissal of tbemplaints against them pursuant to Rule

12(b)(1) of the Federal Rules of Civil Proceeln the grounds that Plaintiffs lack standing.

Y In the alternative, Defendants move temdiss the complaints under Rule 12(b)(6) on
the grounds that Plaintiffs fail to state claimmgon which relief can be granted. Because the
Court concludes Plaintiffs lack standing boing these actions, th€ourt does not address
Defendants’ alternative argemts under Rule 12(b)(6).
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Plaintiffs, Nolan Darby, Dorene Yy Laurie Anderson, and Chase MoSeily the Darby/Pilot
Action, and Kevin Thompson in the Thompson/Love’s Action, responded in opposition to the
motions to dismiss. (Darby/Ptlddoc. 29; Thompson/Love’'s Do@B2.) Plaintiffs replied.
(Darby/Pilot Doc. 30; Thompson/Love’s Doc. 37The Court held a hearing on the motions on
May 23, 2017. (Darby/Pilot Doc. 47; Thompson/Lov®ec. 45.) Plaintiffs filed notices of
supplemental authority on May 24, 2017. (DarldgtPDoc. 46; Thompson/Love’s Doc. 44.)
Defendants responded on May 30, 2017. (Darby/Pilot Doc. 49; Thompson/Love’s Doc. 47.) For
the following reasons, the Court wiltRANT Defendant's motions (Darby/Pilot Doc. 25;

Thompson/Love’s Doc. 24) arial SM 1SS these action®/| TH PREJUDICE.

BACKGROUND

These putative class actions address theasiddength of the holdslaced on Plaintiffs’
credit-card accounts when Plaffgiused their cards to buyasoline through pay-at-the-pump
devices at gas stations ned by one of the Defendaritdn each such traaction, the Defendant
seller first makes an authorizai charge, usually for one dollar, neake sure the card is valid.

This initial authorizatia charge is almost immediately removed from the customer’s account.
The Defendant then places a preauthorization hold on the customer’s credit line in a pre-
determined amount allegedly designed to calkermaximum cost of a fill-up. The amounts of

the preauthorization holds placed by Pilatga from $75 to $100 for passenger vehicles. The

holds placed by Love’s are typibab125 for passenger vehicles.

2 Plaintiff Mosely is identified as “Chaddosely” in the case cdipn and parts of the
Complaint and as “Chad Mosely” in other partshed Complaint. (Doc. 23 in Case No. 3:16-cv-
139.)

% To the extent there are anyriegions in the parties’ statemts of the facts, the Court
interprets the facts in the light most favorable to Plainti8ee Bassett v. Nat'| Collegiate
Athletic Ass’n528 F.3d 426, 430 (6th Cir. 2008).



Neither Pilot nor Love’s notifies its customeaykthe use, size, or duration of any credit
hold it may employ. Preauthorization holds are nedu§a customer goesside a store to pay
for a gas purchase with a credit card. Hold® alo not apply to debit-card purchases or, of
course, to cash purchases.

A preauthorization hold generally remainsaoustomer’s account for several days. The
issuer of the customer’s credit card determines long the pre-authorization hold stays on the
account.

Plaintiffs used their credit cards to buysghne through pay-at-the-pump devices on the

following occasions:

Plaintiff L ocation Date Card Purchase | Defendant
Darby EllentonFla. 2/13/16| Visa $23.04 Pilot
Ivy Ocala, Fla. 4/9/13]  Am. Ex $24.00 Pilot
Anderson Sevieor Jefferson | 2/26/16 Visa $23.58 Pilot
Cty., Tenn.
Mosely Sevier Cty., Tenn. 2/25/16 Am. EX. $47.99 Pilot
Thompson Loudon Cty., Tenr. 2/18/16 Visa $14.75 Lovels

(Darby/Pilot Doc. 23 (“Darby Compl.”) 1Y 11, 13, 15, 17, 52; Thompson/Love’s Doc. 22
(“Thompson Compl.”) § 11.)

Plaintiff Thompson is the only one of tlHaintiffs who actually saw a hold on his
account after he made a purchase. He saw the hold when he checked his account the morning
after he bought gas from Love’yThompson Compl. § 12.) Halked to the manager of the
Love’s store, who told him they “don’'t dbat” and “we don’t ow the machines.” Id.) The
hold was in the amount of $125.00, which was ntben eight times the amount of his $14.75
purchase. The hold lasted for seventy-two hours.

Each Complaint includes a section titled “Plaintiffs’ Injuries-in-Fact and Damages.

(Darby Compl. 11 70-74; Thompson Compl. 11 39-4Blaintiffs acknowledge they have not



alleged they were “deprived . of basic needs, insufficient funtts cover expenses, or overdraft
charges,” but claim it is probable other, unnamedsinembers have suffered such deprivations.
(Darby Compl. § 70; Thompson Compl. T 39.)aiRtiffs nevertheless say they “allege much
more than a temporary diminution in their aviaiéacredit. They have suffered a demonstrable
loss of credit . . . . This loss cofedit resulted in actual harnThus, they suffered concrete and
tangible injuries and ed-world harm . . . .” (Darby Compl. | 7&ee alsoThompson Compl.

1 40.) Plaintiffs assert thelyave consulted an economigtho would testify their damages
“reflect the opportunity cst of the credit cardholds placed in excess tfie actual purchases
made,” which they also desbe as denied spending powefDarby Compl. § 72; Thompson
Compl. 141.) The economist cealculate Plaintiffs’ damagesing the average duration of the
holds and the average interest factdd.) (

The Complaints also allegeettpreauthorization hdé “affected the prices of the fuel
purchased by Plaintiffs . . . by unilaterallycieasing the consideratiaequired to make the
purchases.” (Darby Compl. T 3&e alsorhompson Compl. § 30.) Plaintiffs say they would
not have bought fuel at the paythe-pump machines if theydinown that hold substantially
exceeding the price of the fuel would be imposéd.) (

Plaintiffs in the Darby/Pilot Action assert six causes of action against Pilot: breach of
implied-in-fact contract, breach of implied-in-lagontract/unjust enrichent; violation of the
Tennessee Consumer Protection Atnn. Code Ann. 88 47-18-1@&t seq. violation of the
Florida Deceptive & Unfair TradBractices Act, Fla. Stat. 8§ 501.2€t1seq. violation of other

states’ unfair or deceptive trade piees acts; and fraudulent concealrien{Darby Compl.

* Plaintiff Ivy asserted violation of the Georgia FaBusiness Practices Act, O.C.G.A.
88 10-1-39@t seq. Plaintiffs consent to dismiss thataim. (Darby/Pilot Doc. 29 at 1 n.2.).



11 94-158.) Plaintiff Thompson asserts the same causes of action against Love’s, omitting only

the claim specific to Florida. (Thompson Compl. 11 63—-108.)

. STANDARD OF REVIEW

When a defendant moves to dismiss for lack of subject-matter jurisdiction under Rule
12(b)(1) of the Federal Rules d@@ivil Procedure, the plaiiit has the burden of proving
jurisdiction. Davis v. United Stateg199 F.3d 590, 593-94 (6th Cir. 2007). A Rule 12(b)(1)
motion may present either a facial attack, whaplestions the sufficiency of the pleadings, or a
factual attack, which challenges the factual existence of subject-matter jurisdidfioied
States v. Ritchjel5 F.3d 592, 598 (6th Cir. 1994he parties agree these motions raise facial
attacks. (Darby/Pilot Doc. 27 at 3, Doc. 29 at Thompson/Love’s Doc. 25 at 4, Doc. 32 at 7.)
“When reviewing a facial attack, a district cotakes the allegations in the complaint as true,”
though conclusory allegations and legal dosions will not prevent dismissalGentek Bldg.

Prods. v. Sherwin-Williams Claind91 F.3d 320, 330 (6th Cir. 2007).

1. DISCUSSION

For a plaintiff to have standing under Article Il of the Constitutioerehmust be (1) an
injury in fact; (2) a causal linbetween the injury and the daflant’s action or inaction; and
(3) a likelihood that aecision in the plaintiff's favowill redress the injury.Lujan v. Defenders
of Wildlife, 504 U.S. 555, 560—-61 (1992). The plaintifshthe burden of establishing each of
these elementsSpokeo, Inc. v. Robin$36 S. Ct. 1540, 1547 (2016).

The type of evidence required to satisfwiptiff's burden to establish subject-matter

jurisdiction varies degending on the stage of the litigatiorujan, 504 U.S. at 561. “At the



pleading stage, the plaintiff mu&tlearly . . . allege factslemonstrating’ each element” of
jurisdiction. Spokep136 S. Ct. at 1547.

Plaintiffs have failed to allege sufficierdadts to demonstrate any of the requirements for
standing is present, let alone all three.e Tourt examines each requirement in turn.

A. Injury in Fact

An injury in fact must be “concrete and panlarized,” as well asactual or imminent,
not conjectural or hypothetical.L.ujan, 504 U.S. at 560 (internal quotation marks omitted). A
particularized injury is one that “affect[s] the plaintiff in a personal and individual way,” while a
concrete injury is one that is “real” rathégran “abstract’—in othewords, it “must actually
exist.” Spokep136 S. Ct. at 1548. An injury must belibabncrete and particularized to confer
standing on a plaintiff; oneitthout the other is not enouglsee id. see also Soehnlen v. Fleet
Owners Ins. Fund844 F.3d 576, 581-82 (6th Cir. 2016).

An injury in fact does not hav® be “tangible,” howeverld. at 1549. When assessing
an intangible harm, “it is instructive to consider whether an alleged intangible harm has a close
relationship to a harm that has traditionally beegarded as providing a basis for a lawsuit in
English or American courts.Td. In addition, a “risk of real harm” may “satisfy the requirement
of concreteness.1d.

Defendants argue Plaintiffs have failed tlege any facts showing a concrete, tangible
injury. Defendants argue Plaintiffs instead oftenclusory allegations and circular arguments
on this point. Plaintiffs make the followiradlegations of injuries in their Complaints:

e “The excessive holds, in effect, resulted in losses of credit, depriving
Plaintiff[s] and Class members of access to their otherwise available credit
funds for several days. They proximgteaused Plaintiff[s] . . . to suffer
demonstrable, ascertainable, and measurable damiagesot merely
losses of credit, but tangible, pecugiaand actual harm, as their available

credit disappeared for several day$hese damages reflect the opportunity
cost of the credit card holds placeckeixcess of the actual purchases made.



That is, the difference between tAmount of the credit card hold placed
and the actual purchasepresents spending powerriied to Plaintiff[s] .

. . by Pilot” (Darby Compl.  5; Thopson Compl. § 5 (emphasis in
originals).)

e Each named Plaintiff “was injured, féering a tangible and pecuniary loss
of opportunity and spending power thptevented [him or her] from
having the use of such credit for several days.” (Darby Compl. 11 11, 13,
15, 17; Thompson Compl. T 13.)

e Each named Plaintiff “suffered a demonstrable loss of credit, as a portion
of [his or her] . . . credit line dippeared, artificially and inexplicably
frozen for several days. . . . This lasgfscredit further resulted in tangible,
pecuniary, and actual harm to [eanamed Plaintiff]. [Each named
Plaintifff was damaged by not haviragcess to [his or her] otherwise
available credit card funds the amount of the holidr the duration of the
hold, causing a tangible and pecupiéoss of opportunity and spending
power.” (Darby Compl. 1 41-42, 50-51, 59-60, 6868 also
Thompson Compl. T 38.)

e Plaintiffs say they “allege much motegan a temporary diminution in their
available credit. They have suffered a demonstrable loss of credit . . . .
This loss of credit resulted in actual harm. Thus, they suffered concrete
and tangible injuries and real-wottéhrm . . . .” (Darby Compl. | 7%pe
alsoThompson Compl. 1 40.)

As demonstrated by the excerpts above, Defendants are correct that Plaintiffs have failed
to allege any facts showing armwete injury. Plaintiffs ackndedged during oral argument that
they are alleging an economic harm, rather tagmersonal, reputational, or emotional injury.
Their complaints allege theydb“spending power” anthe “opportunity cost’of lost credit to
demonstrate they have suffered a concrete injlilyese allegations are “merely a description of
the effect of lost credit,” however, not a deston of a concreteand tangible injury. See
Darby/Pilot Doc. 27 at 6.) Pldiffs have not, for example, alleged the holds stopped them from

making purchases, put them over their credit limits, or even that they had credit limits.

Repeatedly calling an alleged injury “coete” and “tangible” does not make it so.



Further, the inability to make hypothetical pases is not enough to constitute an injury
in fact. In re Barnes & Noble Pin Pad LitigNo. 12-cv-8617, 2013 WL 4759588, at *6 (N.D.

lll. Sep. 3, 2013). IBarnes & Nobleone of the plaintiffs was wibut the use of a credit card
while the card was being replaced due to a fraudulearge. The district court held plaintiff's
time without her credit card was not an actual mpju Plaintiffs here attempt to distinguish
Barnes & Nobleon its facts, first in that it involved @ata breach ratherdh a credit hold, and
second in that there was only tpessibility data had been stolen, rather than an “actual[]
seiz[ure]” of Plaintiffs’ credit for several gla as in this caseThe relevant holding dBarnes &
Noble however, is directly on point here anck tGourt finds it persuasive. Losing spending
power for a period of time, without more, does wonstitute an injury sufficient to confer
standing’

In their notice of supplemental authority, Rl#fs analogize their &ged injury to the
injury in junk-fax cases, in which merely having an unsolicited fax transmission occupy the
recipient’s telephone or faine for a short period of time can leconcrete injty sufficient to
convey standing. (Darby/Pilot Doc. 46hompson/Love’s Doc. 44 (both quoti@pmpressor
Eng’'g Corp. v. ThomasNo. 10-10059, 2016 WL 7473448, 8-10 (E.D. Mich. Dec. 29,
2016)).) Here, Plaintiffs argue, an excessive amzbnsented-to hold occupied their credit in the
same way. But the analogy will not hold. @pation of a fax line necessarily excludes any
other transmissions that may ke&empted at the same time. There is no allegation here that the

credit holds excluded any othfénancial transactions fromcaurring. Moreover, Congress has

® Plaintiffs cite Justice ThomasS3pokeoconcurrence for the propisn that concrete-
harm requirements are less rigorausere a plaintiff is seeking teindicate hisown rights, as
opposed to rights owed to tpeblic in generla (Darby/Pilot Doc29 at 12 (quotingpokep136
S. Ct. at 1552 (Thomas, J., concurring)).) Ritigmstill do not explain what is concrete about
the harm they suffered, howeverMoreover, Justice Thomasison-precedential statements
discussed injury in the context of constitutional rights.



created a statutory right be free from unsolicited fax advertisemenBee Compressor Eng’'g
2016 WL 7473448, at *10. “Congress nialevat[e] to the status dégally cognizale injuries
concretede factoinjuries that were previously inadequate in lawSpokep 136 S. Ct. at 1549
(quotingLujan, 504 U.S. at 578).Even if Plaintiffs had suffered concretke factoinjuries, the
reasoning ofCompressor Engineeringvould still not be applicdb to their cases, because
Plaintiffs have not alleged theolation of any statutory right.

Plaintiffs argue they have suffered a et kind of damage: the credit holds gave
Defendants valuable protection from fraud fehich Defendants paidPlaintiffs nothing.
Plaintiffs have not explained, however, how thenefit to Defendants injed Plaintiffs. When
asked about this alleged harm at oral argumilaintiffs referred to the economist they have
retained to calculate the time value of the holddut the ability to develop a mathematical
formula does not demonstrate either that an inpay been suffered or that the alleged injury is
concrete.

Finally, Plaintiffs argue Defendants are inappropriwateonflating the standards for
establishing injury in fact at the pleading stagd #or proving damages at tian that a plaintiff
may be entitled only to nomihdamages and still have stangi Defendants are not, however,
attacking any failure by Plaintiffs to provideopif of their damagesDefendants are attacking
Plaintiffs’ failure to even allege facts demtnasing that they suffered concrete injurieSee
Spokepl136 S. Ct. at 1547.

Plaintiffs have repeated the conclusion thaythave suffered a comte injury, but they

have not alleged facts demonsgtrgtthey have done so. Riifs therefore lack standing.



B. Causal Connection

Love’s argues any injury Plaintiff Thompsenffered was not fairly traceable to Love’s,
because the Complaint alleges Plaintiff Thomfsanedit-card company determined the length
of the hold. (Thompson/Love’s Doc. 25 at 8tifi Compl. § 23).) Love’s argues any injury
resulted from the length of the hold, not its siZelaintiff Thompsorresponds that proximate
causation is not required to support standing;ermtlan indirect injury may be sufficient.
(Thompson/Love’s Doc. 32 at 9-10 (citiRgarsons v. United Stas Dep’t of Justice801 F.3d
701, 713 (6th Cir. 2015) (finding harm was FRaitraceable to defendant where defendant
motivated conduct, but did not require it)).) elTpurpose of the traceability requirement is to
eliminate cases in which a third party caused an injud.. (quotingAm. Canoe Ass’n v. City of
Louisa Water & Sewer Comm’889 F.3d 536, 542 (6th Cir. 2004)).) Plaintiff Thompson has
alleged that Love’s imposed the holadadid not provide notice of the hold.

Plaintiffs have not alleged facts demonstratimgr alleged injuries are fairly traceable to
Defendants. The complaints allege Plaintiffsédit-card companies determined the length of
the holds. Defendants determined only the sizéhefholds. If anything caused harm in this
scenario, however, it was the length of time floéds were in place. As Plaintiffs conceded
during oral argument, the harm caused by Imgjda million dollars of credit for one second
would be less than the harm caused by glda hundred thousand dollars for ten days.
Plaintiffs further conceded it is impossible put a dollar value on the harm done by an
instantaneous hold. But the complaints eontno allegations thaDefendants controlled
anything other than the size of the holds, which were placed before the Plaintiffs began to pump

any gas into their vehicles.
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Plaintiffs argue their expert can calculdkee value of the injury done by holds of a
second or longer, using a standard interest tia¢esize of the excess amount of the hold, and the
amount of time the hold lasted. But being able to calculate the harm allegedly done by the
combination of the amount and length of the hidés not make up for the fact that the harm, if
indeed there is any, resulted from the lengttiagkxl by the credit-card company, not the amount
decided by Defendanfs.Plaintiffs’ failure to allege an jary fairly traceableto the amount of
the holds, rather than the lengththe holds, is fatal to Platiffs’ claim to have standing.

C. Redressability

Defendants argue Plaintiffs have failed atlege facts showing any injury could be
redressed by a favorable ruling because thelshdlave already been removed. Plaintiff
Thompson argues in response thaisheeeking redress the form of compesatory damages, so
a judgment awarding him compensatory damagesidvredress his injuries. But identifying a
remedy is not the same as redressabilityrediressability required no more than a demand for
money damages, redressability would €xis every case seeking money damages.
Redressability turns on whether the injury thaiqiff suffered can be fixed by an order of the
court. All of the holds were released beforeltivesuits were filed. Plaintiffs therefore have not

alleged facts demonstrating any injuries thagy have suffered are redressable.

® Plaintiffs argue Defendants initiated thelds knowing they would last for days, and
Defendants are therefore respotesifor the harm caused by the holds. This argument is not
supported by any of the factual allegations in the complaints, however.
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V. CONCLUSION

Plaintiffs have not alleged facts demonstmtan injury in fact, a causal connection to
Defendants, or redressability. For each of éhesasons independently, Plaintiffs do not have
standing. The Court will therefor&6RANT Defendant’'s motions (Darby/Pilot Doc. 25;
Thompson/Love’s Doc. 24) arial SM 1SS these actiong/I TH PREJUDICE.

An appropriate Order will enter.

1s/
CURTISL.COLLIER
UNITED STATESDISTRICT JUDGE
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