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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

DEBRABOOTH, )
Maintiff, ))
V. ; No0.3:16-CV-146-HBG
UNITED STATES DEPARTMENT OF ))
VETERANS AFFAIRS et al., )
Defendant. ))

MEMORANDUM AND ORDER

This case is before the undersigned purst@r28 U.S.C. 8§ 636(c), Rule 73(b) of the
Federal Rules of Civil Procedurand the consent of the pasiefor all further proceedings,
including entry of jdgment [Docs. 36, 39].

Now before the Court is Defendant JeftersCity Health and Rehabilitation Center’s
Renewed Motion to Dismiss Pldiffis Claims Against Jeffersofity Health and Rehabilitation
Center [Doc. 26], Plaintiff's Mtion to Appeal [Doc. 53], the Uted States’ Motion to Dismiss
[Doc. 72], and Plaintiff's Motiorfor Recusal [Doc. 74]. The Motiorage ripe for adjudication.
Accordingly, for the reasons more fuldkplained below, the Court here®RANTS IN PART
Defendants’ Motions[pocs. 26, 7RandDENIES Plaintiff's Motions PDocs. 53, 7
l. BACKGROUND

The Complaint [Doc. 1] in this case whked on March 30, 2016, against Defendants
United States Department of Veteran Affaigilliam C. Tallent VA Outpatient Clinic, LLC,
Tennessee Valley Healthcare System VA (Nd&h€ampus), James H. Quillen VA Medical
Center (collectively, “United States”), andfféeson City Health andRehabilitation Center

(“*JCHR”). On June 21, 2016, HR filed a motion to disnss [Doc. 11], arguing that the
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Complaint failed to state a claim upon which retiedy be granted and for insufficient service of
process. Specifically, JCHR argued that it wasisiness name and service had not been directed
to Jefferson Operator LLC or Northpoint RegibhaC. [Doc. 12 at 10]. The District Judge
entered an Order [Doc. 19], providing Plaintiff @pportunity to file an amended Complaint in
compliance with Federal Rule Givil Procedure 8. laddition, the District Judge denied JCHR'’s
motion to dismiss with leave to refile.

Plaintiff filed an Amended Complaint [Do21] on November 9, 2016. In her Amended
Complaint, Plaintiff alleges malpractice dte medical negligence, breach of duty, wrongful
death, violations of the Fifth, Ninth, and Fourteenth Amendments of the Constitution. Throughout
her Amended Complaint, Plaintiff also alleges anbar of other violations of various federal and
state statutes.

Specifically, the Amended Complaint allegdst Plaintiff’'s broher, Gregory Scott
Tippett, died on March 13, 2014, after being tredigdDefendants. [Doc. 21 at 8]. Tippett's
primary care physician, Dr. Pullen, who works The William C. Taknt VA Healthcare
Outpatient Clinic, did not continue Tippett’s ttegnt and did not follow up on his blood infection,
which eventually led to bacterial peritonitidd.[at 4]. Plaintiff allege¢hat instead of treating her
brother, Defendants passed him on to a different clifit.]. [Tippett developed a blood clot in
his left arm, which develogento a blood infection. Idl. at 6]. Further, the Amended Complaint
alleges that Plaintiff was not totat the blood infection could Ipassed to anyorexposed to it
until much later. 1d.].

The Amended Complaint states that Tippett exntually sent to JCHR, but all treatment
had to be approved by Mounta#tome VA Medical Center.Id.]. The Amended Complaint states

that JCHR kept Tippett three times but that the*¥&mained in charge of any and all treatment][,]



which had to be oked [sic] by them.ld[at 7]. The Veterans Affar(“VA”) decided that it would
no longer pay for Tippett's treatment, so JCHRaskd him instead of continuing treatmeid.].[
Defendants also refused to budldvheelchair ramp, even though Tippmitild not walkor stand.
[1d.].

The Amended Complaint alleges that withwurs of being home, fpett continued to be
in pain, so Plaintiff called an ambulance, whicbk him to The Univeity of Tennessee Medical
Center (“UT Medical Center”).Id. at 8]. At UT Medical Cerr, physicians drained forty pounds
of fluid from her brothes abdominal cavity. Ifl.]. Individuals told Paintiff that her brother
should have sought medical attention sooner becsm®aneous bacterial peritonitis is curable
if treated in time. Ig.]. The Amended Complaint statesathperitonitis can rapidly lead to
potentially fatal complications, such as sepsid septic shock, which eses a massive drop in
blood pressure, organ failure, and deatl.].[ The Amended Complaistates that Plaintiff took
her brother to UT Medical Casmton February 12014, and that he diexh March 13, 2014.14.].
Attached to the Amended Complaint are Tippett's medical records and information regarding
peritonitis and blood poisoning. [Doc. 21-2].

After Plaintiff filed her Amended Complairbefendant JCHR moved to dismiss [Doc. 26]
the Amended Complaint. On August 17, 2018, Pifhiabd JCHR consented to the undersigned.
Subsequently, the United States consented [B®@to the undersigned, and the District Judge

referred the case to thedersigned. [Doc. 78].

1 The Court notes that upon a periodic revigthis case in March 2018, the undersigned
observed that the Uniteda®&s had not been properly serve@dacordance with Federal Rule of
Civil Procedure 4(i), and therefoneot all parties had consentedtbhe undersigned. The District
Judge vacated the order of referral [Doc. 504 #re undersigned issua@dshow cause order to
Plaintiff for not complying with Rule 4. Thereaft®laintiff was able to properly serve the United
States, and the United States fileztbasent form. [Doc. 69]. To Isaire that all parties consented,
the District Judge allowed the parties to file objats to the consent form{Doc. 70]. When no
objections were received, the District Juddenred the case to the undersigned. [Doc. 78].
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Il. POSITIONS OF THE PARTIES

The Court will summarize the Motions in the order in which they were filed.

A. JCHR’s Motion to Dismiss

JCHR raises several arguments that it assgptsost dismissal of Plaintiff's lawsuit. First,
JCHR argues that Plaintiff hdailed to state a claim actionabunder 42 U.S.C. § 1983. In
addition, JCHR states that Plaffhas failed to state a medica¢gligence claim under Tennessee
law. Third, JCHR asserts tha@iitiff's claims should be dismssed pursuant to Federal Rules of
Civil Procedure 4(h)(1), 4(m)12(b)(4) and 12(b)(5) becauggocess was insufficient and
untimely.

Plaintiff filed a Response [Doc. 42],qaing that the case should not be dismigsed.
Plaintiff argues that her lawgulasserts medical negligencbreach of duty,violation of
constitutional amendments, public health amdfare, wrongful deatlgnd patient dumping under
various state and federal statutdlaintiff also filed a documeritled, “Federal Rules of Civil
Procedure 8(a) Claim for RefigDoc. 43], which the undersigned has also reviewed.

JCHR filed a Reply [Doc. 44], restating asguments made in its Motion. In addition,
JCHR filed a Supplemental Replydb. 45], correcting a mistake in garlier filings. JCHR states
that neither Jefferson Operator, LLC, nor Northpétegional, LLC, hold titldo the real estate
upon which JCHR is located. JCHR explains ttsaprevious statement that Jefferson Operator,
LLC, and Northpoint Regional, LLC “own” JCHR & misstatement of fact. JCHR maintains,

however, that those 8ties operate JCHR.

2 The Court notes that Plaiffitdid not file her Respons® the Motion to Dismiss until
ordered [Doc. 41] to do so. In her Response, she asserts that she did not receive the Motion. [Doc.
42 at 1]. The Court notes, however, thaimmthe Scheduling Coafence on August 9, 2018, the
Court inquired as to whether Plaintiff wantedfite additional briefs to Defendants’ Motions to
Dismiss. Plaintiff indicated that she had alrefiyd the documents thahe needed to file.



Finally, the Court has also reviewed PIdfitifilings [Doc. 46] provided to the Court at
the hearing on March 27, 2038Specifically, Plaintiff filed lettes to and from the VA, medical
records, and other documents that waeviously filed with the Court.

B. Plaintiff's Motion to Appeal

Plaintiff requests that she btowed to appeal pursuantRules 7 and 8. For grounds, she
asserts that all parties have been served by thed Bigees Marshal’s OfficePlaintiff states that
the undersigned reviewed documents that weareived on March 27, 2018nd that Plaintiff has
resent her summons and Complaistdirected by the Court.

C. The United States’ Motion to Dismiss

The United States filed a Motion to DismjB®c. 73], raising sevelarguments in support
of dismissing Plaintiff's claims. First, the Unit&dates argues that tkederal Tort Claims Act
provides a limited waiver of the sovereign immurofythe United States and that the actions of
JCHR fall outside this limited waiver. Thus, theildd States asserts that these claims must be
dismissed for lack of subject matter jurisdictioBecond, the United States argues that Plaintiff
has not pled complianceitiv or complied with the Tennessee Hiea&are Liability Act. Finally,
the United States asserts that Plaintiff haspted a plausible cotitutional claim.

In Response [Doc. 75], Plaifftfiled a Motion to Deny Disngsal. Plaintiff asserts that

she has complied with Rule 12 of the Federal Rules of Civil Procedure.

3 During the hearing, Plaintiff submitted the Court an unopened envelope containing
many documents. The Court requested that thdroomn deputy assist PHiff with filing such
documents on ECF. The documents were filed on ECF on the same day. [Doc. 46].
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D. Plaintiff's Motion for Recusal

Plaintiff requests [Doc. 74] thatehundersigned recuse from this cad@laintiff states that
the undersigned failed to allow an emergencyihgaso that the Couxould acknowledge that
Plaintiff followed the proper procede for serving Defendants.

Both Defendants filed Responses [Docs. 7@ an|, asserting that Plaintiff has not come
forward with any evidence that would supporesfioning the impartiality of the undersigned.

Plaintiff filed a Reply [Doc. 79], assertinhat she has established that she served
Defendants. Plaintif§tates that Defendants did nttead the hearing on March 27, 2018, except
JCHR. PIlaintiff states that she showed thelersigned certain docunts during the March 27
hearing? Plaintiff requests thahe undersigned recuse.
[I. STANDARD OF REVIEW

The United States has moved to dismiss thie garsuant to Rule 12(1). In addition,
both Defendants challenge the Amended Camppursuant to Rule 12(b)(6).

1. Rule 12(b)(1)

Pursuant to Rule 12(b)(1), a claim for relirey be dismissed if the court lacks subject
matter jurisdiction. “A plaintiff bears the burdehproving jurisdiction ad a court is empowered
to resolve factual disputes when subject matter jurisdiction is challengemhdel v. Mukasey
No. 3:03-cv-105- 2009 WL 3785093,*a&t(E.D. Tenn. Nov. 10, 2009) (citirtdollins v. Methodist
Healthcare, Inc. 474 F.3d 223, 224 (6th Cir. 2007)) (other citations omitted). A challenge of
jurisdiction may be madt#hrough a facial attacér a factual attack Gentek Bld. Prods., Inc. v.

Sherwin-Williams C9491 F.3d 320, 330 (6th Cir. 2007) (citi@dio Nat'l Life Ins. Co. v. United

4 Plaintiff also requested that District Judge McDonough secuJudge McDonough
denied this request. [Doc. 78].

°> See supraote 3.



States 922 F.2d 320, 326 (6th Cir. 1990)). A facatack challenges the sufficiency of the
pleading, and a court must take thegaligons in the complaint as truld.; see als&Gmith v. Bd.
of Trustees Lakeland Cmty. Coli46 F. Supp. 2d 877, 888 (N.D. O2010) (explaining that that
the court accepts the material allegations in theptaint as true and construes them in the light
most favorable to the nonmoving party, similathe standard for a Rule 12(b)(6) motion, when
presented with a facial attack). “On the other hand, where there is d &tdak, the Court must
weigh the conflicting evidence provided by the pifimnd the defendant to determinate whether
subject matter jurisdiction exists.U.S. v. Chattanooga-Hamilton Cnty Hosp. Authoré§8 F.
Supp. 2d 846, 854 (E.D. Tenn. 2013) (cittAgntek 491 F.3d at 330). EnCourt may consider
evidence, including but not limited to, “affid#és;, documents, an even a limited evidentiary
hearing to resolve jurisdictional factdd. (citing Gentek 491 F.3d at 330). As mentioned above,
“The party asserting thatibject matter jurisdiction existsas the burden of proof.1d. (citing
Davis v. United Stateg99 F.3d 590, 594 (6th Cir. 2007)).

2. Rule 12(b)(6)

According to Rule 8 of the Federal Rules¥il Procedure, a plaintiff's complaint must
contain “a short plain statement of the claim smgathat the pleader is tted to relief.” Fed.
R. Civ. P. 8(a)(1). Though the statement neeticontain detailed fagal allegations, it must
contain “factual content that als the court to draw the reasbi®inference that the defendant
is liable for the misconduct alleged.Ashcroft v. Igbal 556 U.S. 662, 678 (2009)Rule 8
“demands more than an unadorned, thiem#ant-unlawfully-harmed-me accusationd.

A defendant may obtain dismissHla claim that fails to satisfy Rule 8 by filing a motion
pursuant to Rule 12(b)(6). @rRule 12(b)(6) motion, the Coudrsiders not whether the plaintiff

will ultimately prevail, but whether the factsrpgt the court to infer “more than the mere



possibility of misconduct.d. at 679. For purposes of thigelenination, the Court construes the
complaint in the light most favorable to the plaintiff and assumes the veracity of all well-pleaded
factual allegations in the complainthurman v. Pfizer, Inc484 F.3d 855, 859 (6th Cir. 2007).
This assumption of veracity, however, does ndema to bare assertiomd legal conclusions,
Igbal, 556 U.S. at 679, nor is the Court “bound toegt@s true a legabaclusion couched as a
factual allegation.”Papasan v. Allain478 U.S. 265, 286 (1986).

After sorting the factual allegations fromettegal conclusions, the Court next considers
whether the factual allegations, if true, wowldpport a claim entitling the plaintiff to relief.
Thurman 484 F.3d at 859. This factual matter musttéstaclaim to relief that is plausible on its
face.” Bell Atlantic Corp. v. TwombJyb50 U.S. 544, 570 (2007). Pldniity “is not akin to a
‘probability requirement,’ but iasks for more than a sheer podgipthat a defendant has acted
unlawfully.” Igbal, 556 U.S. at 678 (quotinfwombly 550 U.S. at 556). “[W]here the well-
pleaded facts do not permit the court to infer mbian the mere posdiiy of misconduct, the
complaint has alleged—but it has not ‘show[n]thdt the pleader is entitled to reliefItl. at 679
(quoting Fed. R. Civ. P. 8(a)(2)).

V. ANALYSIS

The Court has considered the parties’ filimgghis case. Accordingly, for the reasons
more fully set forth below, the Cduinds that Defendants’ Motion®pcs. 26, 7Rare well taken
in part and that Plaintiffs’ Motiondocs. 53, 7#tare not well taken.

The Court will first address Plaintiffs Motion for Recusal and then turn to the other

Motions.



A. Plaintiff’'s Motion for Recusal

Plaintiff requests that the undersigned redoséailing to allow an emergency hearing on
May 9, 2018, so that the Court cdidcknowledge that the propeopedure for seimg the United
States had been completed. In addition, she agbattthe undersignedstegarded the exhibits
introduced at the hearing on March 27, 2018.

As stated in Judge McDonough'’s Order [D68], 28 U.S.C. 88 455(a) and (b)(1) provide,
in relevant part, that a judge must disqualifjngelf “in any proceeding in which his impatrtiality
might reasonably be questioned” if certain cirstemnces exist, such as when the judge “has a
personal bias or prejudice camning a party.” Further, “[€cusal is based upon an objective,
rather than a subjective, standard and is reduif a reasonable, objective person, knowing all of
the circumstances, would have quaséd the judge’s impartiality.””Zammit v. I.R.$.No. 16-
2703, 2017 WL 6276122, at *2 (6th Cir. June 30, 2017) (quaoimson vMitchell, 585 F.3d
923, 945 (6th Cir. 2009)).

The Court finds that Plaintiff has not offeredfsiient grounds to justify a recusal in this
case. Plaintiff appears to be frustrated byGbert’'s Order to Show @se [Doc. 49], which put
her on notice that she had not served the Unitaté$in accordance with Rule 4. Disagreement
with the Court’s orders inot a reason to recusdarrett v. Ashcroft24 F. App'x 503, 504 (6th
Cir. 2001) (noting that “[d]isagement with a court’s ruling inase is not a ground for recusal”)
(citing Liteky v. United State$10 U.S. 540, 555-56 (1994)). céordingly, Plaintiff's Motion
[Doc. 74 is DENIED.

B. Plaintiff's Motion to Appeal

Plaintiff requests that she be permittedppeal under Federal Rules of Civil Procedure 7

and 8. Plaintiff claims that she sent the sumsnamd Complaint to Defendants as instructed by



the Court. She asserts that the Ninth and teenth Amendments of the Constitution guarantee
due process of law and that thide from the District Judge shewhat there is a double standard
of law or “The Hillary Clinton Effect.”

Accordingly, the Court finds Plaintiff's Motionot well taken. It is1ot clear what order
Plaintiff is specifically referringd, but it appears she disagreeshvihe Court’s instructions to
show good cause why the United States had not pemerly served. Acadingly, Plaintiff's
Motion to Appeal Poc. 53 is DENIED.

C. Defendant JCHR’s Motion to Dismiss

Before the Court considers JCHR’s argumeat the Amended Complaint fails to state a
claim upon which relief may be granted, the Courstfiust address JCHR'’s claim of insufficient
service of process because “progervice of process is an essal prerequisite to the Court
gaining personal jurisdiction over the defendantbllett v. Kennedy, Koontz & FarinasNo.
3:14-CV-552-TAV-HBG, 2015 WL 7254301, & (E.D. Tenn. Aug. 14, 2015) (citingriedman
v. Estate of Pressg829 F.2d 1151, 1156 (6th Cir. 1991)) (other citations omitted).

Specifically, JCHR asserts that pursuant to R@i@)(4) and (5), Plaintiff’'s claims should
be dismissed. In addition, JCHR argues thainiffis claims should belismissed pursuant to
Rule 4(m) because the Amended Complaias not served within ninety days.

Federal Rules of Civil Procedure b2{@) and (5) state as follows:

(b) How to Present Defenses. Every defendant to a claim for
relief in any pleading must basserted in the responsive
pleading if one is required.But a party may assert the
following defenses by motion:

(4) insufficient process;

(5) insufficient service of process.
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“An objection under Rule 1Bj(4) ‘concerns the form of th@rocess rather than the manner
or method of its service. Technilyatherefore, a Rule 12(b)(4) rtion is proper only to challenge
noncompliance with the provisions of Rule 4(bxol applicable provision incorporated by Rule
4(b) that deals specifically with the content of the summorhillips v. Tennessee Hotel Supply
No. 1:04-CV-353, 2006 WL 897985, & (E.D. Tenn. Apr. 4, 2006)quoting5B Charles Alan
Wright & Arthur R. Miller, Federal Practice and Procedu& 1353 (3d ed. 2004)). “A Rule
12(b)(5) motion is the proper vehicle for challerggthe mode of delivery or the lack of delivery
of the summons and complaintWhitaker v. Stamping302 F.R.D. 138, 146 (E.D. Mich. 2014)
(quoting 5B Arthur R. Miller & Mary Kay Kae, Federal Practice and Procedure § 1353 (3d ed.
2014)). A plaintiff is responsible for serving themmons and complaint in accordance with Rule
4 and within the time allowed by Rule 4(m)(1%eeFed. R. Civ. P. 4(c){1 As explained in
Whitaker:
To constitute sufficient service of process, a summons must be
served, along with a copy of tleemplaint, by either a non-party
who is at least 18 years old armarshal or specially appointed
person. Fed. R. Civ. P. 4(c). Absantextension of time for service,
such service must occur withii®0] days after the summons is
issued. Fed. R. Civ. P. 4(m). Ifeldefendant is a corporation or a
partnership or other umcorporated association, the summons may
be delivered to an officer, a managior general agénor any other
agent authorized by appointment or by law to receive service of
process. Fed. R. Civ. P. 4(h)(1)(B).

302 F.R.D. at 146.

In the present matter, JCHR states thas gimply a business name and that Jefferson
Operator, LLC is the licensed operator of fiaeility and Northpoint Regional, LLC is the
management company. JCHR stdtes the actual defendant is either Jefferson Operator, LLC,

Northpoint Regional, LLC, or both, dending on the nature of the ¢cfai JCHR states that process

was not directed at these entitiésurther, JCHR has offered eviderioesstablish that it is simply
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a business name and that the proper deféadeave not been sed. [Doc. 26-1f. JCHR'’s
exhibit shows that Jefferson Operator, LLC is #dministrator, and Northpoint Regional, LLC
manages JCHR.IJ.].

Accordingly, because JCHR has shown tha gimply a business name, and not a legal
entity, the Court wilDISMISS the claims against JCHRSeeMnzava v. Diverse Concepts, LLC
No. 3:14-CV-386-TAV-CCS, 2015 WL 6449656, *& (E.D. Tenn. Oct. 26, 2015) (“Diverse
Concepts has submitted evidence that Parksidei&nbt a legal entity. Thus, any claim against
it would be futile.”);Nelson v. Putnam Cty. Justice Cido. 2:13-CV00029, 2013 WL 1623686,
at*3 (M.D. Tenn. Apr. 15, 2013) (finding that the piiif failed to state a claim against the named
defendant because the named defendant was a building and not a legal entity).

Plaintiff does not specifically respond to JCHRfgument, and it appears to the Court that
Plaintiff has not issued a suroms for Jefferson Operat LLC or NorthpointRegional, LLC and
she has not named them in her Amended Contpldihe summons was directed to JCHR and
served via certified mail at 283 West BroaywBoulevard, Jefferson City, Tennessee 37760.
Plaintiff does not argue otherwis@ plaintiff “bears the burdeof perfecting service of process
and showing that propservice was made.Sawyer v. Lexington—Fayette Urban Cnty Gavt,
00-6097, 18 F. App’x 285, 287 (6th Cir. Aug. 21, 2001) (cifiygd v. Stone94 F.3d 217, 219
(6th Cir. 1996));see also McGath v. Hamilton Local Sch. Di848 F. Supp. 2d 831, 836 (S.D.
Ohio 2012) (“When service of process is challenged, the burden restsenplithtiff to establish

that service is properly made.”).

® The Court observes, “Because the pleadthgsselves will typically shed no light on
service issues, motions to dismiss need notdadd as motions for summary judgment even if
they are supported by affidavits or other evidence outside the pleaddogsger v. Woods306
F. Supp. 3d 985, 993 (S.D. Ohio 201&)peal docketedyjo. 18-3170 (6th Cir. Feb. 22, 2018).
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In addition, JCHR asserts ththe action must be dismisseeldause Plaintiff did not serve
process on anyone within ninetyydaof filing the Complaint. Sgrifically, Rule 4(m) provides as
follows:

(m) Time Limit for Service. If a defendant is not served within 90

days after the complaint is filethe court--on motion or on its own

after notice to the plaintiff--must dismiss the action without

prejudice against that defendanboder that servicke made within

a specified time. But if the plaiff shows good cause for the failure,

the court must extend the time &®rvice for an appropriate period.

This subdivision (m) does not apply service in a foreign country

under Rule 4(f), 4(h)(2), or 4(j){,Lor to serwie of a notice under

Rule 71.1(d)(3)(A).
Fed. R. Civ. P. 4. “The Advisp Committee's Notes on Rule 4(m) indicate that the rule requires
a court to allow additional time faervice if there is good cause for the plaintiff's failure to effect
service within the prescribed [90] days and permits a court to allow additional time for service
even in the absence of good caudetiillips, 2006 WL 897985, at *2.

In the instant matter, the Court declines tteas the time for service of process. As an
initial matter, the Court observes that Plaintif§ m@t requested additiortahe to serve the correct
entities, nor has she moved to amend the Amended Complaint to name these $atth&arrior
Imports, Inc. v. 2 Craye317 F.R.D. 66, 69 (N.D. Ohio 201@]e]stablishing good cause is the
responsibility of the party opposing the motion to dismiésBven in the atence of good cause,
however, the Court has discretionextend the time for serviceSee id.at 70. In determining
whether to exercise thdiscretion, the factors consiced by the Court include:

(1) whether a significant extensioftime was required; (2) whether
an extension of time would prejudice the defendant other than the
inherent ‘prejudice’ in having tdefend the suit; (3) whether the

defendant had actual notice of the lawsuit; (4) whether a dismissal
without prejudice would substantially prejudice fhaintiff[;] and

" The Court also observes that on May 9, 2018inEff filed a document stating that she
filed an Amended Complaint on November 9, 2016, and that she does not need to amend her
Complaint again. [Doc. 65].
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(5) whether the plaintiff had ma@@y good faith efforts at effecting
proper service of process.

Id. (citations omitted).The Court, however, declines to exercise its discretion in the instant matter.

The Court notes that Plaintiff was grantedarma pauperis status and the U.S. Marshals
sent the summons by certified mail to JCHR&8 West Broadway BldJefferson City, Tennessee
37760. [Doc. 8]. The return receipas received on April 25, 2016ld]]. As mentioned above,
on June 21, 2016, JCHR filed a motion to dismesguing, in part, that the actual defendant is
Northpoint Regional, LLC, odefferson Operator, LLC, or both, depending upon the nature of
Plaintiff's claim and that neither of these entities had been se&@gDoc. 12 at 10] (“*JCHR is
simply a business name. The actual defendaetefibre, is either Jefferson Operator, LLC, or
Northpoint Regional LLC, or both, gending upon the nature of Plaifis claim.”). The District
Judge allowed Plaintiff to file an Amended Cdaipt and denied JCHR’s motion to dismiss with
leave to refile. Plaintiff filed an Amendgdomplaint, which again named JCHR, and JCHR
responded by filing the instant Motion to Dismiss, raising the same arguments previously raised
in its original motion to dismiss. Ehnstant Motion was filed on June 9, 2017.

The Court observes that since filing of JCHR’s original mtion to dismiss or the instant
Motion, Plaintiff has not attempted to serve Npitint Regional, LLC odefferson Operator, LLC,
nor has she requested an extension of time tsodoAlthough Plaintiff is acting pro se in this
matter, which normally results in somewhat miamgient treatment by the Court, the Court does
not believe this is an appropriate case in wihachllow additional time for service of the correct
defendants. Specifically, JCHR raised this igsoee than two years agand the issues have not
been corrected. While no party argues that &@nsion, or the lack thereof, will prejudice them,
the Court finds an extension unwarranted, gitrensignificant length odn extension, coupled

with JCHR raising the same issues two yegs aAccordingly, Plaintiff's claims against JCHR
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are dismissed, and the Court declines to exteadime for serving thproper defendants. The
Court does not need to consider JCHR’s remaining arguments.
D. The United States’ Motion to Dismiss
As mentioned above, the United States ass$eatsthe actions adCHR fall outside the
limited waiver provided under the ER, Plaintiff has not pled conipnce with or complied with
the Tennessee Health Care Liability Act, and Riffiihas not pled a constitutional claim. The
Court will address these arguments separétely.
1. Federal Tort Claims Act
The United States asserts that the FTCA provides a limited waiver of the sovereign
immunity of the United States and that the @wdi of JCHR fall outside this limited waiver.
Plaintiff does not specifically respond to thig@ament, but she requests that the Court deny the
request to dismiss.
The FTCA sets the limitations and proceddoegrivate actions against the United States.
In pertinent part, the KJA provides as follows:
(b)(1) Subject to the provisions of chapter 171 of this title, the
district courts, togethawith the United StateBistrict Court for the
District of the Canal Zone andehDistrict Court of the Virgin
Islands, shall have exclusive juristion of civil actions on claims
against the United States, for mgramages, accruing on and after
January 1, 1945, for jury or loss ofproperty, or personal injury or
death caused by the negligentvanongful act or omission of any

employee of the Government whieting within the scope of his
office or employment, under circurasices where the United States,

8 The Court observes that in a footnote, thététhStates asserts that it was not served
within ninety days, which also supports dismisSdie Court issued an @&r to show cause [Doc.
49] on April 18, 2018, because Plaintiff had natgerly served the United States, although she
had previously attempted service. While the esiten to serve was significant, Plaintiff was not
aware that service of processsitachnically inadequate untilglstatus conference on March 27,
2018, and the Court’s Order to show cause. Further, after the statugcoafand Court’s Order,
Plaintiff was able to effect servic&ee Habib v. Gen. Motors Cora5 F.3d 72, 74 (6th Cir. 1994)
(explaining that Rule 4(m) “must be construedidatly with regard tgro se litigants”).
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if a private person, would be liabto the claimant in accordance
with the law of the place wheithe act or omission occurred.

28 U.S.C. § 1346. “Generally, thinited States is not liable urrddne FTCA for injuries caused
by the negligence of itedependent contractorsDyer v. United State®6 F. Supp. 2d 725, 729
(E.D. Tenn. 2000). The United Statssnot liable for its indep®&lent contractors because the
“FTCA grants original jurisdiction to federal digiticourts over claims against the United States
arising from the negligence of gsnployees and agencies, but ifically excepts ‘contractors’
from the definition of federal agencies.Russell v. United Statedlo. 3:17-cv-77, 2018 WL
1475603, at *5 (E.D. Tenn. Mar. 26, 2018iting 28 U.S.C. § 2671).

“The Supreme Court has said that ‘the powkthe Federal Government to control the
detailed physical performaa of the contractor is a criticadtor distinguishing federal agents and
employees from independent contractor&ibn v. United State®13 F. Supp. 2d 379, 383 (W.D.
Ky. 2012) (quotindJnited States v. Orleang25 U.S. 807, 814 (1976)) (@thinternal quotations
omitted). “A component of this factor is whet the government supervises the actor’s day-to-
day operations.'ld. at 384 (citingOrleans 425 U.S. at 815). The SixCircuit has not addressed
the application of this standard in detail, lotiher courts have followed the Fourth Circuit by
holding that “the real test is control over thevary activity contracteéor and not the peripheral
administrative acts relating to such activityd. (quotingWood v. Standards Prods. Co., [i&71
F.2d 825, 832 (4tkir. 1982));see also McGhee v. United Statds. 7:13-CV-00123, 2014 WL
896748, at *2 (W.D. Va. Mar. 6, 2014) (“The Foufhrcuit has applied a “control test” to
physician-contractors, statinginly where the Government héise power under ghcontract to
supervise a contractor's ‘day-to-day operations' and ‘to control the detailed physical performance
of the contractor’ can it be said that the coectvais an employee or agent of the United States

within the [FTCA].”” (quotingWood,671 F.2d at 829, 832).
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In the instant matter, the United States acknovdediat it has asserted a facial challenge.
SeeDoc. 73 at 2-3 (“In this case, the United Stgiessents a facial attle, and thus, the Court
takes the allegations in the complaint as trueThus, the Court has reviewed the allegations in
the Amended Complaint. Here, Plaintiff has alleged that the VA sent Tippett to JCHR but that the
VA maintained “any and all treatment which hadoe oked [sic] by the Mt. Home VA Medical
Center.” [Doc. 21 at 6]. Shetéa alleges that JCHR kept Tippett three times and that the VA sent
him to JCHR but that the VA “remained in chaafeany and all treatment which had to be oked
[sic] by them.” [d. at 7]. Accordingly, given these allegais, which the Court deems to be true,
the Court finds the United States’ angent not well taken at this time.

2. Tennessee Healthcare Liability Act

The United States submits that it appeRfaintiff has raised a claim for medical
malpractice, alleging that the United Statdspugh its medical providers at the VAMC, was
negligent in providing medical cate Tippett. The United Statessasts that Plaintiff’'s medical
malpractice claims must be dismissed becauséhak not pled compliance or complied with the
Tennessee Health Care Liability Act.

Healthcare liability actions are governadder the Tennessee Healthcare Liability Act
(“THLA"). The THLA requires aplaintiff to provide: (1) pre-suit notice under Tennessee Code
Annotated 8§ 29-26-121, and (2) a certificategobd faith with the complaint under Tennessee
Code Annotated § 29-26-122. Specifically, parsiuto Tennessee Code Annotated § 29-26-121,
“any person, or that person’s authorized agesgeding a potential claim for health care liability
shall give written notice of the potential claimeach health care provider that will be a named

defendant at least sixty@pdays before the filing of the colat based upon health care liability
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in any court of this state.The notice prescribed §/121 contains six req@ments. Tenn. Code
Ann. § 29-26-121(a)(2).

With respect to § 29-26-122,ilf] the certificateis not filed with the complaint, the
complaint shall be dismissed, as provided in satisn (c), absent a showing that the failure was
due to the failure of the provider to timely providapies of the claimant’s records requested as
provided in § 29-26-121 or demdreted extraordinary causeTenn. Code Ann. § 29-26-122(a).
Subsection (c) requiresdlCourt to dismiss the action with prdjce should a plaintiff fail to file
a certificate of good faith. he. Code Ann. § 29-26-122(c).

As mentioned above, Plaintifoes not respond to the Unit&tates’ argument. In any
event, the Court has reviewed all of Plaintiff's filings in this case to determine if she complied
with the above requirementsHamilton v. Abercrombie Raalbgical Consultants, Inc.487
S.W.3d 114, 117 (Tenn. Ct. App. 2014) (“Ounpgeme Court has recently explained that
substantial compliance with Terssee Code Annotated Section 29-26-d24eqis the proper
standard in determining whethdhe contents of the pre-suit notice meet the statutory
requirements.”) (citing’hurmond v. Mid-Cumberland Infectious Disease Consult&ii€, 433
S.W.3d 512 (Tenn. 2014)).

With respect to the first requirement (i.e.oyding pre-suit notice), it does not appear to
the Court that Plaintiff has complied. Specificatlye Court has reviewed Plaintiff’s letter to the
VA dated February 25, 2016, [Dat:1], a letter by Plaintiff dated May 31, 2016, [Doc. 10], and
Plaintiff's letter to the VA dat July 25, 2016, [Doc. 15]. WhiledhFebruary 25 letter contains
some of the requirements, it does not contain athfilke requirements and is dated less than sixty
days before Plaintiff filed the ComplainEeeTenn. Code Ann. § 29-26-121(a)(1). Accordingly,

the Court finds that Plaintiff has not substangialbmplied with the pre-suit notice requirement.
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Even if Plaintiff had complied with the pmait notice requiremenshe did not file the
required certificate of good faith with her Comptain her Amended Complaint. Instead, in her
Amended Complaint, Plaintiff requests thae t@ourt waive this requirement because it is
impossible for her to obtain a medical experte 8kplains that she cartrf;d a medical expert
“who is willing to go against th&/A.” [Doc. 21 at 2]. Pursuartb the statute, the good faith
requirement is waived in two circumstances: (&)fthlure of the provider to timely provide copies
of the claimant’s records as requested, or (¥aexdinary cause. Plaintiff's statement that she
cannot find a medical expert who is willing to@gainst the VA, with nothing more, is insufficient
to establish extraordinary caus&ee Goodwin v. United Statddo. 2:13-cv-13445, 2014 WL
1685899, at *3 (E.D. Mich. Apr. 29, 2014) (dismissingipliff's complaint with prejudice against
the United States because pldfrtid not comply with the prast notice requiremets and did not
file a certificate of goodaith). Accordingly, the Court finds Plaintiff has not complied with the
THLA and that such claims against the United States shall be dismissed with prejudice.

3. Constitutional Claim

The United States asserts that Plaintiff has not pled a constitutional claim. Pursuant to 42
U.S.C. § 1983, an individual hascause of action against govermmefficials who violate the
individual’s rights. Specifically, 8§ 1983 provides as follows:

Every person who, under color ofyastatute, ordinance, regulation,
custom, or usage, of any State .... subjects, or causes to be subjected,
any citizen of the United Statesr other person within the
jurisdiction thereof to the deprivah of any rights, privileges, or
immunities secured by the Constitution and laws, shall be liable to
the party injured in an action at law.
To survive a motion to disss under § 1983, the plaintifhust properly allege two

elements: (1) defendant was actingler color of statiaw, and (2) the offeding conduct deprived

the plaintiff of rights secured under federal laMezibo v. Allen411 F.3d 712m, 716 (6th Cir.
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2005). The Court agrees with the United StatesahPiaintiff has not pled either element in her
Amended Complaint. Specifically, she has not s sufficient to show she or Tippettt were
denied a constitutional privilege or right. Furthtee United States ants officials act under the
color of federal law and are not sulijéx suit under 42).S.C. § 1983 See Haines v. Fed. Motor
Carrier Safety Admin814 F.3d 417, 429 (6th Cir. 2016) (expliag that actions taken by federal
agencies are actions under feddéasv and not under thcolor of state law). Accordingly, the
Court will dismiss Plaintiff's claim under 42 U.S.C. § 1983.
V. CONCLUSION

Accordingly, for the reasons further explairebove, Defendant Jefferson City Health and
Rehabilitation Center's Renewed Motion to DissPlaintiff's Claims Against Jefferson City
Health and Rehabilitation Cent&@dc. 26 is GRANTED IN PART , Plaintiff’'s Motion to Appeal
[Doc. 53 is DENIED, the United States’ Motion to Dismisdddc. 74 is GRANTED IN PART
and Plaintiff's Motion for RecusalDoc. 74 is DENIED. The Court finds that JCHR is
DISMISSED, and the Tennessee Healthcare Liability &laims and the 42 U.S.C. § 1983 claims
against the United States &ESMISSED.

IT IS SO ORDERED.

ENTER:

S 2{\%\"""‘

‘UnitebStatesMiagisuateiutige
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