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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

JORGE RODRIGUEZLUCA,
Petitioner,

V. Nos. 3:01€R-151; 3:16-CV-243

Judge Jordan
UNITED STATES OF AMERICA,

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

Before the Courtare PetitionerJorge Rodriguez.ucds motion to vacate, set aside or
correct sentence pursuant to 28 U.S.C. § 2255, and the United States’ motion to denydhe petiti
and dismiss the action with prejudice [Dods9].! Also pending before the Court are Petitioner’s
supplementobjecting to he summaries in his Presentence Investigation Report (“PSR”), his
supplementregarding themandatoryUnited States Sentencing Guidelines, the United States’
response to the supplement, Petitioner’s reply to the United States’ response | mtkthState’
supplemental response to Petitioner’'s supplement [Dod2, 14, 1819]. For the reasons that
follow, the Court will GRANT the United States’ motiondeny and dismiss this action [Doc. 9].

l. RELEVANT BACKGROUND FACTS AND PROCEDURAL HISTORY

A jury convicted Petitioner of conspiring to distribute at leadfifty grams of
methamphetamine,violation of 21 U.S.C. 88 841(a)(1), (b)(1)(B), and 846; attempting to possess
with intent to distribute at least fifty grams ofethamphetaminea violation of 21 U.S.C. 8§

841(a)(1), (b)(1)(B); andlegally reentering the United States after remoglbiving aconviction

1 Unless otherwise indicated, document references in this Opinion areadNG&516-CV-243.
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for an aggravated felony, in violation of 8 U.S.C. § 1326(a)(1) and (I)¢2) 94 Case No. 3:01
CR-151]. In Petitioner’slaterprepared®SR the probation officedetermined thaPetitionerhad

at least twaprior felony convictiors for crimes of violence or controlled substance offeases
that those priorconvictions producednenhanced statutory range of penalties of ten years up to
life imprisonmen{for the methamphetamine offensand up to twenty yeargnhprisonmen{for

the illegal reentry offenselPBR at 1 4748, 69;Doc. 54, 21 U.S.C. § 851 Notice of Enhancement
listing 1997 Minnesota controlled substance offense, Case NoCRABE1].

Petitioner waglassified as career offendebased on his prior convictionsee USSG 8§
4B1.1, and was sentenced to a total sentence of 360 memissonment ¢onsisting oftwo,
concurrent 360-montterms forthe drug convictions and a 24@snth term for the illegal reentry
conviction, concurrerio thetwo 360-month terms) PSR at 189, Doc. 128, Judgment, Case No.
3:02-CR-151]. On direct reviewPetitionets conviction and sentence wea#firmed [Doc. 144,
United States v. Rodriguez-Luca, No. 035444 (6th Cir. Nov. 1, 2004) (order), Case Rf@)1-CR-

151]. Petitioner did not pursue certiorari review in the Supreme Court. On May 13, 2016, acting
pro se, he filed his motion to vacate, followed in Joypdiscounseledsupplement [Docs. 1, 7].

Petitionets § 2255 motiorrelieson the Supremeourt’s decision inJohnson v. United
Sates, 135 S. Ct. 2551 (2015yyhich struck downthe residual clausef the Armed Career
Criminal Act (“ACCA”) as unconstitutionally vagu¢Docs. 1, 2, SupportingMemorandum].
Johnson, 135 S. Ct. at 256@0lding “that imposing an increased sentence under the residual clause

. . Vviolates the Constitution’s guarantee of due process”). Petitgwgeed thatlohnson’s

reasoningapplied toinvalidatehis careefffender classification under the residuuse ofthe

2 In theattorneyfiled supplemento the § 2255 motion [Doc. ,/#Petitionerurges the Court not to consider
thesummariesn the PSRvhen reviewindnis collateral challenge to h@reenffenderenhanced sentence
[Doc. 7]. The Court finds th&etitioner’'srequesivas renderedrelevantunder the holding iBeckles, as
noted later in the Opiniomand, thusthathis supplement need not be discussed further.
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Guidelines, thus entitling him the removal of the enhancement amdesentencing “without the
career offender guideline applicatiofDoc. 1 at4, 8, Doc. 2 at 910]. The Court stayed the case
pendingthe Supreme Coud issuance of @edsion as toJohnson’s impact on theGuidelines
[Doc. 168, Case No. 3:0CR-151]

On March 6, 2017, the Supreme Court handed down its decidenkies v. United States,

137 S. Ct. 886 (2017), holding that the advissegtencingsuidelines are not subject to vagueness
challenges under the Due Process Clalgklies, 137 S. Ct. at 895. Ten days later, the Court
entered an order advising the partésts intent todenysummarilyPetitioner's 8 2255 motion
with prejudicebased omBeckles and inviting them to file timely motiongthey disagreed withhe
Court’scontemplated actiofDoc. 8].

Petitioner accepted the invitatiamd filed a supplement [Doc. 12Petitioner argedin
the supplement that he was sentenced under thdatay Guidelingsas distinguished from the
advisory GuidelinethatBeckles concludedwvere not subject to vagueness attacks. Petitioner thus
maintainedthat Beckles had no impact on his request for § 228bef becausdeckles did not
exempt themandatory Guidelinesfrom such an attacKl. at 2].

The United States respondidthe supplemenassertinghat Johnson did not recognize
the rulePetitioner wasadvancingj.e., that the mandator@uidelinescareer offendeprovision
wasunconstitutionally vague, and that Petitioner was asking the Court to apply raleew to
extendthe rule inJohnson to mandatoryGuidelines[Doc. 15]. The United States reasoned that
because Petitioner was not sentenced under the ACCA and because the Supremid Gourt
makeJohnson retroactive tdGuidelinescases on collateral revieRetitioner had failed to show
thatJohnson authorized the relief he soudd. at4, 7]. The United States also maintairnbdt,

since Johnson had not been made retroactive@aoidelinescases, the decision did not reset §



2255(f)(3)’s oneyear limitation statute in Petitioner’'s case, meaning thag B&55 motionfiled
eleven years too late under § 2255(f){#dssubject to dismissal asmtimely [Id. at 4 n.3].

In reply, Petitioner argued, in the main, tBatkleshad no effect on hidohnson challenge
to the career offender provision in the mandaGuydelines;that hewasrelying onthe rule in
Johnson, not ona new rule andthat his § 2255 motion was timely because he filed it within one
year afterJohnson was handed dowjDoc. 18]. The United States supplemented its response in
opposition to Petitioner’s supplement, citingRaybon v. United States, 867 F.3d 625 (6th Cir.
2017),as wurther support foits arguments that Petitioner is ineligible for relief ungtdmson and
that his§ 2255 motion should be dismissed as untimely [Doc. 19].

. DISCUSSION

Petitions under 28 U.S.C. 8§ 2255 asking for collateral relief are subjecheyaar statute
of limitation, running from one of four dates. 28 U.S.C. § 2255{)) Usually, the date on
which the judgment of conviction becomes final is the relevant date. 28 U.S.C. § 2255(f)(1).
However, a new statute of limitation is triggd for claims based on a right which “was initially
recognized by the Supreme Court, if that right has been newly recognizeel $ypgreme Court
and made retroactively applicable to cases on collateral review.” 28 U.S.C. @55(f

Undersubsection one, i.e., 8 2255(f)(1), the -gear limitations periodbegins to run on
the date a conviction becomes finallhe Sixth Circuit decidedPetitioner’'s direct appeal on
November 1, 20040oc. 144, Case No. 3:0CR-151]. As noted, Petitioner did not seekticeari
review in the Supreme Courtlence ninety days later, upon the lapse of the period for petitioning
the Supreme Court for certiorari reviesge Sup. Ct. R. 13.1, Petitioner’s conviction became final.
Clay v. United Sates, 537 U.S. 522, 525 (2003) (holding that “a judgment of conviction becomes

final when the time expires for filing a petition for certiorari contesting thellappeourt’s



affirmation of the conviction”). The ninetieth désil on Monday, January 31, @B (November
2, 2004 plusninety days) Petitionerfiled his § 2255 motion on May 13, 20X6pre thareleven
years to late under § 2255(f)j1

Under subsection three, a petition is timely so long as it is filed within omeafteathe
Supreme Court issues an opinion newly recognizing a right and holding thatesappioactively
to cases on collateral review28 U.S.C. § 2255(f)(3).As the Court has observedecklies
concluded that the advisory Guidelines residual clause in USSG 4BLali&g the residual
clausan the ACCAthatJohnson struck down as unconstitutionally vague, is not subject to a void
for-vagueness challengeBeckles, 137 S. Ct. at 892. Because Petitioner does not identify any
new right recognized by the Supreme Court and made retroactive on cotiexteral that would
trigger a new statute of limitations for a claim arising undentaedatory Sentencing Guidelines,
§ 2255(f)(3) affords him no refuge.

The Court’s conclusion that 8§ 255(f)(3) affords Petitioner no -thae sanctuary is
bolstered bythe holding in Raybon v. United Sates, 867 F.3d 625 (6th Cir. 201, 7ert. denied,
138 S. Ct. 2661, 201 L. Ed. 2d 108918. In Raybon, the Sixth Circuit explained théhe law
wasunsettled as tavhetherJohnson applies to theesidual clause in theandatory Guidelings
the import of which ishatJohnson did not hand dowanewly recognized right to haweguideline
range determinednder the mandator§uidelines, withouthe use ofa vague career offender
residual clause. Raybon, 867 F.3d at 63("“Because[Johnson’s application to mandatory

sentencing guideline$$ an open question, it is notr@ght’ that‘has been newly recognized by

3 Rule 6(a)(1) of the Federal Rules of Civil Procedure directs that the dag efént that triggers a period
that is stated in days is excluded from the computation of thatdp&ée Rule 12, Rules Governing 8§ 2255
Proceedings (permitting applicatiohtbe Federal Rules of Civil Procedure that are not inconsistent with
statutory provisions or the 8§ 2255 RulesJherefore,the computation of Petitioner's0-day period
excludesNovember 1, 2004, and starts on November 2, 2004.
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the Supreme Codlrtet alone one that wdsnade retroactively applicable to cases on collateral
review!”). Raybon confirms that Petitioner's 8 2255 motion, asserting a singtasdn-based
claim, is untimely under § 2255(f)(3)Raybon, 867 F.3d at 6331 (observing that § 2255(f)(3)
does not save an untimely motion seeking “the recognition of a new. rightthat individuals
have a Constitutional right not to be sentenced as career offenders under theckesidealf the
mandatory Sentencing Guidelifigssee also, Russo v. United Sates, 902 F.3d 880, 882 (8th Cir.
2018) explaining that'the timeliness of [anovant’s] claim depends on whether he is asserting
the right initially recognized idohnson or whether he is asserting a different right that would
require the creation of a second new ryleért. denied, 139 S. Ct. 1297 (2019).

As the above discussionakes evidentlohnson has no application iRetitioner'scase
and hissentencing clainsonstructed odohnson provides no basis for reliahd is untimelyinder
both8§ 2255(f)(1) and (f)(3)Because Ré&ioner hamotalleged andthe record does not disclgse
thatequitablgolling of § 2255(f) slimitation statutds appropriatén his casehismotion to vacate
is untimely.

1. CONCLUSION

Based on thabovereasoing, the United States’ motion to deny and dismistifoner’s
§ 2255 motion [Doc. 9] will be GRANTED and s 8§ 2255 motion will be DENIED and
DISMISSED.

V. CERTIFICATE OF APPEALABILITY

Under 28 U.S.C. 8§ 2253(c)(2), the Court must determine whether a certificate of
appealability should be grantedA certficate should issue if a petitioner has demonstrated a
“substantial showing of a denial of a constitutional rig28 U.S.C. § 2253(c)(2)A petitioner
whose claims have been rejected on the merits satisfies the requirements of 8[R283¢aving

tha jurists of reason would find the assessment of the claims debatable or. wB@og V.

6



McDanidl, 529 U.S. 473, 484 (2000)A petitioner whose claims have been rejected on a
procedural basis must demonstrate that reasonable jurists would debate theessrretthe
Court’s procedural rulingld.; Porterfield v. Bell, 258 F.3d 484, 4886 (6th Cir. 2001).If there

is a plain procedural bar and the district court is correct to invoke it to resolve &hendsa
reasonable jurist could not find thather that the dismissal was error or thatetitioner should

be allowed to proceed further, a COA should not isSli&ck, 529 at 484.

Having examined Petitionerd»hnson claim under theSack standard, the Court finds that
reasonable jurists could not find this rulings onthe claim veredebatable or wrongBecause
reasonable jurists could not disagree with the Court’s denial of the § 2255 motion and could not
conclude that issue offered in the motisn‘adequate to deserve encouragement to proceed
further,” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003), the Court VBIENY issuance of a
certificate of appealabilityFed. R. App. P. 22(b)The Court will CERTIFY that any appeal from
this action would not be taken in good faith, Fed. R. App. P. 24(a)s@rskquentlyill DENY

Petitioner leave to proceea forma pauperis on appeal.

IT1SSO ORDERED.

ENTER:

s/ Leon Jordan
United States District Judge




