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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

TEROS A SWEENEY,
Plaintiff,
No.: 3:16€V-254-TWP-HBG

V.

OFFICER DARRELL SEXTON and CITY
OF KNOXVILLE,

N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

Before he Courtareapro seprisoners civil rights complainfiled under 42 U.S.C. § 1983
his applicatiorfor leaveto proceedn forma pauperisand a supplement to the application [Docs.
1-2, 6]. It appears from the application and supplement that Plaintiff lacks sufficientitiha
resources to pay the $350.00 filing &dat once.Therefore, Plaintiff'pplication iSGRANTED
[Doc. 1]and he is permitted to file this case without prepaymetiteofee
l. FILING FEE

However, becausePlaintiff is an inmate in the West Tennessee State Penitentiary
(“WTSP?”) in Henning, Tennessee, heASSESSEDthe civil filing fee of $350.00.McGore v.
Wrigglesworth 114 F.3d 601, 604 (6th Cir. 1997 Prisones are no longer entitled to a waiver of
fees and costy, partially overruled on other grounds by LaFountain v. Haif§6F.3d 944, 951
(6th Cir. 2013).

The custodian of Plaintiff's inmate trust account atMWESP iSDIRECTED to submit to

the Clerk of Court, as an initial partial payment, twenty percent (20%) of thielgoéaither the
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average monthly deposits or the average monthly balance in the account for the rt{& m
immediately preceding the filing of the complai@B U.S.C. § 1915(b)(1)After theinitial partial
filing feeis paid the custodian shall submit twenty percent (20%) of Plaintiff's preceding monthly
income credited to the account, but only when the amount in the account exceeds te$d6)lars
until the full $350 fee has been paid to the Clerk of Co@&.U.S.C. §1915(b)(3. Payments
should be mailed to: Clerk Office, USDC; 220 West Depot Street, Suite 200; Greeneville, TN
37743.

The Clerkis DIRECTED to send a copy of thiSrderto the custodian of inmate accounts
at WTSP to ensure compliance with these -Bsmessment procedures.The Clerkis also
DIRECTED to forward a copy of ik Order to the Court’s financial deputy.

The agency having custody of Plaintiff shall collect the filing fee as fuectznbe available
and shall continue to collect monthly paymentsrirhis inmate account until the entire filing fee
of $350.00 is paid. Tk Order shall become a part of Plaintiff's prison file and follow him if he
is transferred to another institution. PlaintFlORDERED to notify the Court of any change of
addressf he is transferred to another institution and to provide the prison officialsyatew
institution with a copy of the Order.

. PLAINTIFF'S CONTENTIONS

The Defendants ar®fficer Darrell Sexton“Sexton”), a K9 Training Officer with the
Knoxville, Tennessee Police Department, and the municipality of Knoxville, Teaef3ec. 2
pp.1, 3]. Plaintiff maintains that on May 31, 2014, Defendant Sexton began questioniagdun
a domestic disturbae [1d. at 3-4]. Whenproblems arose concernifaintiff’s identity, Sexton
attempted to take him into custofg. at 4] and, presumably, put his hand on Plaintiff during the

process Plaintiff pulled his hand away froilextonandasked if he were under arreggSexton



tried toyank him from his sitting position by the sindglandcuff attached to his right wrist and to
sling him to the groundd.]. Plaintiff urged Sexton to forego further attempts to subdue him and
to take himinto custody, pleading with Sexton, “Come on, we don’t have to go through all this”
[Id.]. Sexton ignoredPlaintiff's entreatiespulled outhis Taser and shot Plaintiff with th&aser

[1d.].

Plaintiff fell to the groud [Id.]. Sextonyelled toPlainiff to get down on the ground
thoughPlaintiff at that point was lying on the groumda dazedue to beingased[ld.]. Sexton
directed Plaintiff to put his hands behind his back, and Plamesffondedhat, if Sextonwould
stop tasing him, he would comply with that direcfilct]. Sexton pouced on top of Plaintiff and
ordered him to turn over, which prompted Plaintiff tiorg “How can | with you sitting on top of
me?” [Id.]. Sextorwarned Plaintiff that he was “gonna have to ghbion],” andSextonreached
down tograsp the gumsheathedn his holster{ld.]. Plaintiff grabbedSextonrs wrist to prevent
him from unholstering his gund.]. Sextorrepeatedly commanded Plaintiff to let go of his wrist
or else he would shoot hind[]. Plaintiff persisted in holding ontS8extors wrist but, due tahe
effects of the tasing, Plaintiffstrength was wanindd. at 4-5].

Sexton therpunchedPlaintiff in the face several times, wrested his wrist from Plaintiff's
hand, placed his fearm on Plaintiff's chest, pulled out his gun, placed it on Plaintiff’s left thigh
and pulled the triggejid. at 5] Sextonrepositioned theveaponto Plaintiff’s right thigh and
pulled the trigger agai[ld.]. Sexton moved the weapon to Plaintiff's left thigh and shotihim
his leftthigh asecond timgld.]. SextonturnedPlaintiff overon his backand walked awaio deal
with the crowd of onlookersho had gatheredt the scenfd.].

Plaintiff wastakento the hospitalandwas treatedor, among other injuriesa severed

femoral artery in his left thigha damaged nerve in his left leg, and a shattered femur in his right



leg[Id.]. DuringPlaintiff’'s 30-day stay in the hospitaherequired a full blood transfusion &
units of blood and 9 units of plaspzand he underwent multiple surgeries and procedanepair
the trauman both of his leggld.]. Plaintiff asserts thebexton’sactions amounted to excessive
force in violation ofPlaintiff's civil rights[Id. at 6].

Plaintiff contends that Sexton&tions causedim to sustairpermanent physical injuries
More specifically, Plaintiff maintains that he is naigfigured by the stitches, rods, pins, and
staples required to repair the damage from the wounds and fromotimelsthemselvesthat he
implantation ofmedical appliancesto his right leg® repair his shatterddmurbonecontinue to
plague him that hs right leg haggrown shorter than his left leg; and that lhas developed
permanent limp resulting frotte need to adjust hgait to accommodatieis foreshortened leg
[Id.]. According to Plaintiff, he has sustained additional injuries fBextors use of potentidy
lethal force includingPostTraumatic Stress Disorddraving nightmarg, anxiety, and a mistrust
of law enforcemenofficials; andthat he is experiencinggh blood pressure from being required
to cope with the aftermath of higeardeath encountdid.].

For these alleged constitutional violationBlaintiff seeks twenty million dollars
($20,000,000) in compensatory damages and twiargymillion dollars ($25,000,000) in punitive
damageslfl. at 7].

II. SCREENING

The Court must screen complafiiled byprisoners who are proceedimgiorma pauperis

See McGore v. Wrigglesworthl4 F.3d 601, 608 (6th Cir. 1997) (citing 28 U.S.C. § 1915(e)(2),

partially overruled on other grounds by LaFountain v. Harfg6 F.3d 944, 951 (6th Cir. 2013).



Dismissal is required if complaints are frivolous or malicious, if they fail to state a dairlief,
or if they areseek monetary relief from a defendant who is immune from such relief. 28 U.S.C. §
1915(e)(2).

In performingits screenindask, the Courtecognizes that pro se pleadings filed in civil
rights cases are construed indulgently and held to a less stringent éstidnadhaformal pleadings
drafted by lawyersMcNeil v. United State$08 U.S. 106, 113 (1993Filgrim v. Littlefield 92
F.3d 413416 (6th Cir. 1996). Even so, the complaint must be sufficient “to state a claim to relief
that is plausible on its faceBell Atlantic Corp. v. TwombJys650 U.S. 544, 570 (2007), which
simply means the factual content pled by a plaintiff must perecoiug “to draw the reasonable
inference that the defendant is liable for the misconduct allegeghtroft v. Igbal556 U.S. 662,

678 (2009) (citingTwombly 550 U.S. at 556).The standard articulated ThwomblyandIgbal
“governs dismissals for failusgate a claim under [88 1915A(b)(1) and 1915(e)(2)(B)(ii)] because
the relevant statutory language tracks the language in Rule 12(bM8l)¥. Lappin, 630 F.3d
468, 470-71 (6th Cir. 2010).

In order to state a claim under 42 U.S.C. § 1983, Plainti§trestablish that he was
deprived of a federal right by a person acting under color of state3aeBlack v. Barberton
Citizens Hosp 134 F.3d 1265, 1267 (6th Cir. 1998¢ealso Braley v. City of Pontia®06 F.2d
220, 223 (6th Cir. 1990) (“Sectidr®83 does not itself create any constitutional rights; it creates a
right of action for the vindication of constitutional guarantees found elsewhere.”)

The Court examines themplaint under these guidelines.

V. LAW AND ANALYSIS

A. Timeliness of Claims



Plaintiff complains that a shooting that occurred on May 31, 206t4tituted unreasonable
force as prohibited by the Constitutiohl.S. CONST. amentl/ (protection from unreasonable
searches and seizure$jor the purposes of 42 U.S.C. § 1983, statritts of limitations apply to
determine the timeliness of claim®Vilson v. Garcia471 U.S. 261, 2689 (1985) superseded
by statute on other grounds as recognized in Jones v. R.R. Donnelley & S054109.S. 369,
37780 (2004). The ongear statw of limitations period contained in Tenn. Code Ann. 828
104(a) applies to civil rights claims arising in Tennesssee Berndt v. Tenr/96 F.2d 879, 883
(6th Cir. 1986)see also Porter v. Browr289 F. App’x. 114, 116, 2008 WL 3838227, at *2 (6th
Cir. 2008) (“[O]ur precedent has long made clear that the limitations period for § 18&3sac
arising in Tennessee is the eymar limitations provision found in Tenn. Code Ann. §328
104(a).”). Ordinarily, the statute begins to run when a plaintiff knows or has reason to know of
the injury upon which his action is baseskee Eidson v. State of Tenn. Dep’t of Children’s Servs
510 F.3d 631, 636 (6th Cir. 200Bevier v. Turner742 F.2d 262, 273 (6th Cir. 1984).

Plaintiff would have known of any injury he incurred from the violation of his
constitutional right®n May 31, 2014, the dagextonshot him This means that Plaintiff would
have had one year from that date, i.e.yN3&, 2015, to file this irstant 8 1983 action. Plaintiff
signed the complaint on April 25, 2016 [Doc. 2 p.7] and enclosed it in an envelope postmarked
May 17, 2016[Doc. 1 p.3. Because the postal markings do not clearly indicate that the
postmarked date is the date the complaint actually was delivered to the prisontiesitfoori
mailing, the Court deems this action to have been filed on April 25, 2016, the date the pleading
was signed Houston v. Lack478 U.S. 266, 276 (1988&leeming a prisoner’s action to be filed

on the date that it is properly delivered to the prison offié@snailing); Brand v. Motley 526



F.3d 921, 925 (6th Cir. 2008) (noting that the signing datepo aeprisoner’s pleading will be
deemed to bthe filing date, unless there is evidence to the contrary),

Plaintiff filed his complaint just shy afleven months totate. Therefore, the applicable
statute of limitations bars his claims, and they are due to be dismissed f@r taitiate a claim.
See Jones v. Bock49 U.S. 199, 215 (2007) (noting that “[i]f the allegations, for example, show
that relief is barred by the applicable statute of limitations, the complaint is subjéstiesal
for failure to state a claim . . . .”)Furthermoreclaims which are timdarred under the relevant
statute of limitations are frivolousSee Dellis v. Corr. Corp. of An257 F.3d 508, 511 (6th Cir.
2001).

B. Equitable Tolling

The statute of limitations in this § 1983 action may be equitably tollede certain
circumstancesSee Howard v. Red11 F. App’'x 419, 421 (6th Cir. 2004) (explaining thatin a 8
1983 case “[t]he statute of limitations may be equitably tolledhe factordo beconsideedin
determining whether equitable tolling wsarrantel are: (1) a lack of notice of the filing
requirements; (2 lack of constructive knowledge of the filing requirement; #3plaintiff's
diligence in pursuindnisrights; (4) the absence of prejudiceatalefendantand (5)a plaintiff's
reasonableness in remaining ignorant of the legal requirement for filinkginns éndrews v. Ory
851 F.2d 146, 15(6th Cir.1988);Howard 111 F. App’x at 42%€citing theAndrewdactors and
observing thatequitable tollingdepends upon application of those factors). The doctrine of
equitable tolling is used sparingltypically “only when a litigant's failure to meet a legally
mandated deadline unavoidably arose from circumstances beyond that litigamt'sl.”

Graham- Humphreys v. Memphis Brooks Museum o288 F.3d 552, 560-61 (6th Cir. 2000).



Equitable tolling has been allowed whemater alia, a plaintiff “actively pursued his
judicial remedies by filing a defective pleading during the statutory peritighin v. Dep’t of
Veterans Adirs, 498 U.S. 89, 96 (1990PRlaintiff could argue that the statute should be equitably
tolled by a prio8 1983 action he filed in this Court.

In this vein, the Court takes judicial noticetbét earlier caseseeSweeney v. SextaNo.
3:15-CV-230(E.D. Tenn. July 15, 2@), in whichPlaintiff presentedhe same claims offered in
the instant caseThe previousactionwasfiled on May 29, 20%, two days before the statute of
limitations lapsed The pleading was not defective; it survivedsheeeimg testandadvanced to
the point of serviceSee id. Doc. 5. However, the caseasdismissed withouprejudice based
on Plaintiff's failure to comply with the Court’s order to complete and returnuh@rsonsegor
the defendants a timely mannerSee d., Doc. 7.

Following the dismissalof his lawsuit, Plaintiff did not move the Court to alter or amend
the judgment, did not appeal, and did not communicate further with the Court regarding the
dismissalof his caselnstead, he filed this instant case on April 25, 20I6e failure to take any
of the above actions in connection with his prior case eviadask of diligence, and a “lack of
diligence by a claimant acts to defeat his claim for equitable tdlli@gntrell v. Knoxville Cmty.
Dev.Corp., 60 F.3d 1177, 1180 (6th Cir. 1995)hile Plaintiff has not sought equitable tolling,
the Court does not find equitable tolling to be justified under the circumstances anot\apiply
it to save this untimely § 1983 complaint.

V. CONCLUSION

For the reasons discussed herein, the GANDS that Plaintiff’'spro se 8 1983 civil rights

complaintis barrel by theapplicablestatute of limitations and that equitable tolling does not

salvage this otherwise tim®arred case. For those same reasbesCburtCERTIFIES that any



appeal from this decision and accompanying judgmwentd not be taken in good faith and would
be frivolous. See28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24.

Therefore, if Plaintiff files a notice of appeal, he should eithertipayull appellate filing
fee of fivehundred, five dollars ($505.00) or submit a motion for leave to appkama pauperis
and a certified copy of his inmate trust account statement showing the ti@rsacthe account
for the last six months. 28 U.S.C. § 1915(a)(2).

This dismissakounts as a “strike” under the thrdsmissal provision in 28 U.S.C. §
1915(g).

AN APPROPRIATE ORDER WILL ENTER.

s/ Thomas W. Phillips
SENIOR UNITED STATES DISTRICT JUDGE




