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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

MARK TAKASHI, )

Petitioner, ))
V. ; No.: 3:16-CV-261-TAV-HBG
MIKE PARRIS, ))

Respondent. : )

MEMORANDUM OPINION

Now before the Court is this pro se pngr’'s petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254 [Doc. 1]. Regpent filed a response opposition [Doc. 8]
and copies of the state recgibc. 9]. Petitioner filed a pdy [Doc. 15]. After reviewing
all of the relevant filings, including theasé court records, the Court concludes that
Petitioner is not entitled to relief under § 225Accordingly, no ementiary hearing is
warrantedsee Rules Governing § 2258ases, Rule 8(a), ar&thirro v. Landrigan, 550
U.S. 465, 474 (2007), Petitioner&s2254 petition [Doc. 1] will bdENIED, and this
action will beDISM I SSED.

l. STANDARD OF REVIEW

Under the Antiterrorism and Effective Dhaa®enalty Act (“AEDPA”), codified in
28 U.S.C. § 2254, et seq., atdict court may not grant habeas corpus relief for a claim
that a state court adjudicated on the merits unless the state court’s adjudication of the claim:

(1) resulted in a decision that waontrary to, or involved

an unreasonable application dgarly established Federal law,
as determined by the Supreme Court of the United States; or
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(2) resulted in a decision that was based on an unreasonable
determination of the facts in lighf the evidence presented in
the state court proceeding.
28 U.S.C. § 2254(d)(1)—(2).
The § 2254(d) standard ishard standard to satisfyMontgomery v. Bobby, 654
F.3d 668, 676 (6th Cir. 2011) (noting tH& 2254(d), as ammeled by AEDPA, is a

m

purposefully demanding standard . .echuse it was meant to be™ (quotidgrrington v.
Richter, 562 U.S. 86, 102 (2011))).
. BACKGROUND

A Knox County jury foud Petitioner guilty of ag@vated child abuse and
aggravated child neglect [Sta@ourt Record Attachment @. 344]. These convictions
arose out of police officers’ discovery Bftitioner’'s biological @n in a “lifeless and
‘grayish™ condition on a matéss near where Petitioner aamdriend were playing video
games, as well as testimonyrfrdhe mother of the victimegarding Petitioner’s abuse, a
child-abuse pediatrician who examined thdimg¢and an investigator for the Department
of Children’s Services (“DCS”) Sate v. Takashi, No. E2010-0181&CA-R3-CD, 2012
WL 1991732, at *1-2 (TenrCrim. App. Sept. 7, 2012).

Petitioner appealed his convictions, allegihgt the trial court erred by allowing
him to represent himself and that his see was excessive [State Court Record

Attachment 20 p. 16-25]. The Tennessee Caiu€riminal Appeals (“TCCA”) affirmed

the judgments of the trial courtd. at 7.



Petitioner next filed a pro seotion for post-conviction fef in which he asserted
that his counsel was ineffeciiwith regard to a plea agreent and a psychiatric evaluation
of Petitioner, that his self-representation &l twas unconstitutional, and that appellate
counsel was ineffective for failing to challenge his illeggitence or the sufficiency of the
evidence [State Court Recordtdchment 25 p. 4-13]. Petitier also alleged that counsel
was ineffective with regard tovestigating the family histgrof the victim’s mother and
not having a DCS worker testify at his triliat the evidence wassufficient to convict
him, that the prosecutor improperly influenadeé jury through misconduct and trial and
appellate counsel failed to challenge thissconduct, and thappellate counsel was
ineffective for failing to asseRetitioner’s actual innocenchl| at 12—-13].

Petitioner, through counsel, later filed amended petition fopost-conviction
relief, asserting that counsel was ineffectiithwegard to plea offers and that the state
violated his due-process rights to a failal by concealing potgially exculpatory
information, specifically investigative regsrthat undermined the credibility of the
victim’s mother [d. at 24—-26]. After holding a hearing on the motion, the post-conviction
court denied Petitioner relieffd. at 32].

Petitioner appealed the denial of higifo@n for post-conviction relief, requesting
review of the post-conviction court’s ruliigat Petitioner had not established a reasonable
probability that he would have accepted a plfar [State Court Record Attachment 28 p.
6]. The TCCA affirmed the judgmenf the post-conviction courfTakashi v. State, No.

E2014-01432-CCA-R3-PC, 26 WL 4557776 (Tenn. CrinApp. July 29, 2015).



In this action, Petitioner seeks relief ung&254 based on the following arguments:

1)
(2)

3)
4)

®)

The trial court erred by allowingetitioner to represent himself;

Counsel was ineffective for allowing f®ner to represent himself without
challenging a mental health evaluation;

Counsel was ineffective witlegard to plea offers;

His sentence violates the Eighth Amendment, as it is cruel and unusual
punishment; and

Counsel was ineffective fdailing to raise the gument that Petitioner was
actually innocent of theharges against him.

[Doc. 1 p. 5-22]. For eachf these claims, Petitionerlies on the exqaion to the

procedural-default doctrine, pkfartinez v. Ryan, 566 U.S. 1, 16-1{2012), under which

ineffective assistance of post-convictionunsel may be “cause” to excuse procedural

default of a claim where the petitioner couliseaa claim for triacounsel’s ineffective

assistance for the first time in a post-conviction petitidi.}

1. ANALYSIS

A.

Self-Representation

In this claim, Petitioner asserts that thel w@urt violated his right to counsel under

the Sixth Amendment because it did not propdetermine that Petitioner was knowingly

and intelligently waiving his ght to assistance of couhdeefore allowing Petitioner to

represent himself at trial [Doc. 1 p. 3]. Inpport of this claim, Petitioner states that he

was mentally impaired and in need of a mehtdlth evaluation, that he had no knowledge

! This exception applies in Tenness&atton v. Carpenter, 745 F.3d 787, 792-95 (6th Cir.

2014)
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of the expected range of sentence if he veerevicted, that he dinot know how to file
pretrial motions, subpoenaitmesses, conduct the trialhake objections, or examine
witnesses, and that he did novbany formal legal educatiold] at 3-5]. In his response,
Respondent asserts that theCGACproperly affirmed the ial court’'s decision to allow
Petitioner to represent himself [Doc. 6 p. 5=114 his reply, Petitioner asserts that the
TCCA's determination that thieial court properly allowedetitioner to represent himself
at trial was an unreasonable application abtarly established federal law or an
unreasonable determinationfatts, specifically citingyon Moltkev. Gillies, 332 U.S. 708
(1948) [Doc. 14 p. 4-14].

In denying Petitioner relief for this claion direct appeal, the TCCA set forth a
detailed and well-reasoned analysis apply#agetta v. California, 422 U.S. 806 (1975)
and other relevant state-law cas8stev. Takashi, No. E2010-01818-CCA-R3-CD, 2012
WL 1991732, at *2—-3 (Tenn. CrinApp. Sept. 7, 2012). Wk the TCCA did note that
the trial court had not advised Petitionegarling potential defenses or mitigating
circumstances, it found that the overall omstances established that Petitioner had
knowingly and intelligently waigd his right to counseld. at *5.

The Sixth Amendment provides, in peent part, that “[ijn all criminal
prosecutions, the accused shaljogrthe right . . . to have the Assistance of Counsel for
his defense.” U.S. Const. amend. VI. Huarteenth Amendment requires state courts to
likewise provide criminal defendantvith assistance of couns@ideon v. Wainwright,

372 U.S. 335, 34245 (1963).



The Sixth and Fourteenth Amendments asarantee the corollary right to waive
counsel and proceed pro sEaretta v. California, 422 U.S. 806, 807 (1975). When an
accused chooses self-representation, he netgsstinquishes “many of the traditional
benefits associated with the right to counseld. at 835. Accordingly, “in order to
represent himself, the accused must ‘kmmhy and intelligently’ fego those relinquished
benefits” and “should be rde aware of the dangersich disadvantages of self-
representation, so that thecord will establish that ‘henlows what he is doing and his
choice is made with eyes openld. (quotingAdamsv. United Statesex rel. McCann, 317
U.S. 269, 279 (1942)xee also Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (waiver of
right to counsel is valid dn when it “reflects an itentional relinquishment or
abandonment of a known right or privilege”).

In order for a waiver of the right to cosel to be valid, it “must be made with an
apprehension of the nature of the chargessthtutory offenses included within them, the
range of allowable punishments thereundgossible defenses to the charges and
circumstances in mitigation thereof, and all@tfacts essential to a broad understanding
of the whole matter.'Von Moltkev. Gillies, 332 U.S. 708, 724 (1948). The Supreme Court
has not, however, “prescribed any formula arpgdo be read t@ defendant who states
that he elects to peeed without counsel.lowav. Tovar, 541 U.S. 77, 88 (2004). Rather,
“[t]he information a defendant must posses®iider to make an intelligent election . . .
will depend on a range of case-specific factors, including thendaft’'s education or

sophistication, the complex or easily graspeture of the charge, and the stage of the



proceeding.’ld. Regarding waiver of trial couns#le Supreme Court has said that, before
a defendant may be allowed pooceed pro se, he must hearned specifically of the
hazards ahead.I'd. at 88—89. Accordingly, “warnings ttie pitfalls of proceeding to trial
without counsel . . . must Begorous|ly]’ conveyed.”ld. at 89 (quotingPatterson v.
[llinois, 487 U.S. 285, 2981988)). A petitioner has the burdé prove that he did not
competently and intigently waive his rght to counsel.Tovar, 541 U.S. at 92.

The state-court record in this case bksaes that, on two separate occasions, the
trial court addressed Petitionedssire to represent himselFirst, on April 15, 2010, the
trial court asked about Petitier's education and whethdére had ever been ruled
incompetent or mentally ill, advised himali the seriousness of the situation and the
specific penalty range, advised him to proce@t an attorney, advised him that the court
could not help Petitioner during the trial and that he needed to db&askills necessary
to proceed at trial, and adveés@etitioner that self-representam at trial lkely would be
demanding and frustrating to him [State CdRecord Attachment 8 r84—99]. During
this conversation, Petitioner responded dtdtully to the trial court’s inquiriesldl.].
Petitioner also asked why hisdefendant had received a certalmarge that he did not,
stated that he had been studying the TemeRslles of Evidence, named various witnesses
he intended to question, questioned the cabdut a specific evehtiary rule and its
application to his trial, and stated that ¢hision to proceed without counsel was “[v]ery,

very, very voluntary” [d.].



In its second inquyron January 30, 301&e trial court quémned Petitioner about
his education, advised Petitiangbout the seriousness of thikuation and the specific
penalty range, including the pdssity that he could be senterttto two fifteen- to twenty-
year sentences to be served consecutivatyathundred percentihased him to proceed
with an attorney, and advisddm that he needed to ohtavarious skills necessary to
proceed at trial [State CouRecord Attachment 16 p. 7-{16Petitioner again responded
thoughtfully and reasondbto the Court’s inquiries and stigly stated that he did not wish
to have any assetce from counseld.].

Further, on January 30, 200%titioner executed a written waiver of counsel which
provided as follows:

The undersigned representdhe court that he has been
informed of the chaes against him, the nature thereof, the
statutory punishment thereforechtie right to appointment of
counsel upon his representatiortiie Court that he is unable
to employ counsel and the reasdhesrefore, all of which he
fully understands. The undersiggd now states to the Court
that he does not desire thgpaintment of counsel, expressly
waives the same and desiresppear in all respects in his own
behalf, which he understands he has the right to do.

[State Court Record Attachment 1 p. 67].

The totality of the circumstances surrdiurg Petitioner's waiver of his right to
appointed counsel establishehat this waiver was both knowing and intelligent.
Specifically, the trial court peatedly advised Petitioner redag his potential sentence,

asked Petitioner numerous questions about hiisyato represent himself, inquired about

Petitioner's mental health, advised Petitionaswdlihe difficulties okelf-representation at



trial, and strongly advised Petitioner to prat@ath counsel. Petitioner’s responses to the
trial court inquiries were coherent and thoughtful, and they established Petitioner’'s
understanding of the chargesgjainst him and potential ®@@ses thereto, including
Petitioner’'s statements regarding the chargesnaghis codefendant, his preparation of
guestions for various witnesses, and theliegipon of specific evidentiary rules.
Moreover, Petitioner has set forth evidence to support his aggm that his mental health
prevented him from knowingly anintelligently relinquishing s right to counsel, and the
record does not support any such assertion.

In his reply, Petitioner relies &ron Moltkev. Gillies, 332 U.S. 708 (1948), to assert
that the TCCA'’s determination of this issuas an unreasonable dipption of federal law
or an unreasonable determinatiora in light ofthe facts. In/on Moltke, the Supreme
Court found unconstitutional the trial court'aptance of a waiver gbunsel and a guilty
plea from a German countess who had receasite about her case (some of which was
erroneous) exclusively from government esg@ntatives. The Court concluded that the
trial court’s inquiry was not as thorough rescessary under the circumstances, including
specifically the fact thahe country was at war with Germany at the tirBeeid. at 709—
26 (1948). As set forth abovieowever, the record in this @& establishes that the trial
court evaluated Petitioner’'s desire to represhimself on two sepate occasions during
which the trial court specificallgnd repeated advidgéetitioner of the difficulties of self-
representation and to proceed with avwjar. Both times, Petitioner clearly and

unambiguously indicated bothshinderstanding of his case anstrong desire to proceed



without counsel. Moreover, the factual cinastances surrounding Petitioner’s case are
completely different from those WMon Moltke. Petitioner’s reliance on that case therefore
is misplaced.

Accordingly, Petitioner is not entitled telief under § 2254 for this claim.

B. I neffective Assistance of Counsel

Petitioner also alleges that his coungels ineffective (1) in not challenging a
mental-health evaluation of ft@ner before the trial coudllowed Petitioner to represent
himself at trial; (2) with regard to a pleaadl¢he prosecutor offedeto Petitioner; and (3)
in not properly investigatinglements of the charges against Petitioner and asserting a
claim of actual innocence.

The Sixth Amendment provides, in peent part, that “[ijn all criminal
prosecutions, the accused shalogrthe right . . . to have the Assistance of Counsel for
his defense.” U.S. Const. amend. VI. Thisludes the right téreasonably effective
assistance” of counse8rickland v. Washington, 466 U.S. 668, 687 (1984). Srickland,
the Supreme Court set forth a two-prongest t®r evaluating clans of ineffective
assistance of counsel:

First, the defendant must show that counsel’'s performance was
deficient. This requires shomg that counsel made errors so
serious that counsel was not functioning as the “counsel”
guaranteed the defendant by t8ixth Amendment. Second,
the defendant must show aththe deficient performance
prejudiced the defense. Thmsquires showing that counsel’s
errors were so serious as to depthe defendant of a fair trial,
a trial whose result is reliable. Unless a defendant makes both
showings, it cannot be said thlaé conviction . . . resulted from
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a breakdown in the adversary process that renders the result
unreliable.

Strickland, 466 U.S. at 687. As with all clainfisr habeas relief, Petitioner has the burden
of proving ineffective assistance of couns¥irgin Islands v. Nicholas, 759 F.2d 1073,
1081 (3d Cir. 1985).

In considering the first prong @&rickland, the appropriate measure of attorney
performance is “reasonableness unpeevailing professional norms.'Strickland, 466
U.S. at 688. A party asserting an ineffeetassistance-of-counsel claim must “identify
the acts or omissions of counsel that aregallienot to have bedhe result of reasonable
professional judgment.”ld. at 690. The evaluation dlfie objective reasonableness of
counsel’s performance must bedadfrom counsel’s perspectiat the time of the alleged
error and in light of all the citonstances, and the standard efew is highly deferential.”
Kimmelman v. Morrison, 477 U.S. 365, 381 (1986).

The second prong of ti&rickland test requires a claimant to show that counsel’s
deficient performance prejudiced the claimami&fense. Thus, “[a]n error by counsel,
even if professionally unreasonable, dowd warrant setting aside the judgment of a
criminal proceeding if the errdrad no effect on the judgment3rickland, 466 U.S. at
691.

In the context of ineffective advice abensel resulting in rejection of a guilty plea,
the Supreme Court has held as follows:

a defendant must show that Wat the ineffective advice of
counsel there is a reasonalpiebability that the plea offer

11



would have been presented te thourt (i.e., that the defendant
would have accepted the pleadahe prosecution would not
have withdrawn it in light of intervening circumstances), that
the court would have acceptedtegsms, and that the conviction
or sentence, or both, under tbiéer’'s terms would have been
less severe than undihe judgment and sentence that in fact
were imposed.
Lafler v. Cooper, 566 U.S. 156, 164 (2012).

The Supreme Court has emphasized thatianeint must establish both prongs of a
claim for ineffective asistance of counsel to meet hisdanm, and if either prong is not
satisfied, the claim must be rejectefirickland, 466 U.Sat 69.

1. Mental-Health Evaluation

First, Petitioner alleges that counsélosld have challenged his mental-health
evaluation prior to the trialourt allowing Petitioner to represt himself [Doc 1 p. 5-8].

In response, Respondent alleges that thsm was procedurally defaulted because
Petitioner did not raise it in his petition for pasinviction relief or in his appeal of the
denial of his petition for postenviction relief and that th&lartinez exception to the
procedural-default doctrine deaot apply [Doc. 6 p. 11-13]In his reply, Petitioner
asserts that he did not procedurally defaust gdhaim or can show cause and prejudice to
excuse any default, because Petitioner raisecirgument in his oriigal post-conviction

petition, but post-conviction counsel was ireetive for failing to raise it in the amended

petition, evidentiary hearing, appeal [Doc. 15 p. 11-14].

First, even assuming that Petitioner has set forth cause to excuse his procedural

default, he has not met his bunde establish that post-contian counsel’s failure to raise

12



this issue prejudiced him, as required fom to overcome this procedural default.
Coleman v. Thompson, 501 U.S. 722, 750 €B1) (holding that a petitioner who fails to
raise his federal claim in the state courts @ntbw barred by a state procedural rule from
returning that claim to state court has caited a procedural default which forecloses
federal habeas review unless the petitioner shoause to excuseshiailure to comply
with the procedural rule and actual maice resulting from the alleged constitutional
violation).

Specifically, it is apparent from the recordtkhe trial court atered several mental-
health evaluations of Pebier [State Court Recordttachment 1 p. 23, 24, 44;
Attachment 4 p. 334]. While the content oésle evaluations is not in the record before
this Court, Petitioner has not argued thastiéered from any mental-health condition that
prevented him from makg a knowing and intelligent waiver of his right to representation
by counsel. Rather, in support of his olathat trial counsel v&ineffective for not
challenging his mental-health evaluatioBetitioner makes onlygeneral allegations
regarding his education, hisdwledge of the law and his potel sentence, his dislike of
his counsel, and his inability to accept a guilty plea when he was innocent [Doc. 1 p. 5-7;
Doc. 15 p. 11-14].

As such, Petitioner has not ties burden to establishahpost-conviction counsel’s
failure to raise the claim thatial counsel was ineffectivier not challenging his mental-
health evaluation prejudiced hias required to overcome hisocedural default of this

claim. Accordingly, Petitioner is not &thed to relief under § 2254 for this claim.
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2. Plea Rgjection

In this claim, Petitioner alleges that trimunsel was ineffective with regard to plea
offers, under which the State of TennessHered Petitioner a six-year sentence “with
immediate release for time sedsinto a period of probation” in exchange for Petitioner
pleading guilty [Doc. 1 p. 8; State Court Retd\ttachment 27]. Petitioner states that
counsel “should have made”dua deal, but that when tRener's counsel did present
him with these plea offers, Petitioner rejectezhttbecause he was very angry and resentful
of counsel, “not [in k8] ordinary mindset” due to thercumstances underlying the charges
against him and his need @imental-health evaluatiohd] at 8—9]. Petitioner also alleges
that counsel did not fully inform him regamd the charges against him or the maximum
sentence for those charges and that he theredgected the plea deals without meaningful
understanding of the conseques of that rejectiorid. at 9]. In response, Respondent
asserts that the TCCA propengjected this claim [Doc. §. 13-20]. In his reply,
Petitioner asserts that the TC@Areasonably found that euld not have accepted the
plea deak[Doc. 15 p. 15-16].

In its opinion affirming the post-contion court’s finding that Petitioner was not

entitled to relief on this claim, the TCCéxamined Petitioner’'s testimony at the post-

2 Petitioner also alleges that counsel was ineffective for not recommending Petitioner
receive a mental-health evaluatioridre he made the decisionrgject the plea deals [Doc. 15 p.
15-16]. First, the Court notes thatthe letter in which Pettiner’'s counsel presented him with
the relevant plea offers, counsel did recommend that Petitioner eéegedther mental-health
evaluation [State Court Recordtachment 27]. Regardless, however, Petitioner never raised any
such ineffective-assistance-of-coahslaim in state court anddrefore procedurally defaulted
this claim. Because Petitioner has set fortthimgt to excuse this default, the Court will not
address it.

14



conviction evidentiary hearingnd applied various state-laases as well as the Supreme
Court decisions iigrickland v. Washington andLafler v. Cooper, among othersTakashi

v. Sate, 2015 WL 4557776, at ¥24. The TCCA ultimatelyound that Petitioner had not
established that he would hazecepted the plea offer even if counsel had explained the
risks of proceeding to trial, and he therefbael not established that counsel was deficient
or that he had been prejudicasla result of any deficiencyd.

The record establishes that, at thedemtiary hearing orhis petition for post-
conviction relief, Petitioner testified thabunsel did not tell him that he was facing a
potential twenty-five-year sentence for a cation of aggravated child abuse prior to
presenting him with the plea offers [StaBourt Record Attachment 26 p. 18-20].
Petitioner further testified that, if counsel lregblained to him that he was facing a twenty-
five-year sentence, he “wouldwanted to have been homehahis] family by all means
necessary. On one hand, however, | still denitw what the outcomof my decisions
would have been1{l. at 20]. Petitioner also testifieddth at the time that he was presented
with the proposed plea agreements, he kneatwik was charged with and that he was
facing serious charges and serious jail timd ¢hat he considered twenty-five years’
imprisonment to be “beyond serious,” but thatwas not interested in, and therefore would
have rejected, any plea agreemedt &t 10, 33, 3539]. Petitioner further acknowledged
that counsel had strongly recommended tiattake the plea deal based on counsel’s

investigation [d. at 15; State Court RembAttachment 27].
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Thus, the record reflectthat, although Petitioner t#ged that hewould have
wanted to be released fromstody if he had known that eas facing twenty-five years’
imprisonment, he did not present any evierihat he would have accepted a plea
agreement if counsel had fully explained s®mtence he was facing upon conviction at
trial. To the contrary, Petitioner testified thet would have rejeetl any plea agreement
at that time, a position that he reiteratedhia § 2254 petition [Doc. 1 p. 8]. While
Petitioner now states in his reply that he wdduhve taken the plea agreement had counsel
fully explained the term of imprisonment heéa for conviction at trial [Doc. 15 p. 15],
this Court’s review “is limited téhe record that was beforeetbtate court that adjudicated
the claim on the merits.Cullen v. Pinholster, 563 U.S. 170, 182 (2011).

Based on the Court's review of theat&-court record, including Petitioner’s
testimony as set forth above, the TCCA's fimglthat Petitioner did not meet his burden to
establish a reasonable probabititat he would have acceptaghlea agreement but for the
ineffective assistance of counsel, as requiecestablish such a claim for ineffective
assistance of counsel undsefler, was not an unreasonablepéication of federal law or
an unreasonable determinationtbé facts in light of the edence presented. As such,
Petitioner is not entitled to refiéor this claim under § 2254,

3. Actual Innocence

In this claim, Petitioner seeks relief un@e2254 based on thdlegation that trial,

appellate, and post-conviction counsel did nopprly investigate the victim’s mother and

DCS workers and never assertiedt Petitioner was actuallynncent of the charges against
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him, as the victim’s mother was responsibde harming the child [Doc. 1 p. 16-17].
Respondent contends that Petitioner procedudalisiulted this claimrad that the claim is
improper [Doc. 6 p. 24-28]. Petitioner statest he included this claim in his petition for
post-conviction relief and that his post-coriMo counsel was ineffective for failing to
bring this claim such that any pexural default is excused under tartinez/Trevino
exception to the proceduraéfault doctrine that is applicable in Tennessee uBatéon v.
Carpenter, 745 F.3d 787, 792-95 (6@ir. 2014) [Doc. 1 p. 17; Doc. 15 p. 25-26].

Liberally construing Petitioner’s filingsPetitioner alleges that post-conviction
counsel was ineffective for failing to assertlaim for ineffective assistance of trial or
appellate counsel, based orithrespective failures to assénat Petitioner was actually
innocent of the clrges against hirh.Even assuming, again athPetitioner has established
cause to excuse his procedutefault of this claim under tidartinez exception, he cannot
overcome the procedural default for lack of prejudi€ee Coleman v. Thompson, 501
U.S. 722, 750 (1991).

Specifically, in support of Biclaim that trial or applate counsel should have

argued that Petitioner was actualityocent of the chargesaigst him, Petitioner alleges

3 To the extent that Petitioner seeks to dsselaim for ineffective assistance of post-
conviction counsel for not assegi a claim for actual innocencegti is no right to counsel in
state collateral proceedingse Colemean, 501 U.S. at 755, and thMartinez exception which
allows habeas petitioners to bring claims ifeeffective assistance of post-conviction counsel
therefore only applies tmeffective-assistance-of-counsehiohs where the state post-conviction
proceeding was the first place that thétmmer could asseduch a claimWallacev. Sexton, 570
F. App'x 443, 452-53 (6th Cir. 2014)revino v. Thaler, 569 U.S. 413, 423-29 (2013jartinez
v. Ryan, 566 U.S. 1, 16 (2012%utton v. Carpenter, 745 F.3d 787, 792-95 (6th Cir. 2014). Thus,
Petitioner is not entitled to Iref under § 2254 for any claim that post-conviction counsel was
ineffective for failing to bringa claim for actual innocence.
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that (1) counsel did not investigate the vicimrmother regarding child-abuse history and
the “confession letters” and also did not mitew and investigate DCS workers; and (2)
the prosecution’s six-year plea deal offetabishes that the prosecutor was aware of
Petitioner’s innocence [Doc.d 6; Doc. 15 p. 25].

Trial counsel must “make reasonable invesimn or to make a reasonable decision
that makes particular ingggation unnecessary ewart v. Wolfenbarger, 468 F.3d 338,
356 (6th Cir. 2007). Furthermoriie failure to call a particaf witness or present crucial
evidence may constitute ineffeaiassistance of counsel whigdeprives a defendant of
a substantial defenskElutchins v. Bell, 303 F.3d 720, 749 (6th Cir. 2002). A petitioner
asserting a claim for failure to investigate, however, must show spdlgifichat it is that
counsel should have investigdtand how it would have affect the outcome of the case.
Rompillav. Beard, 545 U.S. 374, 382—-83 (200®)nited Satesv. Robson, 307 Fed. App’x
907, 911 (6th Cir. 2009).

First, to the extent Petitioner seeks eliased on the allegation that his self-
representation at trial was ineffe@jvthat claim is not cognizabl&arretta v. California,
422 U.S. 806, 84 (1975) (holding that “[a] defendwho elects to represent himself
cannot thereafter comphathat the quality of his own tkense amounted to a denial of
‘effective assistance of counsel™).

Further, the record establishes that, duhigyrepresentation of Petitioner prior to
trial, counsel was able to negotiate two sefgasi-year plea deals for time served, under

which Petitioner would haveleaded guilty to did neglect (rather #n child abuse), and
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one of which allowedPetitioner to make aAlford plea [State CourRecord Attachment
27]. In his letter conveyinghe offers, Petitioner's counsstated that the offers were
exceptional in light of the édence regarding the child abuse that could have been
presented against Petitioner at trial, cited tlot fiaat his firm had investigated the case,
and stated that DCS had acbedppropriately and that the victim’s mother had made false
statementsl{l. at 2].

The substantive content of this letter establishes that counsel was familiar with the
relevant witnesses and issues Petitioner assbduld have been investigated. Also, the
fact that counsel was able to negotiate fatbte plea offers does not mean that Petitioner
was actually innocent of child abuse or childglect. Further, nbing in the record
suggests that counsel’s performance was @gfiavith regard to the negotiation of these
plea offers, which (ironically) Petitioner assessre so favorable that they establish his
actual innocence.

Moreover, Petitioner has not met his dem to establisnthat any further
investigation of the victim’s mother or DG#rkers by counsel wodlhave resulted in the
dismissal of the charges agaihsh. Both the viim’s mother and a DE worker testified
extensively against Petitioner at trial and‘tt@nfession letters” from the victim’s mother
were an exhibit to the trial {&e Court Record Attachmeb® p. 114-200; Attachment 11
p. 218-265; Attachment 1@. 361-399; Attachment 1&ttachment 19]. While the
“confession letters” do contain statements fribia victim’s mother asserting that, among

other things, Petitioner did notskrve to be in jail, that sHied to police about Petitioner
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hurting their son, that she taher counsel that she hurt theon and tha®etitioner did not
know about it, and #t she is sorryJee, e.g., State Court Attachment 18 Exhibit 17], the
victim’s mother addressed those letters #mal alleged abuse in her family during her
testimony at Petitioner’s triabge, e.g., State Court Attachment Doc. 11 p. 166-67; 172;
226-27; 244-55; 251-5265]. Further, Petitioner has settfono evidence to support his
assertion that further investiion of DCS worker Angie 3livan would have established
that he was actually innocent of the charges.

Because nothing in the record suppoRstitioner's allegation that further
investigation of DCS worker Ane Sullivan or the victim’s ntber would havestablished
his actual innocence and resulted in dismissal of the chaga@sst him, Petitioner has not
met his burden to establish that post-conviction counsel’s procedural default of this claim
prejudiced him. As such, Petitioner is not entitle relief under § 254 for this claim.

C. Excessive Sentence

In this claim, Petitioner alleges that ngenty-five-year sentence is excessive and
violates the Eighth AmendmeifDoc. 1 p. 13]. In regmnse, Respondent argues that
Petitioner procedurally defaulted this claoy not raising it undeconstitutional terms in
his direct appeal and that, in the altermatithe TCCA properly rejected the claim in
affirming Petitioner’s convictions [Doc. 6 p. 224]. In his reply, Petitioner argues that
any failure to assert this claim undernstitutional terms was due to the ineffective

assistance of his appellate counsel and thautle$atherefore excused [Doc. 15 p. 17-24].
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In his direct appeal of his convictions tilener alleged that the trial court had erred
in sentencing Petitioner in vition of Tennessee law [State Court Record Attachment 20
p. 19-25]. Nothing in thiargument, however, fairly assedtthat the sentence imposed
violated Petitioner’s constitutionalghts under the Eighth Amendmerntl.], nor did
Petitioner set forth any such claim in hidipen for post-conviction relief [State Court
Record Attachment 25].

Further, Petitioner is no longer ablg&ise this issue in state coufiee Tenn. Code
Ann. 8 40-30-102(a) (post-coittion petition must be filed “witim one year of the date of
the final action of the highest state appelletert to which an appeal is taken or, if no
appeal is taken, within one year of the datewhich the judgment became final”) and (c)
(“This part contemplates tH#ing of only one petition for pst-conviction relief”). Thus,
Petitioner has technically exhausted thisroléiecause there are no state-court remedies
currently available for it.Castille v. Peoples, 489 U.S. 346, 351 (1989) (the requirement
of exhaustion is satisfied if it is clear that petitioner'smakiare now procedurally barred
under state law). HowevePRetitioner’'s failure to comply with Tennessee’s rules of
procedure regarding this alaimeans that Petitioner has foréel the right to federal
habeas review of this issue, unless hebdistees cause for the default and actual prejudice
resulting from it. Coleman v. Thompson, 501 U.S. 722, 750 (1991).

As set forth above, in his reply, Petitionassarts that the ineffective assistance of
his counsel on direct appeal in failing poesent this claim under constitutional terms

excuses any procedural default of this claifhe Sixth Circuit has stad that “[ijn certain
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circumstances counsel’s ineffectiveness inrigijproperly to preserve the claim for review
in state court will establish cause [to overcamecedural default].To constitute cause,
that ineffectiveness must itself amount doviolation of the Sixth Amendment, and
therefore must be both exhausted aot procedurally defaultedBurroughsv. Makowski,
411 F.3d 665, 667-68 (alterati@amd internal citations andguotation marks omitted).
Accordingly, where a petitioner has procallyr defaulted a claim for ineffective
assistance of counsel on whichrbkes to excuse his procedudaifault of a separate claim,
that ineffective assistance of counsel “cammaw be used to shovause and prejudice for
his undisputed procedural defaultd. at 668;see also Williamsv. Lazaroff, 648 F. App’x
548 (6th Cir. 2016) (holding that ineffectivessstance of appellate counsel could not serve
as cause to overcome default of other proadbudefaulted claims given that it too was
not fairly presented to the state coamtd was thus procedurally defaulted).

That is exactly the case here. The statert record establishes that Petitioner did
not present in state court any claim for ineffieezfissistance of counsel related to appellate
counsel’s failure to preserve his excessive-s@aelaim in constitutioal terms, and he is
unable to do so now. Accangly, Petitioner’s claim—for ineffective assistance of
appellate counsel regarding his sentence—edf igocedurally defdted, and it therefore
cannot establish cause and pdige to excuse the procedudefault of his excessive-

sentence claim. As such, Petitioner is not entitberelief under § 254 for this claim.
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V. CONCLUSION

For the reasons set forth above, Petititmpetition for a writ of habeas corpus
[Doc. 1] will be DENIED and this action will b®I1 SMISSED.
V. CERTIFICATE OF APPEALABILITY

The Court must now consider whethier issue a certifigte of appealability
(“COA"), should Petitioner file a notice oppaeal. Under 28 U.S.& 2253(a) and (c), a
petitioner may appeal a final orde a habeas procémg only if he isssued a COA, and
a COA may only be issued wigea Petitioner has made a substantial showing of the denial
of a constitutional right. 28 8.C. § 2253(c)(2). When a dist court denies a habeas
petition on a procedurdlasis without reaching the undgrig claim, a C@ should only
issue if “jurists of reason wud find it debatable whether the petition states a valid claim
of the denial of a constitutional right andathjurists of reason euld find it debatable
whether the district court was coctan its procedural ruling.”Sack v. McDaniel, 529
U.S. 473, 484 (2000). Where the court dssed a claim on the merits, but reasonable
jurists could conclude the issues raised adequate to deserve further review, the
petitioner has made a substantial showinpefdenial of a constitutional righeee Miller-
El v. Cockrell, 537 U.S. 322, 327, 336 (2003 ack, 529 U.S. at 484.

Reasonable jurists would nd¢bate the Court’s findingdh Petitioner procedurally
defaulted his claims that his sentence vadathe Eighth Amendment and his claims for
ineffective assistance of coun&ased on failure to investigate assert actual innocence.

Further, reasonable jurists cduhot conclude that Petitiorie claims that his self-
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representation at trial was unconstitutionakhat his counsel was ineffective with regard
to challenging a mental-healthaduation or the plea offers,eaadequate to deserve further
review. Accordingly, a COAHALL NOT ISSUE.

AN APPROPRIATE ORDER WILL ENTER.

g Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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