Deramus v. McCoig Doc. 10

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

EDMOND B DERAMUS,

)
)
Plaintiff, ) No0.3:16-CV-275-JRG-HGB
)
v. )
)
BUD McCOIG, )
)
Defendant. )

MEMORANDUM AND ORDER

Edmond B Deramus, an inmate confinedhe Morgan County Correctional Complex,
has filed this pro se complaint under 42 U.§8C983 [Doc. 1]. Additionally, the Court is in
receipt of Plaintiff's motion for leave to procegdforma pauperigDoc. 2], motion to appoint
counsel [Doc. 3], and motion for default judgment [Doc. 7].

Based on the analysis beloRlaintiff's motion to proceedh forma pauperiswill be
GRANTED and his motion to appoint counsel andtimo for default judgment will both be
DENIED [Doc. 3 and 7].

l. Filing Fee

Based on the financial data provided by Plaintiff, his application to proceed without
prepayment of fees [Doc. 1] ISRANTED. The Prison Litigation Reform Act of 1995
(“PLRA") requires a prisoner who files a complain a district court and wishes to proceed
without prepayment of fees to supply the QGowith an applicatiorand certified copy of his
inmate trust account for the previous six-monthiqae 28 U.S.C. § 1915(&). Here, Plaintiff

provided a self-drafted application, along witlprint out of recent activity on his trust account
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and a notarized certificate of inmate trustd account showing a total of $1.08 on account to his
credit [Doc. 2 p. 3 and 4].

Because Plaintiff is an inmate, heASSESSEDthe filing fee of three hundred and fifty
dollars ($350).McGore v. Wrigglesworthl14 F.3d 601, 607 {6 Cir. 1997) overruled on other
grounds by Jones v. Bqdk49 U.S. 199 (2007). The custodiarPtdintiff's inmate trust account
at the institution where he nowsides shall submit, as an initial partial payment, whichever is
the greater of: (a) twenty percent (20%) of gwerage monthly deposits to Plaintiff's inmate
trust account; or (b) twenty pemt (20%) of the average monthbalance in his inmate trust
account for the six-month period preceding the filing of the complaint. 28 U.S.C. §
1915(b)(1)(A) and (B). Theredait, the trust accountustodian shall submit twenty percent
(20%) of Plaintiff's preceding monthly incomer(mcome credited to his trust account for the
preceding month), but only when such monihlgome exceeds $10.00, until the full filing fee of
$350 has been paid to the Clerk’s OffiddcGore,114 F.3d at 607.

Payments should be sent to: Clerk,Dg€S 800 Market StreetSuite 130, Knoxville,
Tennessee 37902. To ensure compliance with fee-collection proakure, the Clerk is
DIRECTED to mail a copy of this ordeo the custodiaof inmate accountat the institution
where Plaintiff is now coiied. The Clerk is alsDIRECTED to furnish a copyf this order to
the Court’s financial deputy. This order shallgbaced in Plaintiff's prison file and follow him if
he is transferred to another correctional institution.

Il. Screening Requirement
Under the Prison Litigation Reform Act (“PLRA district courts must screen prisoner

complaints andua spontalismiss those that are frivolous mialicious, fail to state a claim for



relief, or are against a defendant who is immuBee, e.g.Benson v. O'Brian179 F.3d 1014
(6th Cir. 1999).

In screening this complaint, the Court begrsnind that pro se pleadings filed in civil
rights cases must be liberaljonstrued and held to a lessirgient standard than formal
pleadings drafted by lawyerddaines v. Kerner404 U.S. 519, 520 (1972). Still, the pleading
must be sufficient “to ste a claim to relief that is plausible on its facBgll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007), which simply meahat the factuatontent pled by a
plaintiff must permit a court “to draw the reasonablerence that the defendant is liable for the
misconduct alleged,Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (citingvombly 550 U.S. at
556).

The “facial plausibility” standard does noequire “detailed factual allegations, but it
demands more than an unadorned, therdkfet-unlawfully-harmed-me accusationd. at 678
(citations and internal quotation marks omitted). The standard articulaieeimblyandligbal
“governs dismissals for failure to stateckim under [28 U.S.C. 88 1915(e)(2) and 1915A]
because the relevant statutory langutigeks the language in Rule 12(b)(6)Hill v. Lappin,
630 F.3d 468, 470-71 (6th Cir. 2010).

II. Plaintiff's Allegations

On January 15, 2016, Plaintiff was arrested on an outstanding warrant and was taken to
Tennova Hospital of Jefferson City be treated for injuries sustad during his arrest [Doc. 1 p.
2]. Plaintiff claims that he was “going ima out of consciousness” and was “treated for a
broken hand”Id.]. A partial cast was placed on Plifii's wrist and he was given medication
for the pain [d.]. Upon checking Plaintif§ vitals, the doctor ordereddaitiff to be hospitalized

due to severely high blood pressuik][ Plaintiff was placed on an IV and given blood pressure



medication [d.]. Over twenty-four hours passed befétaintiff's blood pressure dropped to a
“safe level” |d. at 2]. Plaintiff was prescribed Neask, a medication to control his blood
pressure, and Oxycodone, for the pain in his broken viaiigt

The following day, Plaintiff was released from the hospital and booked into Jefferson
County Jail [d.]. Plaintiff asserts that Deputy @a&ron contacted Defendant Sheriff Bud
McCoig (“Defendant”) to request permission to fill Plaintiff's prescriptions but Defendant
refused to fill the prescription$d].

On January 17, 2016, Plaintifidd a medical request regard his prescriptions and
described “intense pain” in his broken wrigd.]. To date, Plaintiff has received no response
from his medical requestd.]. Additionally, Plaintiff alerted multiple shift supervisors of his
need for medication but was orgwen Aspirin for his painifl.].

On January 28, 2016, Plaintiff was examined by Nurse Connelly during a routine
entrance physicald. at 4]. During the physical examiran, Nurse Connellydund Plaintiff to
have dangerously high blood pressucg]|

Plaintiff claims that he was denied medicalre in violation of his Eighth Amendment
rights when Defendant refused to fill his prestoips. Over a month after being booked at the
jail, Plaintiff's blood pressurenedication was finally filled1fl.]. To date, his prescription for
pain medication has not been filldd.].

Furthermore, Plaintiff complains of the conditions of his confinement during his
temporary stay in “the drunk tank celld[]. Plaintiff explains that “the drunk tank cell” is a cell
used to temporarily hold inmates prior to bookihdy][ Plaintiff complains that in the drunk
tank his mat was taken away from 6:00 am until 10:00 pm due to jail house paljcyPlaintiff

requested to be placed in the jail's medical tadnich contains bunk beds, but his request was



denied [d.]. Plaintiff alleges that he was forcedr&st on the floor without a mat during the day,
causing him pain and discomfoltl| at 5].
IV.  Analysis

A. Access to Prescription Medication

At this point in the proceedgs, the Court does not find théeglations concerning denied
access to prescription medications to be frivelon malicious and cannot say that they do not
state a claim which would entitle Plaintiff tdief under § 1983. Thus those specific allegations
may advance.

B.  Conditions of Confinement

Complaints about jail conditions fall with the scope of the “Cruel and Unusual
Punishments” provision in the Eighth Amendmeshkich prohibits conditions that involve the
wanton and unnecessary infliction of pain and ltasuthe serious deprivation of basic human
needs.Rhodes v. Chapmana52 U.S. 337, 346-47 (1981).

An Eighth Amendment claim, has an objeetielement, i.e., a sufficiently serious
deprivation, and a subjective element, i.e.,lmahte indifference on the part of a defendant.
Farmer v. Brennan511 U.S. 825, 834 (1970). Assuming tRéintiff's allegation that he was
forced to rest on the floor wibut a mat during the day time howvkile temporarily held in the
drunk tank are true, the Court finds that Pldirtas failed to tie the alleged wrongful housing
condition to any action or inactioof Defendant. Accordinglyhe has failed to satisfy the
subjective prong of an Eighth Amendment claim.

It may be that Plaintiff believes that, as #gheeriff, Defendant is responsible for operating
the jail within constitutional bounds, and, thus, that he has a duty to ensure that the facility is run

in a way that does not infringe upon the rights afiates housed in the jailf Plaintiff's theory



of recovery is based upon this reasoning,fdiks to state actionabl8 1983 claims against
Defendant because the law is well-settled ®at983 liability must be based on more than
respondeat superigor a defendant’s right to control employe@&sylor v. Mich. Dep’t of Corr.

69 F.3d 76, 80-81 (6th Cir. 1995). Whikespondeat superiodoes not provide a valid basis of
liability, Polk Cnty. V. Dodsqd54 U.S. 312, 325 (1981Monell, 436 U.S. at 691Rizzo v.
Goode 423 U.S. 362 (1976), Plaintiff can still kolDefendant liableso long as he can
demonstrate that he implicitly authorized pempved, or knowingly acquiesced in any alleged
wrongdoing of a subordinatd.each v. Shelby Cnty. Sheri®91 F.2d 1244 (6th Cir. 1989). An
“affirmative link” must exist between theulBordinate’s misconduct énthe supervisor’s
authorization or appwal, tacit or otherwise, of the wrongdoin@izzq 423 U.S. at 371. But
supervisors cannot be held lialite a mere failure to actGreene v. Barber310 F.3d 889, 899
(6th Cir. 2002) (“Supervisory liability under 8 1983 does not attach when it is premised on a
mere failure to act; it ‘must be based active unconstitutional behavior.™) (quotirBass v.
Robinson167 F.3d 1041, 1048 (6th Cir. 1999)).

As Plaintiff does not allege that Defendanthorized any unconstitutional conduct, there
is nothing from which to conclude that he condd any alleged wrongfiblehavior. Plaintiff's
assertions, if they are based on a theoryespondeat superiorfail to state a claim against
Defendant.

In the alternative, even if Plaintiff hadserted that Defendant was somehow directly
responsible for the alleged conditions of confieain the conditions alleged are insufficient to
state a claim for “[T]he Constitution deenot mandate comfortable prisons.Rhodes v.
Chapman 452 U.S. 337, 349 (1981). In claimgyaeding conditions of confinement, only

extreme deprivations can be characterizeduasshment prohibited by the Eighth Amendment.



Hudson v. McMillan 503 U.S. 1, 8-9 (1992). An extrerdeprivation is onéso grave that it
violates contemporary standards of decency to expogeneunwillingly to such a risk. In
other words, the prisoner must show that the eiswhich he complains is not one that today’s
society chooses to tolerateHelling v. McKinney509 U.S. 25, 36 (1993) (emphasis in original).

Here, requiring an inmate to sleep on & orathe floor and removing the mat during day
time hours does not violate the Eighth Amendme®¢e Mounce v. Harri206 WL 133571 at
*5 (January 17, 2006). While it might have been uncomfortablk unpleasant in the short
term, it did not constitute either the deniabdbasic human need or “the wanton and unnecessary
infliction of pain” as described iRhodes452 U.S. at 347.

Accordingly, Plaintiff's claims regardg the conditions of his confinement are
DISMISSED for failure to state a claim upavhich relief may be granted.

V. Motion to Appoint Counsel [Doc. 3]

Now before the Court is Plaiffts motion for appointment o€ounsel [Doc. 3]. Therein,
Plaintiff argues that the appomeént of counsel by this Couid necessary due to his limited
access to a law library, limited knowlige of the law, and the comgity of the issues presented
in his caself.].

However, there is no “automatic” constitutional right to counsel in a civil rights suit and
typically counsel is only appointed in an exceptional c&ee Glover v. Johnspia5 F.3d 264,
268 (6 th Cir. 1996) (observing ah courts in the Sixth Circuido not appoint counsel for
indigent and pro se prisonerscivil cases absent truly gaordinary circumstances.).

The Court has carefully consiger Plaintiff's motion, his abilityo represent himself, the
record as a whole, and the issues and compleXithis case, and concludes that there are no

exceptional circumstances to justéppointing counsel at this timeLavado v. Keohaned92



F.2d 601 (6th Cir. 1993). The issuin this case are straightfiard and legalrather than
complex and factualMira v. Marshall 806 F.2d 636 (6th Cir. 1986)Accordingly, the motion
to appoint counsel [Doc. 3] BENIED.

VI. Motion for Default Judgment [Doc. 7]

Also before the Court is Plaintiffisiotion for default judgment [Doc. 7].

Entry of default is appropriate as to gomgrty against whom a judgment for affirmative
relief is sought that has failed plead or otherwise defend as provided by the Federal Rules of
Civil Procedure and where that fact is méol@ppear by affidavit or otherwis&eeFed. R. Civ.

P. 55(a). Rule 12 of the Federal Rules of Gribcedure provides, “[Adefendant must serve an
answer within 20 days after bgirserved with the summons andwgaaint; or if it has timely
waived service under Rule 4(d), within 60 dayterathe request for a waiver was sent.” Fed. R.
Civ. P. 12(a)(1)(A).

Plaintiff's complaint is a pro se complaint sedjj to screening. Thuthe Court finds that
Defendants are not required file an answer or other pleiady in response to Plaintiff's
complaint until after the Court has completed ntandatory screening process to determine
whether Plaintiff states any cognizable claim#t the time Plaintiffs motion was filed,
Plaintiff's claims had not been screened.

At this stage in the proceedings, the Court finds this motion for default judgment to be
premature prior to screening Plaintiff’'s comiptain accordance with the Prisoner Litigation
Reform Act. AccordinglyPlaintiff's motion for defali judgment [Doc. 7] iDENIED.

VIl.  Conclusion



Based on the foregoing, Plaintiff's motion for leave to prodaddrma pauperigDoc.

2] is GRANTED and his motion to appoint counseld® 3] and motion for default judgment
[Doc. 7] are botDENIED.

The Court further finds that Plaintiff failed &tlege adequate facts to support a claim that
his conditions of confinement during his teonary stay in the drunk tank amounted to a
violation of his constittional rights. Therefore, Plaintiff’ claims regarding his conditions of
confinement ar®ISMISSED under 28 U.S.C. § 1915(e)(2)(B)(ii).

However, at this point in the proceedingse Court does not find the allegations of
Defendant’s refusal to fill Plaintiff's medical gscriptions to be frivolous or malicious and
cannot say that they do notat a claim which would entitlBlaintiff to relief under § 1983.
Thus, those specific allegations may advance. Accordingly, the CI&IRIECTED to send
Plaintiff a service packet (a blank summom&l &JSM 285 form) for Defendant. Plaintiff is
ORDERED to complete the service packet and retuta the Clerk’s Office within twenty (20)
days of the date of this Order. At that tirntteg summons will be signed and sealed by the Clerk
and forwarded to the U.S. Marshal for serviced.Re. Civ. P. 4. Plaintiff is forewarned that
failure to return the completed service packéthin the time required could jeopardize his
prosecution of this action.

DefendantSHALL answer or otherwise respond tee tbomplaint withintwenty (20)
days from the date of service.

Finally, Plaintiff SHALL promptly notify the Court oiny address change and he is
ADVISED that his failure to do so, within fourteét4) days of any such change, will result in
the dismissal of this lawsuit for failure togsecute under Rule 41(b) of the Federal Rules of

Civil Procedure.



SO ORDERED.

s/J. RONNIE GREER

UNITED STATES DISTRICT JUDGE
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