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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
HOSKINS OIL COMPANY, LLC,
Haintiff,

V. No0.3:16-CV-417-JRG-DCP

)
)
)
)
)
)

EQUILON ENTERPRISES, LLC d/b/a )
SHELL OIL PRODUCTS USgt al., )

)

)

)

Defendants.

MEMORANDUM AND ORDER

This case is before the undersigned purst@m@8 U.S.C. § 636, the Rules of this Court,
and Standing Order 13-02.

Now before the Court is a Motion to Witladv [Doc. 157], filed by Plaintiff’'s counsel
(“Movants”). By way of background, the Cowddressed the Motion at a hearing on December
20, 2018. Attorneys Broderick Young and Paul Welan appeared on behalf of Plaintiff.
Attorneys David Harris and Dean Howell appeaoadbehalf of Defendants. Jeff Hoskins and
Carla Hoskins, the co-owners of Plaintiff, werscapresent at the hearingt the conclusion of
the hearing, Attorney Young agresa continue as counsel oaord for a limited period in an
attempt to explore a resolution of this case. The Court agreed that allowing the parties time to
negotiate was the best courskeaction, and the undersigned heétee Motion to Withdraw in
abeyance. The Court ordered [Doc. 188] the parties to file a joint status report on or before January
3, 2019, as to whether they resolved this cadendnether a ruling on thdotion to Withdraw was

necessary.
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On January 3, 2019, the parties filed a Joiatust Report [Doc. 195}yvhich states that
they have not settled this case and that Rifalmis not retained new counsel. Accordingly, a
ruling on the Motion to Withdrawdoc. 157] is necessary, and for the reasons more fully explained
below, the CourDENIES the Motion.

l. POSITIONSOF THE PARTIES

The Motion states that good cause exists fovahts’ withdrawal andhat it is unclear
whether the withdrawal will adversely affect ttreal of this case, which is currently set for
February 12, 2019. Further, the Motion stateg Movants’ withdrawal can be accomplished
without material adverse effect on Plaintiff’'s@rests. The Motion provides Plaintiff’'s mailing
address, telephone number, and email addresshelfuMovants certify that they provided a copy
of the Motion to Plaintiff ateast fourteen (14) days prito the date of filing.

Defendants filed a Response [Doc. 161] in ofgpmsto the Motion. First, Defendants
assert that Movants failed tdentify good cause reqed by the rules to giify withdrawing as
counsel. In addition, Defendants argue that W meunsel were allowed, this could impact the
trial date. Defendants also argue that the Csliould dismiss this case if Movants withdraw,
given its history and Plaintiff'sontinual delays and problems maining and securing counsel.
1. ANALYSIS

The Court has considered the Motion, along with the representations at the December 20
hearing. Accordingly, for the reasons explaibetbw, the Court finds the Motion to Withdraw
[Doc. 157] not well taken, and it IDENIED.

At the hearing, Movants explained that thegre not being paid for their services.
Movants stated that the issue arose in the suranéthat the situation was continuing. Movants

submitted that they continued as counsel for Bfafior quite some time, despite its inability to



pay for all of the legal services, and that they should nopémlized for their continued
involvement. Movants acknowledgétht if they were permittetb withdraw, the parties would
not be able to proceed to trial in February 20Mbvants stated that Plaintiff's inability to pay
constitutes extraordinary circumstances givendkgense of a seven-day trial with the use of
experts. Movants contended tllay could not bear that expense. Carla Hoskins stated that she
and her husband are tryingdorange a payment plan.

The Court will first discuss the governing lawthwviespect to withdrawing from a case and
then turn to the present facts.

1 Law Governing Attorney Withdrawals

The Motion cites Rule 1.16 of the Tennesse&®Rof Professional Conduct. This Court
has expressly adopted the TennedRekes of Professional ConducgEeeE.D. Tenn. L.R. 83.6
(“The Rules of Professional Conduct adoptsdthe Supreme Court of Tennessee are hereby
adopted as rules of professional conduct insoftinesrelate to mattersithin the jurisdiction of
this Court.”). At the hearing, Movants citedespgically to Rule 1.16(j{5), which provides as
follows:

b) Except as stated in paragraph (c), a lawyer may withdraw from
representing a client if:

(5) the client fails substantially to fulfill an obligation to the
lawyer regarding the lawys services and has been
given reasonable warning that the lawyer will withdraw
unless the obligation is fulfilled.
Further, the Court observes that Rule 1.1&3tes, “A lawyer must comply with
applicable law requiring notice tar permission of a tribunal vein terminating a representation.

When ordered to do so by a tribunal, a lawsteall continue represttion notwithstanding good

cause for terminating the representatioménn. Rules Prof’l Conduct r. 1.16(c).



In analyzing similar rules of professionainduct, the Sixth Circuit has noted, “And while
these rules stop short of guaeegihg a right to withdraw, thegonfirm that withdrawal is
presumptively appropriate where théertequirements are satisfiedBrandon v. Blech560 F.3d
526, 538 (6th Cir. 2009). The Sixth Circuit has atbentified situations when a district court
should prohibit counsel from withdrawindd. Specifically, the Sixth @¢uit has explained that
“attorneys may forfeit [their] right to withdraw whéimey engage in strategically-timed or coercive
behavior, like waiting until a client is ‘over a barrel’ before demanding paym#ht."Likewise,

a district court may forbid withdrawal if it @uld work severe prejucke on the client or third
parties.” Id.

The Court's Local Rules also govern whattorneys may with@w from cases.
Specifically, pursuant to Local Rule 83.4(g), in arttewithdraw from a case, an attorney must
do the following:

(1) File a motion with the Court requesting permission to
withdraw as counsel of record;

(2) Include in the motion # current mailing address and
telephone number of the client;

(3) Unless the motion is signed by both the attorney and the
client or a consent to the Wwidrawal signed byhe client is
attached to the motion, providecopy of the motion to the
client at least 14 days prior to the date the motion is filed;

(4) If a hearing date on the mati is set, certify in writing to
the Court that the client was sedvat least 7 days before the
hearing with notice (i) of the tiy time, and place of hearing
and (ii) that the client asréght to appear and be heard on
the motion; and

(5) Certify to the Court thathe above requirements have
been met.



With respect to corporationspcal Rule 83.4(g) provides, “H client is a corporation or
other artificial person or legal 8ty created by statute that gn@anly appear in court through
counsel, the Courgbsent extraordinary circumstanceall not allow the attorney to withdraw
until the client has obtained substitgteunsel.” (Emphasis added).

Given the above guidance, the Court will nowntto the issues in the present matter.

2. Motion to Withdraw

In the instant matteMovants request to withdraw as counsel of record for Plaintiff due to
Plaintiff's inability to pay. The Court finds that MovantsMotion meets the procedural
requirements in Local Rule 83.4(g)—that is, fililg Motion that includes the proper information
and providing a copy of the Motion to Plaintiff pritur filing. Further, there is no dispute that
Plaintiff has failed substantially to fulfill an bipation regarding Movants’ services, and Movants
have provided Plaintiff with reasonable warnthgt Movants will withdraw unless the obligation
is fulfilled. Tenn. Rules Prof’l Conductr. 1.16(b)(3)hus, Movants’ withdrawal is presumptively
appropriate.

As explained above, however, the SixthraQit has identified several occasions where
withdrawal is prohibited. Brandon 560 F.3d at 538. For examplan attorney should be
prohibited from withdrawing if hefge forfeited such right by engiag in strategically-timed or
coercive behavior. Here, Plaiffis financial issues arose ithe summer of 2018, and Movants
did not file their Motion untiDecember 7, 2018. Although Movauligl not file their Motion until
much later after the issues arobtgvants explained at the hearititat they tried to work with
Plaintiff on a payment plan, but suefiorts were not successfulri@solving the issues. Thus, the

Court does not find that Movants engaged ategically-timed or coercive behavior.



The Sixth Circuit has also explained thatite should prohibit withdrawal if it will result
in severe prejudice on the client or third partiBsandon 560 F.3d at 538. In the present matter,
the Court finds Plaintiff would be severely prapet should its counsel be permitted to withdraw
for two reasons: (1) the timg of the Motion, and (2) Plaintiff'status as a corporation. First,
Movants’ Motion was filed on December 7, 2018, appmately two months before the trial date
and approximately one month before final pretrial conference dat€ompare King v. Curtin
610 F. App’x 534, 538 (6th Cir. 2015) (“This court has quoted with approval a decision permitting
withdrawal when the case is clearly in the ndigal stage, as it has not yet proceeded beyond
discovery.”) (internal quotations and citatioosnitted). When Movants filed their Motion on
December 7, 2018, a majority ofetldeadlines had already expirencluding the deadline to
complete discovery. As evidenced by the deadlinéhe Scheduling Order, at the time the Motion
was filed, the parties were in final trial preparation stages{Doc. 114] (explaimg that exhibits
and witness lists were due by December 11, 2018, digpasfor proof musbe taken on or before
December 11, 2018, motions in limine musfikes by December 22, 2018, and so forth).

Given the trial date and expir@detrial deadlines, this is iainly not the time to attempt
to secure new counsel. FurtheGeeng new counsel this late inethitigation is highly unlikely.
Thus, the Court finds that the case is in its @itstages, rendering Movahtvithdrawal severely
prejudicial to Plaintiff. See alsd.D. Tenn. L.R. 83.4(g) (“This Court may refuse to allow an
attorney to withdraw if doig such will delay the trial dor other good reason.”).

In addition, the Court finds Movants’ withdrawal severely prejudicial to Plaintiff because
Plaintiff is a corporation and cannatoceed pro se. It is well ebtshed within this Circuit that
corporations cannot appearfederal court excepttbugh a licensed attornefee Doherty v. Am.

Motors Corp, 728 F.2d 334, 340 (6th Cir. 1984) (“The ruletlmf circuit isthat a corporation



cannot appear in federal courtcept through an attorney.”). Withtrial date, now approximately
a month away, allowing Movants to withdraw would rsiply forfeit Plaintiff's case because
Plaintiff cannot proceed pro séurther, Defendants have fileccaunterclaim against Plaintiff.

If Movants withdraw, Defendants glal seek a default judgment witkspect to their counterclaim.
SeeShapiro, Bernstein & Co. \Cont'l| Record Co0.386 F.2d 426, 427 (2d Cir. 1967) (finding
default judgment appropriate because the defieindorporation failed to defend under Rule 55
when it disregarded the court’s order to refihstitute counsel, which explained defendant could
not proceed without an attorneygeterson v. SundermamiNo. 10-114-DLB-JGW, 2010 WL
11520493, at *1 (E.D. Ky. Oct. 6, 2010) (“When a argiion is unrepresented by counsel, an
opposing party may seek the entrydefault under Rule 55(a), uttately followed by the entry of
default judgment under Rule 55(bB3CIU-Employer Ret. Fund v. Amerigraph, LLI§o. 2:06-
CV-1072, 2008 WL 762082, at *1 (S.hio Mar. 20, 2008) (graing plaintiff's motion for
default judgment against a corporate defenddat defendant’s counsefithdrew and defendant
failed to obtain substitute counsel).

The Court notes that it is nbolding that attoreys can never withdraw from representing
corporations. The Court’s LocRlules permit such withdrawalstef a showing of extraordinary
circumstances. E.D. Tenn. L.R. 83.4(g) (explairthngt the Court shall natllow the attorney to
withdraw from representing a coramion absent extraordinary ainmstances). Instead, the Court
finds Plaintiff's status as a corporation, coupldgth the timing of the Motion, renders Movants’
request to allow withdrawal in this case too prejudicial to Plaintlee KCI USA, Inc. v.

Healthcare Essentials, IndNo. 1:14CV549, 2018 WL 1419447,*@ (N.D. Ohio Mar. 21, 2018)

! As mentioned above, the Court set a imgpon the Motion for December 20, 2018. At
Plaintiff's counsel’s request, the Court held thetidioin abeyance so that the parties could engage
in settlement negotiations.



(denying counsel’s motion to withdraw becaugdendants were corporate entities that cannot
proceed pro se and because the case had bedimgéor a substantial length of time and was at
a critical stage).

In rendering this decision, policy concerngd@aot escaped the undersigned, and the Court
is not unsympathetic to Movants’ situatiomhe Sixth Circuit has observed that “compelling
attorneys to continue representing clients wdfase to pay imposes a severe burddérandon
560 F.3d at 538. Specifically,g@fCourt noted as follows:

It simply expects too much of counsel to expend the additional
energy necessary to gotteal, and to fronthe necessary expenses,
without any real assurances tha will be paid for any of it,
especially where he already is owed a substantial sum and the client
has violated the written fee agreement.
Id. (quotingRivera-Domenech v. Calvesbvert Law Offices BSZF.3d 246, 248 (1st Cir. 2005)).

Here, however, the prejudice to Plaintifferdified above, simphputweighs Movants’
burden. The Court notes that neither the Motimor, Movants’ represertians at the hearing
provided the Court with sufficierdetail as to how proceeding in this case will actually impact
Movants, financially or otherwes Accordingly, for the reasorstated above, the Court finds
Movants’ request not well taken.

I[II.  CONCLUSION
Accordingly, for the reason séorth above, the Court herelENIES the Motion to

Withdraw [Doc. 157].

IT ISSO ORDERED.

ENTER:
-\/Q‘.,/ /Ao . vales -
Debra C. Poplin

UnitedStatesMlagistrateJudge



