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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

HOSKINS OIL COMPANY, LLC,
Haintiff,

V. No0.3:16-CV-417-JRG-DCP

)
)

)

)

;
EQUILON ENTERPRISES, LLC d/b/a )
SHELL OIL PRODUCTS USgt al.,

)
)
Defendants. )
)

MEMORANDUM AND ORDER

This case is before the undersigned purst@m@8 U.S.C. § 636, the Rules of this Court,
and Standing Order 13-02.

The parties appeared befdhe Court on January 17, 20X8r a motion hearing on the
parties’ Motions in Limine [Docsl63, 164, 165, 166, 167, 169,0, 171, 172,173, 176, 177, 178,
179, 181, 183, 184, 185, 186, and 190]. In addition, Plaintiff filed objections [Doc. 189] to
Defendants’ Exhibit List. Attorneys BroderickoMng and Paul Wehmeier appeared on behalf of
Plaintiff. Attorneys David Harris, Tali Katz, aifizkan Howell appeared on behalf of Defendants.

As an initial matter, the paets agreed during the hearin@tlihe following Motions were
moot: [Docs. 167, 172, 173, 177, 179, and 18Aftcordingly, the Court herebENIES AS
MOOT these Motions in LimineQocs. 167, 172, 173, 177, 179, and 184

The Court will now turn to theemaining Motions in Limine and address them in the order

in which they were filed.

1 The Court notes that both parties agreedittiag other party opemnkthe door at trial for
evidence that is subject to a Motion in Limineg thither party would be allowed to ask questions
relating to the evidence thiatsubject to each Motion.

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnedce/3:2016cv00417/78822/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/3:2016cv00417/78822/246/
https://dockets.justia.com/

l. ANALYSIS
The Court has considered the parties’ filinglgng with the oral arguments presented at
the January 17 hearing. Accordipgihe Court finds as follows:

A. Plaintiffs Objection and Motion in Limine to Defendants’ Deposition
Designations of Wes Carruthers [Doc. 163

Plaintiff objects to Defendants’ attempt tbew the deposition telshony of Wes Carruthers
(“Carruthers”). Plaintiff argues that Carrutheredmot qualify as a wigss who may testify by
deposition designation under FederaleRwf Civil Procedur82(a)(3) or (4). Plaintiff states that
Carruthers is not a party to this lawsuit and hasbeen established asavailable. Further,
Plaintiff argues that it was notgrided with the actual depositi@xcerpts that Defendants seek
to offer into evidence.

Defendants assert that Plafihntook the deposition of Carruthers as the Rule 30(b)(6)
representative for Downey Oil @gpany, Inc. (“Downey Oil”). Deendants cite Rule 32(a)(3) in
support of their position that they may rely on his deposition tesgm Further, they assert that
they will not submit Carruthers’s deposition teginy, unless the Court denies their Motion in
Limine Number 5 and RIntiff introduces evidence that mdants improperly contacted other
wholesalers. Finally, Defendantgae that it is not their responsity to provide Plaintiff with a
copy of deposition transcripts.

Rule 32(a)(3) provides that “[a]n adverse party may use for any purpose the deposition of
a party or anyone who, when deposed, was thg/’'paofficer, director, managing agent, or
designee under Rule 30(b)(6) or 31(a)(4).” In thesspnt matter, Carruthers testified on behalf of
Downey Oil when it was a defendant in this matt&he Court finds thaCarruthers is not an
adverse witness to Defendants, and therefasgng his deposition testimony pursuant to Rule

32(a)(3) is impermissible. At ¢hhearing, Defendants argueattiCarruthers @uld be adverse



because Defendants could have blamed eabbr dbr the alleged violations. Defendants
acknowledged, however, that Downey Oil did not tdke position. Defendants also stated that
Carruthers has a health condition that may prelentttendance at trial. Without more, this
conclusionary statement does not establish tmatis unavailableunder Rule 32(a)(4).
Accordingly, Plaintiff's Objection and Motion ihimine to Defendant’®eposition Designations

of Wes Carrutherdjoc. 163 is GRANTED.

B. Defendants’ Motion in Limine Number 1 [Doc. 164]

Defendants seek to exclude argument or testymelating to Plainti’'s unearned incentive
money. Defendants state thatPifaintiff met its monthly mimmum, Defendants agreed to pay
Plaintiff incentive money. Defendants argue tRdaintiff failed to meet the monthly fuel
minimum, and therefore, Defendants withheld thcentive money. Defiglants argue that any
testimony or argument relating to unearned incentive money is irrelevant. Plaintiff asserts that
Defendants’ obligation to pay Plaintiff incentiv@ney was predicated on meeting the minimum
gallon requirements under the Wholesale M#rng Agreements (“WMASs”) and Border
Agreement. Plaintiff argues that to theteex the WMAs and Border Agreement were
unreasonable and not in good faitlith respect to th termination, the same provisions also
resulted in Defendants’ failure to pay Plaintiftentive money. Plaintiff argues that this failure
results in damages.

At the hearing, Defendants argued that umedincentives are performance damages and
that the Petroleum Marketing Practices Act (“PMPA&"hot a vehicle for such damages. Further,
Defendants argued that Plaintiffveg disclosed unearnéacentives as part of its damages during

discovery in this case. Specifically, Defendagxplained that Riintiffs did not identify such



damages in its initial disclosures or in resgpwrto the interrogatories, and Plaintiff did not
supplement its discovery responses to includgatmed incentives as part of its damages.

Plaintiff objected to Defendantsirgument that itid not disclose such damages, stating
that Defendants’ argument is outside the basiseoMbtion. Further, Plaintiff responded that it
included such damages in its trial plan and thatamount was identifietliring the deposition of
Manuel Payan, Defendants’ employesjch occurred in the summer.

The Court has considered Defendants’ orgliarent that damagesrfonearned incentives
were not previously disclosed because it was made in reply to Plaintiff's written response to the
Motion. Further, both parties hadifficient time to argue their pitions at the motion hearing.
The Court finds that testimony or argument relgtto unearned incentives is not relevant to
whether Defendants violated the PMPA by termintathe parties’ agreements because Plaintiff
allegedly did not meet the annuainimum gallon requirement. Further, the Court finds that
Plaintiff cannot now claim unearned incentivas part of its damages because it never
supplemented its initial disclosuresresponses to interrogatortesdentify such damages to put
Defendants on notice that unearned incestivere part of its damages clai®ee Fed. R. Civ. P.
37(c). Plaintiff acknowledged thatiearned the amount of theesrned incentives in the summer,
but Plaintiff did not supplement discovery and omgluded such damagesiis trial plan. The
Court finds it unfair to allow Plaintiff to clainsuch damages this late in the litigation.
Accordingly, the Court finds Defendts’ Motion in Limine Number 10)oc. 164 well taken, and
itis GRANTED.

C. Defendants’ Motion in Limine Number 2 [Doc. 165]

Defendants seek to excludegament or testimony with respettt requiring Plaintiff to

repay $70,000 in recapture money as a resuketiing one of its retail locations in 2013.



Defendants argue that such testim is irrelevant and will likelonfuse the issues and mislead
the jury. Plaintiff intends to argue that thecaimstances surrounding tiemand for the recapture
money and the payment for the recapture, whiak made in September 2013 and a prerequisite
to obtaining the SOPUS WMA and Border Agrest) is evidence that the minimum gallon
provision was unreasonable and mogood faith. Plaintiff arguethat Defendants began setting
obstacles to inhibit Plaintiff in receiving the BOS WMA and Border Agreement and that one of
those obstacles was the immediatpayment of capture monevhich Defendants claimed that
Plaintiff owed.

At the hearing, Plaintiff argued that it didtrdispute that the repture money was due.
Plaintiff insisted, however, thahe demand for the recaptumoney was another obstacle in
obtaining the agreements at issue. Defendants argued that the recapture money is irrelevant to the
6.75 million annual minimum gallon requiremephtained in the parties’ agreements.

The Court declines to exclude evidenceaogument relating to the requirement that
Plaintiff pay $70,000 in recapture money. Defenddr@ve acknowledged that Plaintiff had to
pay $70,000 in recapture money that it owed Deé&at Motiva Enterprises, LLC, as a condition
to the parties entering into the agreemersse [Doc. 219 at 7]. Thus, the Court finds such
evidence necessary background information. FyrBMaintiff has argued that Defendants created
obstacles in order to delay thesextion of the parties’ agreement in order to limit the contributions
from Red Hed Oil Company (“Red Hed”). Whetlfed Hed’s contributions should have counted
towards Plaintiff’'s minimum gallon requirement is a central issue in this case. Accordingly,

Defendants’ Motion in Limine Number ®Dpc. 163 is DENIED.



D. Defendants’ Motion in Limine Number 3 [Doc. 166]

Defendants request that the Court exclaay argument or testimony that Plaintiff
transferred locations to Lykins Oil in 2010 besadPlaintiff believed tht it would get a SOPUS
WMA and the Border Agreement. Defendants agkattsuch testimony or argument is irrelevant,
unreliable, and likely to confusesdlissues and mislead the jurylaintiff asserts that prohibiting
such argument or testimony wouleinove necessary context angblanation as to why Plaintiff
felt it was entitled to th SOPUS WMA and Border Agreement. alddition, Plaintiffstates that it
was Defendants’ failure to meaningfully follalwrough on the original 2009 promise that led to
Paul Stanifer’'s directive t@llow the sub-jobber requiremento count towards Plaintiff's
minimum gallon requirements.

At this time, the Court will nbexclude any argumeant testimony that Plaintiff transferred
locations to Lykins Qil in 2010 as such information is necessary background information to show
what led the parties to agree to the WMAs aredBlorder Agreement, espially in light of the
ambiguities of such documents as explainedhieyDistrict Judge in the Memorandum Opinion
and Order [Doc. 227]. Further, Plaintiff alleges thath actions led to the directive to allow the
sub-jobber requirements to count toward miefis minimum gallon requirements—a primary
issue in this case. The Cofirids that such evidence isaessary background information, and
Defendants’ Motion in Limine Number Dpc. 16§ is DENIED. If such arguments or evidence
stray from necessary background infatian, Defendants may object at trial.

E. Defendants’ Motion in Limine Number 6 [Doc. 169]

Defendants request that the Court exclude agwyraent or testimony that they put Plaintiff
on allocation. Defendants assert that sucheswdd is factually incorrect, irrelevant, and will

confuse or mislead the jury. Plaintiff respondatti will only discuss tis issue to the extent



Defendants attempt to rely on supply disruptiorfsiekrrationing as an explanation for their failure
to provide Plaintiff with the fuel that required and was entitled to in good faith.

At the hearing, Plaintiff also gued that evidence with respéathe allocation of fuel also
shows Defendants’ motive in treagi Plaintiff differenty. Plaintiff statedthat if Defendants
cannot show that credit prevented Plaintiff from receiving fuel or that there was a supply
disruption, then there is an inference that Defatglplaced Plaintiff onllbcation in order to hurt
Plaintiff. Plaintiff argued that suaktvidence is, therefore, relevant.

As stated at the hearing, the crucial issue in this case ibeviiaintiff failed to meet its
minimum gallon requirement because Defendardsndt count the contribution from Red Hed.
Plaintiff asserts that the partieg#ended to count Red Hed'’s contribution, and Defendants insist
otherwise. The Court finds that given the issuthis case, evidence relating to allocation is not
relevant to whether Red Hed'srtdbution should have been cded towards Plaintiff's annual
minimum gallon requirementsAccordingly, the CourGRANTS Defendants’ Motion in Limine
Number 6 Poc. 169.

F. Defendants’ Motion in Limine Number 7 [Doc. 170]

Defendants request that the Court preclude argument or testimony regarding their
temporary retention of Plainti’ credit card funds. Defendantsses that such evidence is
irrelevant, likely to confuse or mislead the jury, and its probative vakubstantially outweighed
by the danger of unfair prejudice to Defendantsurther, Defendantassert that Plaintiff
abandoned this theory by notdadssing it in response to f@edants’ motion for summary
judgment. Plaintiff states thathas made a claim for exemplatgmages and that it must show
that Defendants willfully disregarded the requirersentthe PMPA or the rights of the franchisee

under the PMPA. Plaintiff submits that Defendamictions of holding &dit card funds for an



extended period of time afterehtermination date shows that Defendants’ business actions
regarding Plaintiff were willful.

The Court agrees with Defendants that any argument or evidence relating to the temporary
retention of Plaintiff's credit caréunds is irrelevant. Defendant®tention of Rdintiff's credit
card funds occurred after Defendants terminatieeir agreements with Plaintiff. Thus,
Defendants’ retention of PIdiff's credit card funds is irdlevant to whether Defendants’
termination was permitted by the PMPA or whetbefendants’ alleged violation was willfukee
Edenv. Amoco Oil Co., Inc., 741 F. Supp. 1192, 1195 (D. Md. 1990) (defining “willful disregard”
as the franchisor knowing “itoaduct was prohibited by the PMPAibthe franchisor acted with
plain indifference to its prohitions” and does not “encoraps a requirement of showing
maliciousness in motived. Accordingly, the CourGRANTS Defendants’ Motion in Limine
Number 7 Poc. 170Q.

G. Defendants’ Motion in Limine Number 8 [Doc. 171]

Defendants request that the Court excluddesnce or argument relating to Defendants’
preference for larger wholesadeor that Defendants sought éiminate smaller wholesalers.
Defendants state that the Court has already deterrhiaesuch evidence is irrelevant. In addition,
Defendants assert that such evidence would cowiusgslead the jury. RIntiff responds that it
previously cited the Court to authority wherssmmary judgment was died because the court
determined that questions of nrééfact existed as to whethdefendant’s decision to use larger
stations could cause defendant to set the mimmeguirement at a larger number than plaintiff

could sell. In the alternative, Plaintiff states tiidhe Court finds that s evidence is not part

2 The Court observes that pursuant to BMPA, “The question of whether to award
exemplary damages and the amount of any suendashall be determined by the court and not
by a jury.” 15 U.S.C. § 2805.



of the claims, the evidence supports the axation for why Defendants would include an
unreasonable and bad-faith matepedvision in the WMAs and thBorder Agreement. Plaintiff
points to several comments made by Deferglaemployees, arguinghat such comments
highlight the animus toward Plaintiff as a small oil business.

The Court acknowledges that in the summaiggjment filings, Plaintiff argued that the
6.75 million annual minimum gallon requirement sat in the WMAs was unreasonable. The
District Judge found “that the annual minimwallon requirements in the Motiva and SOPUS
WMASs were reasonable and of madé significance to the franchégelations.” [Doc. 227 at 12].
Thus, Plaintiff's evidence that Bendants preferred larger wholesales irrelevant given that the
District Judge has determined that the 6milion annual minimum gallon requirement was
reasonable.

In the alternative, Plaintiff argues that even if an ulterior motive is not a violation of PMPA,
such evidence shows that Defendants prefdagkr wholesalers andlad a negative opinion
based on Plaintiff's size and serves as an explanation as to why Defendants included an
unreasonable and bad-faith provision. In thisecdbe primary issue is whether the parties
intended to count Red Hed'’s cobuition towards Plaintiff's requiremé Plaintiff insists that the
parties intended to count Red Hed’s contributiand Defendants argue otherwise. The Court
finds Defendants’ alleged preference for larg#mwlesalers irrelevantHere, the parties must
establish what they did, or did not, agreeatod whether Defendants properly applied the
agreement as the parties intended. The underyitgre, or any evidencas to why Defendants
failed to apply the agreement in the manner th#igzgintended, is not helpful to the jury in
determining whether Defendants misapplied the partigreement. Further, the Court finds that

the probative value, ifrgy, of such evidence is outweighedthg danger of uir prejudice and



confusion of the issues in this case. Plaintidfuss that it must estaltlishat Defendants’ actions
were willful in order to obtairxemplary damages. As explad above, however, establishing a
willful violation does not mean Plaintiff must show that Defendants acted with a bad ni&géve.
Eden, Co., 741 F. Supp. at 1195 (“As used in the [PMP. . . willfulness does not encompass a
requirement of showing maliciousness in motive Accordingly, Defendants’ Motion in Limine
Number 8 Poc. 171 is GRANTED.

H. Defendants’ Motion in Limine Number 12 [Doc. 176]

Defendants request that the Cqandhibit Plaintiff from introdicing or testifying as to any
document or email of which Plaintiff was not theleur, sender, or recipient. During the hearing,
the Court proposed that the parties meet and ctmfearrow such objections. Further, the Court
observed that Defendants speculated as to howt#iantends to use the documents that were
objected to and that many objections are more apptegdaaaise at trial. The parties agreed to
the Court’'s proposal to attempt to resolvengnaf the objections. Accordingly, Defendants’
Motion in Limine Number 12[poc. 176 is DENIED WITHOUT PREJUDICE . Any remaining
objections that the parties cannot resatvay be made during the trial.

l. Defendants’ Motion in Limine Number 15 [Doc. 178]

Defendants request that ti@ourt exclude Exhibits 2 @nl13, which are Defendants’
internal emails from 2009 that dissutail locations that Plaintiffventually transrred to Lykins
Oil. Accordingly, for the same reasons theu@ denied Defendant®otion in Limine [Doc.
166], the CourDENIES Defendants’ Motion irLimine Number 15Doc. 17§.

J. Defendants’ Motion in Limine Number 17 [Doc. 181]

Defendants request exclusionRi&intiff's Exhibit 55, which isan internal SOPUS/Motiva

email discussing a proposed intiees agreement between Coffman Oil and Woodson’s Shell, a

10



retail outlet that was transfeddrom Plaintiff to Coffman Oiln April 2015. Ddendants rely on
their argument that was raised in their Motiohimine [Doc. 164]. In addition, Defendants assert
that even if Plaintiff's unearnddcentives were deemed relevgthte email relates to a proposed
incentive agreement between Coffman Oil adodson’s Shell station, and therefore, not
relevant to Plaintif's PMPA clan. Plaintiff states that themail references the fact that
Defendants did not pay Plaintiff incentives besm Plaintiff was allegedly behind on its annual
fuel requirements. Plaintifftates that unearned incentiage part of its damages.

Accordingly, for the same reasons the Cgmainted Defendants’ Motion in Limine [Doc.
164], the CourGRANTS Defendants’ Motion irLimine Number 17 Doc. 18]. Further, the
Court agrees with Defendants that while theadsnreference Plaintiff, the primary matter
discussed in the emails relate an agreement withnother company, which is not relevant to
Plaintiff's claim.

K. Defendants’ Motion in Limine Number 18 [Doc. 183]

Defendants request that the Court excludhilsit 67, which is a letter from Alexander
Fassas, the president of Red Hed, to Jeff Hoskied$endants assert that the letter is irrelevant, it
constitutes inadmissible hearsay, itiiweliable, and it is likely toonfuse the issues and mislead
the jury. Further, Defendants argihat the Court should prohilitassas from testifying as to any
statements by others contained in the lettat thdependently constitute inadmissible hearsay.
Plaintiff responds that it intends call Fassas as a witness duritsgcase in chief and that Fassas
may be prohibited from referring statements by Jeff Hoskins, but he should not be prohibited
from testifying about Red Hed'’s relationship withaitiff. Plaintiff argues that in the letter,

Fassas also includes a business record tigarmane to the issues in this case.
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As the Court noted at the haagi it is unclear at this time hoRlaintiff intends to use the
letter. Accordingly, DefendantsMotion in Limine number 18 Qoc. 183 is DENIED
WITHOUT PREJUDICE . Defendants may object to the wudehis letter during trial.

L. Defendants’ Motion in Limine Number 20 [Doc. 185]

Defendants request that the Court exclidi@intiff’'s Exhibits 107 and 108, which are
emails that relate to Plaintiff's failure to tuoif the credit card machines at its former sites.
Defendants state that that such evidence is waele will confuse and mislead the jury, and the
probative value is outweighed ltlye danger of unfair prejudicdn addition, Defendants claim
that Plaintiff abandoned this theory when Riidi did not respond to Defendants’ argument in
their motion for summary judgmé Accordingly, for the reasons that the Court granted
Defendants’ Motion in LimingDoc. 170], the Court herebB@RANTS Defendants’ Motion in
Limine Number 30Doc. 183§.

M. Defendants’ Motion in Limine Number 21 [Doc. 186]

Defendants request that the Court prohibiimlff from reading into evidence the
deposition designations of Stephen Bradleyf Gerl, Manny Payan, Paul Stanifer, Barbara
Stoyko, and Kevin Wood. Defendangtate that although these widuals were designated as
Rule 30(b)(6) witnesses, they will testify live at trial. Defendants argue that their deposition
testimony will be cumulative. Rintiff responds that it is not dain that theabove identified
individuals will testify at trial,especially because at least one witness, Stephen Bradley, is not
included in Defendants’ final witness list. Furthelaintiff argues that en if each wness listed
does appear live at trial, it is premature at tiéggye to make a determination as to what portions

of Plaintiff’'s deposition degnation will be cumulative.
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Accordingly, the Court agrees with Plaintifi that it is not clear whether using the
depositions will be cumulative, and therefobefendants’ Motion irLimine Number 21 [Doc.
186 is DENIED WITHOUT PREJUDICE . Defendants may renewdin objection at trial.

N. Plaintiff's Objection to Defendants’ Proposed Exhibits [Doc. 189]

During the hearing, the Court mat that it appeared many BRintiff’'s Objections would
be resolved once the Court rulestba parties’ Motions in Limine. The parties agreed that after
receiving a ruling from the Couthey would meet and confer to determine whether there are any
remaining objections. If there aey remaining objections, Plainti8HALL file a motion,
indicating the specific objections b&pril 12, 2019. Accordingly, Plainff's Objection to
Defendants’ Proposed Exhibit®¢c. 189 is DENIED WITHOUT PREJUDICE .

O. Plaintiffs Motion in Li mine and Objections to Defendants’ Deposition
Designations [Doc. 190]

Plaintiff objects to certain g@sition designations of Defeats and moves for an order
barring their introduction into evidence. ejfically, Plaintiff objects to the deposition
designations of Jeff Hoskins and Beverly Layaiftiff also objects thaDefendants’ deposition
designations of Jeff Hoskins and Beverly Laxg improper because such testimony requires an
expert opinion. In response, Defendants assert that they expect Jeff Hoskins and Beverly Lay to
testify live at trial, ad therefore, Defendants will not s@ekntroduce the deposition designations
of Jeff Hoskins or Beverly Lay unless those wiges are deemed unavailable or the depositions
are necessary for impeachment purposes. Fuifledéendants argue that tbe extent Plaintiff
objects to Jeff Hoskins’s and Beverly Lay’stie®ny regarding Plaintiff's financial condition,
such testimony does not require expert opinion. Defedants state that fleHoskins is a co-

owner of Plaintiff, and BeveylLay was Plaintiff’'s bookkeeper f@ighteen (18) years.
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Accordingly, given that Defendants do not mdeon relying on Jeff Hoskins’s and Beverly
Lay’s depositions (unless they are unavailatethe depositions are used for impeachment
purposes), the Court finds Plaintiff’'s Objecttoand Motion in Limine to Certain Deposition
Designations of the Defendants Per Rules d0d 403 of the Federal Rules of Evidenbed.
190 DENIED AS MOOT . The Court further finds that Jéfoskins and Beverly Lay may testify
as to Plaintiff's financial condition because stestimony, as designated in their depositions, does
not constitute aexpert opinion.
I. CONCLUSION

Accordingly, for the reasons explained above, the GelidDS as follows:

1) Plaintiff's Objection and Motio in Limine to Defendants’
Deposition Designation®joc. 163 is GRANTED;

2) Defendants’ Motions in LiminelJocs. 164, 169, 170, 171, 181,
and 189 areGRANTED;

3) Defendants’ Motions in LimineQocs. 165, 166 and 1T&re
DENIED;

4) Defendants’ Motions in LiminelJocs. 167, 172, 173, 177, 179,
and 184 areDENIED AS MOOT;

5) Defendants’ Motions in LimineQocs. 176, 183, and 18&re
DENIED WITHOUT PREJUDICE ;

6) Plaintiff's Objection to Defadants’ Proposed Exhibitpc.
189 is DENIED WITHOUT PREJUDICE ; and

7) Plaintiff’'s Motion in Limine and Objections to Defendants’
Deposition Designatiordoc. 19Q is DENIED AS MOOT.

IT 1S SO ORDERED.

ENTER:

‘azb//-f’”‘ /,/ uf-.’/ﬁ' '/f/"
Debra C. Poplin
UnitedStatesMagistrateJudge
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