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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

JAMESS.PARKER, )
Raintiff, ))
V. ; No.3:16-CV-461-CCS
NANCY A. BERRYHILL,?! ))
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM OPINION

This case is before the undersigned purstmr8 U.S.C. § 636(b), Rule 72(b) of the
Federal Rules of Civil Procedure, and the conettite parties [Doc. 15]. Now before the Court
is the Plaintiff’'s Motion for Summary Judgntesind Memorandum in Support [Docs. 10 & 11]
and the Defendant’s Motion for Summary Ju@égimand Memorandum in Support [Docs. 15 &
16]. James S. Parker (“the Plaintiff’) seeks jualiceview of the decien of the Administrative
Law Judge (“the ALJ"), the final decision of the Defendant Nancy A. Berryhill, Acting
Commissioner of Social Securiffthe Commissioner”). For the reasons that follow, the Court
will DENY the Plaintiff's motion, an6RANT the Commissioner’s motion.

l. PROCEDURAL HISTORY

On May 24, 2013, the Plaintiff filed an application for disability insurance benefits

(“DIB™), claiming a period of disability whie began December 27, 2011. [Tr. 148-50]. After his

application was denied initiallgnd upon reconsideration, the Ptdfrrequested a hearing. [Tr.

! During the pendency of this case, Nancy A. Berryhill replaced Acting Commissioner
Carolyn W. Colvin. Pursuant to Federal RofeCivil Procedure 25(d)Nancy A. Berryhill is
substituted as the Defendant in this case.
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114]. A hearing was held before the ALJJuty 29, 2015 [Tr. 35-74], and on November 4, 2015,
the ALJ found that the Plaintiff was not “disadbldTr. 15-28]. The Appeals Council denied the
Plaintiff's request for review [Tr. 1-5]; thuthe ALJ’'s decision became the final decision of the
Commissioner.

Having exhausted his administrative remediks, Plaintiff filed a Complaint with this
Court on July 22, 2016, seeking judicial reviewlsf Commissioner’s final decision under Section
405(g) of the Social Security Act. [Doc. 1]. &parties have filed competing dispositive motions,
and this matter is nowpe for adjudication.
I. ALJ FINDINGS

The ALJ made the following findings:

1. The claimant meets the insured status requirements of the Social
Security Act through December 31, 2015.

2. The claimant has not engagedistantial gainful activity since
October 15, 2010, the alleged onset date (20 CFR 404etS80).

3. The claimant has the following severe impairments: human
immunodeficiency virus (HIV), spad disorder (neck and back);
posttraumatic stress disorder (RX)Spanic disorder; and alcohol
abuse disorder. (20 CFR 404.1520(c)).

4. The claimant does not have an impairment or combination of
impairments that meets or medicaflyuals the severity of one of
the listed impairments 20 CFR Part 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525 and 404.1526).

5. After careful consideration tiie entire record, the undersigned
finds that the claimant has the residual functional capacity to
perform light work as defined 20 CFR 404.1567(b) except that he
can only occasionally climb rammpand stairs and cannot climb
ladders, ropes or scaffolds. He can occasionally stoop, balance,
kneel, crouch and crawl. The claimantimited to simple, routine,
repetitive tasks; his interactiomith coworkers and supervisors is
limited to occasional, and where there is no interaction with the
general public; he is limited to infrequent changes that are
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introduced gradually.

6. The claimant is unable to perform any past relevant work (20
CFR 404.1565).

7. The claimant was born on AR24, 1976, and was 34 years old,
which is defined as a younger individual age 18-49, on the alleged
disability onset di@ (20 CFR 404.1563).

8. The claimant has at least glhischool education and is able to
communicate in English (20 CFR 404.1564).

9. Transferability of job skills imot material to the determination

of disability because using the Medical-Vocational Rules as a

framework supports a finding thatetlclaimant is “not disabled,”

whether or not the claimant has transferable job skills (See SSR 82-

41 and 20 CFR Part 404, Subpart P, Appendix 2).

10. Considering the claimant’s egeducation, work experience,

and residual functional capacity, there are jobs that exists in

significant numbers in the natidneconomy that the claimant can

perform (20 CFR 404.1569 and 404.1569(a)).

11. The claimant has not been under a disability, as defined in the

Social Security Act, from Oober 15, 2010, through the date of this

decision (20 CFR 404.1520(g)).
[Tr. 17-28].
1. STANDARD OF REVIEW

When reviewing the Commissioner’s determioatof whether an individual is disabled

pursuant to 42 U.S.C. § 405(g)etlourt is limited to determimg whether the ALJ’s decision
was reached through application of the cordegal standards and in accordance with the
procedure mandated by the rediaias and rulings promulgateby the Commissioner, and
whether the ALJ’s findings are supped by substantial evidencBlakley v. Comm’r of Soc. Sec.
581 F.3d 399, 405 (6th Cir. 2009) (citation omittédt)ison v. Comm’r of Soc. Se878 F.3d 541,

544 (6th Cir. 2004).



Substantial evidence is “more than a sciatilf evidence but less than a preponderance; it
is such relevant evidence as a reasonable might accept as adequate to support a conclusion.”
Cutlip v. Sec’y of Health & Human Serva5 F.3d 284, 286 (6th Cir. 1994) (citations omitted). It
is immaterial whether the rembmay also possessilsstantial evidence teupport a different
conclusion from that reached by the ALJ, oretfer the reviewing judge may have decided the
case differently.Crisp v. Sec’y of Health & Human Servg90 F.2d 450, 453 n.4 (6th Cir. 1986).
The substantial evidence standard is intendedréate a “zone of choice’ within which the
Commissioner can act, without thear of court interference.’Buxton v. Halter 246 F.3d 762,
773 (6th Cir. 2001) (quotiniylullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)). Therefore, the
Court will not “try the casée novo nor resolve conflicts in the Elence, nor decide questions of
credibility.” Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984) (citation omitted).

On review, the plaintiff “bears the burdehproving his entitlement to benefitsBoyes v.
Sec’y. of Health & Human Sery46 F.3d 510, 512 (6th Cir. 1994) (citation omitted).

IV.  ANALYSIS

This case involves an application for DIB. #dividual qualifies for DB if he or she: (1)
is insured for DIB; (2) has not reached the ageetfement; (3) has filed an application for DIB;
and (4) is disabled. 42 85.C. § 423(a)(1).

“Disability” is the “inability to engage inrgy substantial gainful activity by reason of any
medically determinable physical or mental impaint&hich can be expected to result in death or
which has lasted or can be expected to last donéinuous period of not less than twelve months.”
8 423(d)(1)(A); 20 C.F.R. § 404.1505(a). A claimeuit only be considered disabled if:

his physical or mental impairmermr impairments are of such

severity that he is not only upl@ to do his previous work but
cannot, considering his age, edimatand work experience, engage
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in any other kind of substantial gainful work which exists in the
national economy, regardless of wiet such work exists in the
immediate area in which he lives, or whether a specific job vacancy
exists for him, or whether he woub@ hired if he applied for work.
42 U.S.C. § 423(d)(2)(Axee20 C.F.R. 8§ 404.1505(a).
Disability is evaluated puusint to a five-step analysssimmarized as follows:

1. If claimant is doing substantgdinful activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his
impairment must be severe before he can be found to be disabled.

3. If claimant is not doing sutamtial gainful activity and is
suffering from a severe impairment thnts lasted or is expected to
last for a continuous period @it least twelve months, and his
impairment meets or equals a listed impairment, claimant is
presumed disabled without further inquiry.

4. If claimant’s impairment does not prevent him from doing his
past relevant worle is not disabled.

5. Even if claimant’s impairment does prevent him from doing his

past relevant work, if other woekists in the national economy that

accommodates his residual functional capacity (“RFC”) and

vocational factors (age, educationillsketc.), he is not disabled.
Walters v. Comm’r of Soc. Sett27 F.3d 525, 529 (6th Cir. 199¢)ting 20 C.F.R. § 404.1520).
The claimant bears thieurden of proof at théirst four steps. Id. The burden shifts to the
Commissioner at step fivdd. At the fifth step, the Commissionsust prove that there is work
available in the national economy tlitaé claimant could performHer v. Comm’r of Soc. Sec.
203 F.3d 388, 391 (6th Cir. 1999) (citiBgwen v. Yuckerl82 U.S. 137, 146 (1987)).

On appeal, the Plaintiff asserts that sabsal evidence does not support the ALJ’'s

findings at steps two or three, the RFC detertionaor step five. [Docll at 6-8]. The Court

will consider the Plaintiff’'s more speafarguments as to each step in turn.



A. Step Two — Severe Impairments

The Plaintiff maintains that “[tjhe ALJ erred failing to find the Plaintiff's impairments
constitute severe impairments at step twotl sequential evaluation and in not further
considering their effect on his ability to workiDoc. 11 at 6]. The Plaintiff submits that the ALJ
disregarded evidence “documenting these impairmamd’that the record demonstrates that these
impairments had more than a minimal effectthe Plaintiff's ability to work. Ifl.].

The Court need not reach the merits of thel’Alstep two finding because the Court finds
the Plaintiff has waived the issue. The ALJ didtifseveral of the Plaintiff's conditions as severe
impairments, including “human immunodeficiencyua (HIV), spinal disader (neck and back);
posttraumatic stress disorder (PTSpanic disorder; and alcohol abuse disorder.” [Tr. 17]. The
Plaintiff does not identify which impairments tA&J failed to find severe that he clams should
have been found “severe,” nor ddespresent any evidence or tita to the record to support a
finding of additional severe impairments beyahdse found by the ALJ. To be severe, an
impairment or combination of impairments masignificantly limit[] your physical or mental
ability to do basic wik activities.” 20 C.F.R. § 404.1520(c) he Plaintiff bears the burden of
demonstrating he has a severe impairnmsg,Waltersl27 F.3d at 529, and conclusory assertions
that the ALJ failed to find additional severe impagnts that “the record clearly establishes” fails
to satisfy his burdenSeeSlater v. Potter28 F. App’x 512, 513 (6th Cir. 2002) (“[I]ssues adverted
to in a perfunctory manner, unaccompaniedsbyne effort at developed argumentation, are
deemed waived.”) (citingnited States v. Elde®0 F.3d 1110, 1118 (6th Cir. 19963¢e also
InterRoyal Corp. v. SponselleB889 F.2d 108, 111 (6th Cir. 1989) (imgf that a district court is
neither required to speculate oniarhportion of the record a partglies, nor is it obligated to

“wade through” the record for specific facts).
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Moreover, it is well settled that the ALJ’s faiduto identify some impairments as “severe”
is harmless where the ALJ continues the disakiigiermination, as is the case here, and considers
all impairments, both severe and non-severe, at subsequent3tepsk v. Astrue253 F. App’x
580, 583 (6th Cir. 2007) (“And when an ALJ coresgl all of a claimant’s impairments in the
remaining steps of the disability determinatican ALJ's failure to find additional severe
impairments at step two ‘[does] natrestitute reversible error.””) (quotinglaziarz v. Sec’y of
Health & Human Servs837 F.2d 240, 244 (6th Cir.1987Pompa v. Comm’r of Soc. See3 F.
App’x 801, 803 (6th Cir. 2003) (“Bmuse the ALJ found that Pompa had a severe impairment at
step two of the analysis, the question ofetfter the ALJ characteed any other alleged
impairment as severe or not seyeés of little consequence.”Here, although the ALJ provided a
thorough discussion and analysistasvhy he found that the Plaifits complaints of asthma, a
right foot injury, hearing isss, knee pain, and traumaticalor injury were non-severe
impairments [Tr. 17-21], the RFC determioati demonstrates that these impairments were
nonetheless considered in determining the Rfegbverall level of unctioning. [Tr. 23-26].

Accordingly, the Court finds that the ALJ&ep two finding is @pported by substantial
evidence, and the Plaintiff’'s argumetaghe contrary are without merit.

B. Step Three — Listings of Impairments

The Plaintiff challenges the ALJ’s finding thiie Plaintiff's back and neck impairment,
as well as PTSD, did not meet or medically ed@lseverity of a listed impairment in 20 C.F.R.
Part 404, Subpart P, Appendix 1. [Doc. 11 at 7].

At step three, a claimant may be found died if his impairment meets, or medically
equals, one of the listings the Listing of Impairments. 2CG.F.R. § 404.1520(a)(4)(iii)). “The

listings” as they are commonly referred, “are dgxins of various physical and mental illnesses
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and abnormalities . . . defined in terms of sevgpakific medical signs, syptoms, or laboratory

test results."Sullivan v. Zebley493 U.S. 521, 529-30 (1990). Eachinig specifies “the objective

medical and other findings needed to satisfy titer@ of that listing.” 20 C.F.R. § 404.1525(c).
Only when an impairment satisfies all of th&tihg’s criteria will the inpairment be found to be

of listing level severity. § 404.1525(d).

Here, the ALJ found that the Plaintiff's baekd neck impairment did not satisfy the
criteria of Listing 1.04 — Disordsrof the Spine, nor did the Plaintiff's PTSD satisfy Listing 12.06
— Anxiety Related Disorders. [Tr. 21-23The Court examines each listing in turn.

1. Listing 1.04 — Disorders of the Spine

Although the Plaintiff does not specificallyteito Listing 1.04 in his brief, that Court
presumes that the Plaintiff’'s arguments concey the ALJ’s step three finding and citation to
medical evidence pertaining to his back is a chgketo the ALJ’s findinghat the Plaintiff does
not satisfy Listing 1.04.

Evidence of the following is required ander to meet or equal Listing 1.04:

1.04 Disorders of the spine (e.g.rmated nucleus pulposus, spinal
arachnoiditis, spinal stenosis, tesarthritis, dgenerative disc
disease, facet arthritis, vertebfedcture), resulting in compromise

of a nerve root (including the caudquina) or the spinal cord. With:

A. Evidence of nerve root compression characterized by neuro-
anatomic distribution of pain, lination of motion of the spine,
motor loss (atrophy with associatetuscle weakness or muscle
weakness) accompanied by sensory or reflex loss and, if there is
involvement of the lower back, positive straight-leg raising test
(sitting and supine); or

B. Spinal arachnoiditis, confirrdeby an operative note or pathology
report of tissue biopsy, or by @opriate medically acceptable
imaging, manifested by sevetmurning or painful dysesthesia,

resulting in the need for changesposition or posture more than
once every 2 hours; or



C. Lumbar spinal stenosis swdting in pseudoclaudication,
established by findings on appropriate medically acceptable
imaging, manifested by chronic madicular pain and weakness,
and resulting in inability to abulate effectively, as defined in
1.00B2b.

20 C.F.R. Pt. 404, Subpt. P, App. 1, 1.04.

Arguing that his back pain is of listing level severity, the Plaintiff cites to imaging studies,
including a March 2013 x-ray which demonstratessitional anatomy ahe L5-S1 level with
pseudoarthoris, degeneratidisc disease, a small lgilhg disc, and an annultgar, as well as an
MRI from April 2013 and a subsequent x-ray frdone 2013 confirming a diffused disc bulge at
the L4-5 level with a right posterior annulaat with bilateral lateral recess and foraminal
narrowing. [Doc. 11 at 7 (citg Tr. 752, 754, 1630)]. The Plaffidoes not explain how these
imaging studies meet or eduhe listing’s criteria.

The Court observes that the evidence citethbyPlaintiff was specifically considered, and
properly weighed, by the ALJ at step three. [Tr. 21]. In fact, the ALJ’'s discussion expounded
upon further imaging studies and examination figgi none of which, as concluded by the ALJ,
“support [] the notion that the [Plaintiff] experiencasmprise of his spinal cord or a nerve root
such that the subparagraphdisfing 1.04 are implicated.”I1d.]. While the ALJ found that the
medical evidence revealed progressive spinal problehjsthe evidence did not demonstrate the
existence of the requisite compromigea nerve root aihe spinal cord necessary to satisfy Listing
1.04. Citation to imaging studies Hye Plaintiff fail to contradicthe ALJ’s step three finding in
this regard.

2. Listing 12.06 — Anxiety Related Disorders

The Plaintiff also contends that he “wduinost likely meet Listing 12.06 for PTSD.”



[Doc. 11 at 7].
Listing 12.06 provides that theiterria of paragraphs A and Br paragraph A and C, must
be satisfied as follows:

A. Medically documented findings at least one of the following:
1. Generalized persistent anxiety accompanied by three out
of four of the following signs or symptoms:
a. Motor tension; or
b. Autonomic hyperactivity; or
c. Apprehensive expectation; or
d. Vigilance and scanning;

or

2. A persistent irrational fear of a specific object, activity, or
situation which results in a compelling desire to avoid the
dreaded object, activityr situation; or

3. Recurrent severe panicaaks manifested by a sudden
unpredictable onset of intenapprehension, fear, terror and
sense of impending doom occurring on the average of at least
once a week; or

4. Recurrent obsessions omgoulsions which are a source
of marked distress; or

5. Recurrent and intrusive recollections of a traumatic
experience, which are a source of marked distress;

AND

B. Resulting in at least two of the following:
1. Marked restriction of actities of daily living; or
2. Marked difficulties in maintaining social functioning; or
3. Marked difficulties in maintaining concentration,
persistence, or pace; or
4. Repeated episodes of decompensation, each of extended
duration.

OR

C. Resulting in complete inability to function independently outside
the area of one’s home.

20 C.F.R. Pt. 404, Subpt. P, App. 1, 12.06.
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The Plaintiff argues that he suffers reemtr and intrusive recollections of traumatic
experiences from serving in the military andtthis wife has been approved through a program
with the Veteran’s Administration (*VA”) to beconines certified caregiver[Doc. 11 at 7] (citing
Tr. 919]. The Plaintiff claims he is rarely without her comparig.].[ In addition, the Plaintiff
cites to a September 15, 2010, VA mpn letter from Mark W. acobson, Ph.D., in which Dr.
Jacobson wrote that the Plaintiff's symptoofsPTSD significantly impair his interpersonal
relationships, capacity drproductivity to sustain employmerand concentration at workld(]
(citing Tr. 1475-76).

The Court observes that the ALJ’s finding neetl be supported by all the evidence, only
substantial evidence. “The subsial-evidence standard . . . pupposes that there is a zone of
choice within which the decisionmakers can go either wdullen v. Bowen800 F.2d 535, 545
(6th Cir.1986). Thus, as long as substantiadeawe supports the ALJ’s finding, the fact that the
record contains evidence which could suppor opposite conclusion is irrelevarglakley, 581
F.3d at 406 (citindkey v. Callahan109 F.3d 270, 273 (6th Cir.1997)Y.0 that end, the Court
finds that substantial evidence supports the Alfiiding that the Plaintiff does not meet the
criteria of paragraph B graragraph C. [Tr. 21-23].

With regard to the paragrapicriteria, the ALJ found that tH&aintiff has mild restrictions
in activities ofdaily living. [Tr. 22]. The ALJ’s findings supported by citatioto the Plaintiff's
Function Report which indicates he does some cagplkingages in hobbies (such as music, family,
television, and some live music events), and interacts with friends and family via computer and
occasionally in personld. (citing Exhibit 3E)]. Additionally, the ALJ notedhat medical records
indicated that the Plaintiff wodd on and rode his motorcycle, drove to appointments on his own,

traveled, walked his dog, exercised at the gyna participated in ghcare of his son.Id. (citing
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Exhibits 1F, 4F, 17F, & 18F)]. Relying on simikwidence, the ALJ found that the Plaintiff had
moderate difficulties in socialihctioning, giving credence to tfaintiff's symptoms of PTSD

in which the Plaintiff expressed discomfort around othdds]. [Likewise, the ALJ found that the
Plaintiff had moderate difficulties with conceaion, persistence, and pace as the Plaintiff
retained the ability to dre, ride a motorcycle, play guitar in a band, read, work on his motorcycle,
and attend college classes for two yearsmdutie period of his alleged disabilityld]. Finally,

the ALJ found a lack of evidensiggesting episodes of decamnpation of extended duration.
[1d.]. As to paragraph C, the ALJ found that theard failed to demonsite a complete inability

to function outside of a highlyupportive living arrangenmg. [Tr. 22-23]. hdeed, the Plaintiff's
reported activities of riding a motorcycle, piay in a band, going to the gym, and attending
college classes, for example, are inappositearfinability to function outside of a highly
supportive living arrangement.

The foregoing evidence provides substantial evag that the Plaintiff's PTSD is not of
listing level severity despite the Plaintiff's citati to his wife becoming a certified caretaker and
a single medical opinion of rechr Moreover, the Plaintiff doest draw any connection between
the evidence he cites and theeanid of the listing, oargue which criteria Isabeen satisfied and
why. Regardless, the Court finds that theJALdiscussion with regard to Listing 12.06 is
supported by substantial evidence and is well withenALJ's “zone of choices” as factfinder of
the record.

C. RFC

The Plaintiff further contends that thd.J's RFC determination is not supported by
substantial evidence.

“The determination of a claimant’s [RFClagdetermination based upthre severity of his
12



medical and mental impairmentsfer v. Comm’r of Soc. Se@03 F.3d 388, 391 (6th Cir. 1999).
The RFC describes “the claimant&sidual abilities or what aasmant can do, not what maladies
a claimant suffers from—though the maladies wdftainly inform the ALJ's conclusion about
the claimant’'s abilities.” Howard v. Comm’r of Soc. Se@76 F.3d 235, 240 (6th Cir. 2002).
Therefore, “[a] claimant’s severe impairmentynma may not affect his or her functional capacity
to do work. One does not necessarily establish the otlaarffeth v. Comm’r of Soc. Se@17

F. App'x 425, 429 (6th Cir. Feb. 9, 2007).

The ALJ is responsible for rkmmg an RFC determination afteeviewing all the relevant
evidence in the recorcdRudd v. Comm’r of Soc. Sgblo. 12-6136, 2013 WL 4767020, at *8 (6th
Cir. Sept. 5, 2013). This includes a reviefvboth medical and non-medical evidendeoe v.
Comm’r of Soc. Sec342 F. App’x 149, 157 (6th Cir. Aug. 13009). A court will not disturb an
ALJ's RFC determination so long as the fimglis supported by sutastial evidence.Jones v.
Comm’r of Soc. Sec336 F.3d 469, 477 (6th Cir. 2003).

The Plaintiff submits that the combinationhad physical and mental impairments preclude
him from performing substantial gainful activity osw@stained basis. [Doc. 11 at 8]. Specifically,
the Plaintiff argues that his cerviaald lumbar spine would cause absenteeism due to pain, as well
as problems with lifting, carryindgoking side to side or umd down, prolong sitting, and other
exertional activities; that a traumatic brain injury effects his ability to concentrate, follow
instructions, or interact with others; and thatpsychosocial functioning severely impaired due
to PTSD, depression, and anxietyd.]. The Plaintiff bears thburden of proving his RFGee
Her, 203 F.3d at 391, and his own statements abolihtfigng effects of his impairments, without
citation to support in the rdecal record, is insufficiento undermine the ALJ's RFC

determination.See20 C.F.R. § 404.1529(a) (“Hower, [a claimant’s] statements about [] pain or
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other symptoms will not alone establish tfthe claimant is] disabled. . . .”).

The ALJ considered the Plaifits cervical and lumbar spencondition, first finding them
to be severe impairments and then assessingftimational effect. [Tr. 17, 25]. In limiting the
Plaintiff to light work with additional limitations, the ALJ acknowledged that the Plaintiff had
progressive spinal problems and some level géderation. [Tr. 21, 25]. However, there was no
evidence that the Plaintiff required a cane for asmh despite his claims to the contrary. [Tr.
25, 1201]. And despite the Plaintiff’'s claim thas hi5-S1 disc was “completely gone,” that his
L5 vertebra was fused to S1, and that he hagotured disc at L4-5, the ALJ observed that an
MRI only confirmed a disc bulge at L4-5 whiddinical evidence demonstrated some radicular
symptoms in the Plaintiff'teft leg. [Tr. 25, 1592].

As to the effect of the Plaintiff's mentahpairments, the ALJ observed that VA medical
records consistently reflectedglobal assessment of functiogiscore of 60, indicating no more
than moderate difficulties in functioning, and gextly documented only moderate problems. [Tr.
25-26, 1164, 1473]. Moreover, the severity in whicé Plaintiff claimed to suffer from panic
attacks was not supported by theaie. [Tr. 25, 1987]. The ALdlso cited to treatment notes
from an occupational therepwho described the Plaintiff as aghly functional indvidual.” [Tr.

26, 807, 916, 1024]. As to the Plaintiff's claim thatsuffers from traumatic brain injury which
limits his ability to concentrate, engage in sbaénteractions, and follow instructions, the ALJ
provided a thorough discussion as to why the refaleld to substantiate a medical determinable
impairment of traumatic brain injury. [Tr. 19-21Mostly notably, the ALJ discussed a July 2015
neuropsychology evaluation by RobElughes, M.D., in which sting yielded no support for any
organic etiology. [Tr. 19-21, 1663]. Insteddr. Hughes found “test results were strongly

suggestive of significant emotional/motivationsdues.” [Tr. 20, 1663]. Moreover, while the
14



Plaintiff scored in the range of mentallyragcapped on intelligence testing, Dr. Hughes observed
that, “clearly, for whatever reason, the veteras salectively not putting forth adequate effort on
testing of memory function” arfdund the Plaintiff was somaticalfyreoccupied, with no evidence
of a severe memory impairment. [Tr. 20, 1664, 1667].

The Plaintiff's reported activities, asbserved by the ALJ, likewise belie the limiting
effects that Plaintiff contendse caused by the forgoing impairmentor example, the Plaintiff
argues that he cannot lift or carapy significant weight, look de to side, sit for a prolonged
periods of time, or bend, and has trouble cotrating, interacting with others, and following
instructions. [Doc. 11 at 8]. Howevergtlaintiff reported doing household work regularly,
riding a motorcycle, working out, attending a tripgio fly-fishing, travelingwith his wife in an
RV, and playing guitar in a band. [Tr. 25 {jog Exhibits 3F, 5F, &18F)]. These reported
activities, in addition with treatment records that describe moderate limitations and characterize
the Plaintiff as a “highly functional individual,” provide substantial evidence supporting the
specific limitations assessed by the ALJ in the RFC determination.

Accordingly, the Plaintiff's allegations thhe is more limited than opined by the ALJ are
without merit.

D. Step Five — Other Work

Finally, the Plaintiff maintains that he is lm@to engage in other work due to his RFC
“as indicated by his testimony and outlined by thelice records of the [X].” [Doc. 11 at 8].

At step five of the disability determinati, the Commissioner hasetfbburden of proving
that other work exists in the national econonst tihe claimant can germ giving his RFC and
vocational factors, including age, education, and work skilfalters 127 F.3d at 529 (citing 20

C.F.R. 8 404.1520). Generally, the Commissiongr meet her burden by applying the medical-
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vocational guidelines (“the grid”)which indicates whether a claimant is “disabled” or “not
disabled” based upon the claimant’s age, education, and whether he has transferable jab skills.
(citing Wright v. Massanari321 F.3d 611, 615 (6th Cir. 2008)rton v. Sec’y of Health & Human
Servs, 893 F.2d 821, 822 (6th Cir. 1990)). Howeveg claimant suffers from non-exertional
limitations or cannot perform substantially all thie exertional demands of a job at a given
exertional level, the grid provides only armework for the Commissioner’s decision, and she
must utilize other evide®, such as testimony from a VE determine whether the claimant can
perform other work in the nationaconomy given the claimant's RFAd. (citing Heston v.
Comm’r of Soc. Se245 F.3d 528, 537-38 (6th Cir. 200C)ine v. Comm’r of Soc. Se®6 F.3d

146, 150 (6th Cir. 1996)).

The Court finds that substantial evidenoports the ALJ's step five finding. The ALJ
observed that because the Piifils mental impairments erodetie unskilled ocupational base
for light work, VE testimony was necessary tdedmine whether jobs existed in the national
economy that the Plaintiff could perform gives RFC. [Tr. 27-28].During the administrative
hearing, in response to the ALJ's questioning of whether other jobs existed for a hypothetical
individual with the same RFC as the Plaintifie VE testified that an individual with said
limitations could perform the jobsf an assembler of smallqatucts, a laundry worker, and a
product packager. [Tr. 28, 67]. In order for dahsial evidence to support an ALJ’s reliance on
a VE’s answer to a hypothetical question, the tioesnust accurately refleall of a claimant’'s
physical and mental impairment¥arley v. Sec’y oflealth & Human Servs820 F.2d 777, 779
(6th Cir. 1987). The Court finds that the hypothetgpadstion in this case meets this standard as
all of the limitations set forth ithe Plaintiff's RFC were inagporated into the hypothetical

guestion presented to the VE. eTRlaintiff does not cite to aradditional or different limitations
16



that should have been included in the hypothetigat to the extent that the Plaintiff would
generally have more restrictive limitations ingorated, “[h]ypothetical qustions . . . need only
to incorporate those limitations whidhe ALJ has accepted as crediblé?arks v. Soc. Sec.
Admin, 413 F. App’x 856, 865 (6th Cir. 2011). Because the Court has found that substantial
evidence supports the ALJ’'s RE@termination, the Court likewis®ncludes that the limitations
presented to the VE were proper.

Therefore, the Court finds thedhtiff's allegation of error at® the ALJ's step five finding
not well-taken.
V. CONCLUSION

Based on the foregoing, the Pk#irs Motion for Summary JudgmenDjoc. 1q will be
DENIED, and the Commissioner’s Motion for Summary Judgmi2at[ 14 will be GRANTED.
The decision of the Commissioner will BEFIRMED . The Clerk of Courwill be directed to
CLOSE this case.

ORDER ACCORDINGLY.

s/ C. Clifford Shirley, Jr.
United States Magistrate Judge
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