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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

PAUL WILLIAM LEWIS, )

Plaintiff, ;
V. ; No.: 3:16-CV-486-TAV-HBG
DARLENE M. WALKER, et al., ))

Defendants. ) )

MEMORANDUM OPINION

This civil action is before the Court oretfollowing motions: (1) plaintiff's Motions
for Entry of Judgment by Default [Doc0, 21]; (2) defendant Kris Lewallen’s
(“Lewallen”) Motion for Extension of Time Ténswer or Otherwise Plead [Doc. 25]; (3)
defendant Darlene Walker&Walker”) Motion To Dismiss [Doc. 27]; (4) defendant
Thomas Barclay’s (“Barclay”) Motion To Bmiss [Doc. 36]; (5) dendants Bill Miller
(“Miller”) and Blake Murphy’s(“Murphy”) Motion To Dismis [Doc. 41]; (6) defendant
Lewallen’s Motion To Dismiss [Dc. 43]; (7) plaintiff's Prposed Motion To Supplement
and or Amend Complaint [Doc74]; and (8) plaintiff's Ofection to United States
Magistrate Judge Order Entered 06/16@ranting Defendants Second Motion To Stay
Discovery [Doc. 92]. The ptes filed responses and replteshe pending motions [Docs.
26, 30, 35, 38, 4749, 51, EY, 69, 75-78, 86, 93-96].

For the reasons that follow, the Court w(ll) deny plaintiff's Mdions for Entry of
Judgment by Default; (2) grant defendantvialen’s Motion for Extension of Time To

Answer or Otherwise Plead; (3) grant defandWalker's Motion Tdismiss; (4) grant
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defendant Barclay’s Motion TRismiss; (5) grant defendaWliller and Murphy’s Motion
To Dismiss; (6) grant defelant Lewallen’s Motino To Dismiss; (7) deny plaintiff's
Proposed Motion To Supplement and Aamend Complaint; and (8) deny as moot
plaintiff's Objection to United $ites Magistrate Judge Order.

l. Background*

On March 7, 2014, plaintifdlleges that he was druggbd his live-in girlfriend,
Angeletta Crowley, and her son, Corbin Cleyy by mixing Xanaxwvith plaintiff's food
[Doc. 1 p. 3]. As a result, plaintiff passed olat fat 4]. Angeletta and Corbin Crowley
then robbed plaintiff of his prescription mediion, which included 90 Morphine Sulfate
60 milligram (“MG”) tablets and 12 Oxycodone 15 MG tabletd| at 4]. The next day,
plaintiff filed a police report, and defendaviller, an Oneida City Police Officer, was
assigned to investigate plaintiff's complaiid.]. During investigation, Corbin Crowley
admitted to Miller that Angeletta Gwley took plaintiff's medicationlfl.]. Angeletta
Crowley was not, however, arrestedcharged with the criméd.].

One month later, plaintiff was arrested anidirged with the felony offense of sale
of a schedule Il narcotic, based on infatiman provided by a confidential informard J.

At plaintiff's arraignment, the state court ajped defendant Walker to represent plaintiff

[Id.]. Plaintiff informed Walkethat he had never sold drugd.]. Walker later presented

1 For purposes of the motions to dismiss, therCtakes all of plaitiff's allegations from
the complaint [Doc. 1] as true.
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plaintiff with a plea bargainfter from the state, which haccepted after learning that
Walker did not file any discovery motions or further research fféénclaims regarding
Corbin and Angeletta Crowjeas he had requestdd.].

Corbin and Angeletta Crowley signed affittawstating facts concerning plaintiff's
arrest that he claims would have egmated him if premnted to a jurylfl. at 5]. After
sending copies of these affidavits to Walkplaintiff requested that Walker move to
withdraw his guilty plealfl.]. Corbin Crowley informegblaintiff that Barclay from the
District Attorney’s Office called him gw#ioning him about the affidavitéd.]. Barclay
told Corbin that he does notveto stick to his statemeriisat he made in the affidavit
[1d.]. Following the phone call, Angelettac Corbin Crowley allgedly began receiving
daily calls from defendant Muhy, a drug agent for the Owkai City Police Department,
threatening to arrest thefar signing the affidavitsifl.]. Because of the pressure from
Murphy and Barclay, Angeletand Corbin Crowley changdideir stories and recanted the
statements in their affidavit&d]].

A confidential informant mawith drug agents Lewallemd Murphy and stated that
he could go to plaintiff's residence and phase Oxycodone pills fro plaintiff for $20.00
each [d. at 6]. Murphy searched the cordittial informant’s vehicle, and Lewallen
searched the informant’s persdd.]. Neither search revealed narcotics or moridy. [
Lewallen then gave the informant $40.00 in cash, along avittcording device, and the

informant went to plaintiff's house texchange the money for the oxycodome.]]



Following the confidentialinformant’s purchase ofhe two Oxycodone pills,
plaintiff was arrested for a second time orgast 4, 2014, and chargedth two counts of
sale of a schedule Il narcotind one count of coerciold[ at 5]. Despite an objection by
Barclay, the state court again appointed Walkeepresent plaintiff with regard to these
new chargedd.]. Although plaintiff originally intended to take theatter to trial, he chose
to accept the guilty plea offered to hifd.[at 8]. Pursuant to thguilty plea, plaintiff was
sentenced to a total of five years’ unswiged probation and a fine of $6,000.00]

On December 15, 2014, plaintiff filedp@o seRule 28 post-conviction motion for
relief from judgment and sentence, along veitimotion for appointment of counsel and for
a full evidentiary hearingld.]. In plaintiff's Rule 28 motn, he presented five grounds
that he argued warrantedetldismissal of charges for wh he was convicted: (1) the
unlawful obtainment of plaintiff's convictioand sentence; (2) the failure of due process
of law because the prosecution withheld evidence that favored fbjgBitithe violation
of plaintiff's right to a fair trial by impartigjury, confrontation, cross-examination, and to
not be a witness against himself; (4) pldiis counsel actively representing conflicting
interests, thereby providinglaintiff with ineffective &sistance of counsel; and (5)
plaintiff's plea of guilty being based orcoercion, manipulation, inducements,

incomprehension, terror, ignorance, and thrddtsaf 9].



In his Complaint before this Court, phiff now claims that Walker, Barclay,
Murphy, Lewallen, and Miller committed the tortious acts of fraud upon the Court and
malicious prosecution, which in turn depriva@dintiff of life, liberty, and property without
due process of law, in vialion of 18 U.S.C. § 1983d. at 6, 12].

The Court will address the following pendimgtions in turn: (1plaintiff's motions
for default judgment, (2) platiff's motion to amend hisomplaint, (3) defendants’
motions to dismiss, and ($laintiff's motion for reconsideration of Magistrate Judge
Guyton’s order.

Il. Motions for Default Judgment

In his first Motion for Default Judgment, htiff asks the Courto enter default
judgment against defendant Lewallen becduesgallen failed to respond within twenty-
one days following service tfie summons, which typically gtkes a plaintiff to judgment
by default [Doc. 20 pp. 1-2]. In his secolidtion for Default Judgment, plaintiff asks
the Court to enter default judgment agaitstendant Barclay [Doc. 21 p. 1], similarly
because Barclay failed to resplowith an answer or a motias required by Rule 12 of
the Federal Rules of Civil Procedutd.[at 2].

A Legal Standard

Entry of default is appropria only where a party “has failed to plead or otherwise
defend.” Fed. R. Civ. P. 55(a). Defauilgment is an “extreme sanction” and should not
be imposed absent “a clear record of gaeda contumacious caluct” by the offending

party and when “no alterratsanction would protect thimtegrity of the pre-trial



proceedings.”Davis v. City of DearbornNo. 2:09-CV-14892, 2111l WL 1060744, at *1—
2 (E.D. Mich. Mar. 23, 2011)rgternal citations omitted).

A court should consider four specificctars when determining whether to impose
default judgment: “(1) whether the disobedient party acted in willful bad faith; (2) whether
the opposing party suffered prejudice; (3)etiter the court warned the disobedient party
that failure to cooperate could result in a default judgment; and (4) whether less drastic
sanctions were imposed or considere@range Mut. Cas. Co. v. Mack70 F. App’x 372,

376 (6th Cir. 2008).

B. Analysis

With regard to plaintiff’'s motion for dault judgment against defendant Lewallen
[Doc. 20], it appears to the Court that ptdfrserved Pam Lawsomather than Lewallen
[Doc. 26 p. 1]. Under Federal Rule of Cikitocedure 4(e), service may be made upon an
individual by: (1) following state law for sang a summons; (2) dekving a copy of the
summons and complaint to the individual peEly; (3) leaving a qoy of the summons
and complaint at the individual’'s dwelling place of abode with someone of suitable age
and discretion who resides theoe(4) delivering a copy of ea¢b an agerduthorized by
appointment to receive service of process. ReCiv. P. 4(e). Tis, plaintiff's service
upon Pam Lawson did not properly effesgrvice upon Lewallen because plaintiff has
offered no evidence that Pam Lawson is Liswes authorized agent by appointment or
operation of law, or that Lewallen evatior attempted tevade serviceld. at 2]. See

Tenn. R. Civ. P. 4.04 (stating that seeviopon an individual shall be executed by



“delivering a copy othe summons and of the complaint to the individual personally, or if
he or she evades or attemfiisevade service, by leavingmes thereof . . . with some
person of suitable age and discretiorsigeng at the individual's abode]”).

Thus, because plaintiff did not properly serve Lewalléraity, the Court finds that
an entry of default judgment against Lewaliwould be inappropriate. Furthermore,
plaintiff has not provided th€ourt with evidence that Lewean acted in willful bad faith
or that plaintiff has suffered prejice due to the minor delaysrange Mut. Cas. Cp270
F. App’x at 376. Indeed, Lewallen filedshmotion for an extension of time to answer
[Doc. 25] on October 26, 2016, approximately amenth after plaintiff attempted to serve
him [Doc. 6]. Consequently, the Court wileny plaintiff's moton for default judgment
against defendant Lewallen.

As to plaintiff's motion for default judgent against defendant Barclay [Doc. 21],
the Court notes that Barclay’s counsel enterexdtice of appearance [Doc. 8] and filed a
motion for an extension of tinte respond to plaintiff's comgint [Doc. 16]within twenty-
one days of service upon Barclay. Thus, tharCiinds that Barclay did not fail to plead
or otherwise defend, and defajudgment is not, thereforayarranted as to defendant
Barclay. SeeFed. R. Civ. P. 55. Gwmequently, the Court will b deny plaintiff's motion

for default judgment against Barclay.



. Motion To Amend Complaint?

Plaintiff also moves the Court to grantrhpermission to supplement and/or amend
his complaint, pursuant to Fedé Rule of Civil Procedure 15 [Doc. 74 p. 1]. Plaintiff
seeks this permission for a number of reasomrd)dimg that he made a mistake as to the
identity of the parties, and ¢horiginal complaint should ke been brought against the
following additional déendants: the Honorable E. Shay$exton (“Judge Sexton”), David
Pollard (“Pollard”), and Jeffrey C. Coller (“Coller’)d. at 2]3

Defendants Walker and LeWlen submit that plaintiff's motion to amend is
deficient because it does not set forth whidéggtions in the proposed amended complaint
are new, modified, or haveebn removed from the original complaint [Doc. 75 p. 1; Doc.

76 p. 1]. Howevermpro selitigants, such as gintiff, are held to ‘&€ss stringent” standards

2 While the motions to dismiss were filbéfore the motion to amend, granting a motion
to dismiss before addressing a pending motmmamend can be an abuse of discreti@ee
Thompson v. Superior Fireplace C831 F.2d 372, 373 (6th Cir. 1991) (“At the time of the
dismissal of the employer, however, the distcotrt had not yet ruled on plaintiff's motion to
amend her complaint. As a result, we regettse dismissal of the employer and remand for
consideration of plaintiff's motion to amend.”).

3 The Court notes that plaiffts amended complaint may potentially seek to add claims
against the City of Oneida and Scott County a$ [@ec. 74-1 p. 3]. This is not clear, however,
due to plaintiff's ambiguous formatting. Evenrtlie Court were to construe plaintiff's amended
complaint as bringing causes of action against Oneida and Scott County, such claims would not
survive a motion to dismiss and would, therefore, be fusiee Miller v. Calhoun Cty408 F.3d
803, 807 (6th Cir. 2005) (“Amendment of a complaint is futile when the proposed amendment
would not permit the complaint to survive a motion to dismiss.”).

Indeed, a municipality may only be heldble where “a custom, policy, or practice
attributable to the municipality was theowing force behind the viation of plaintiff's
constitutional rights.” Heyerman v. Cty. of Calhou680 F.3d 642, 648 (6th Cir. 2012). Here,
plaintiff has alleged no such cast or policy attributable to @mda or Scott County. Thus, if
plaintiff intended to bring claims against thesamgipalities in his amended complaint, the Court
would deny those amendments as futiBed~oman v. Davis371 U.S. 178, 182 (1962).

8



than lawyers.See Jourdan v. Jab851 F.2d 108, 1 (6th Cir. 1991). Consequently, the
Court will decline to deny plaintiff’snotion to amend on this ground.

Defendants also claim that the Courbgld deny plaintiff's motion because the
proposed amendments are futileofD 75 p. 2; Doc. 76 p. oc. 78 p. 1]. Specifically,
defendant Barclay argues that the new clamihie proposed amended complaint would
be futile due to the defense of absolute imityufpoc. 77 p. 1]. He also argues that the
proposed amended complaint violates FddRrde of Civil Procedure 8.01 because it
contains only conclusory afiations regarding conspiracyabi and conflicts of interest
[Id. at 2].

A Legal Standard

After the twenty-one-day period during iwh a party may amend as a matter of
course, “a party may amend iteating only with the oppasy party’s written consent or
the court’'s leave.” Fed. R.CiP. 15(a)(2). “The court shlulfreely give leave,” however,
“when justice so requires.Id. Leave is appropriate “[ijn thabsence of . . . undue delay,
bad faith or dilatory motive othe part of the movant, repeatilure to cure deficiencies
by amendments previously allowed, unduejymlice to the oppasg party by virtue of
allowance of the amendmentJdutility of the amendment.”Leary v. Daeschnei349
F.3d 888, 905 (6th Cir. 2003) (quotifigman v. Davis371 U.S. 178, 182 (1962%ee
also Courie v. AlcodVheel & Forged Prods577 F.3d 625, 633 (6th Cir. 2009).

“Amendment of a complaint futile when the propesl amendment would not

permit the complainto survive a motn to dismiss.” Miller v. Calhoun Cty,. 408 F.3d



803, 807 (6th Cir. 2005) (citingeighborhood Dev. Corp. *Advisory Council on Historic
Pres, 632 F.2d 21, 23 (6th Cir. 1980)). A distraiurt has discretion to deny a motion to
amend if the amendments are futifoman 371 U.S. at 182. Idetermining whether an
amendment would survive a motion to dism@srts must construe the complaint in the
light most favorable to plaintiff, accept allctaal allegations as true, draw all reasonable
inferences in favor of platiff, and determine whetherdhcomplaint contains “enough
facts to state a claim to reliefahis plausible on its face Bell Atl. Corp. v. Twomb|y650
U.S. 544, 570 (2007Rirectv, Inc. v. Treeshd87 F.3d 471, 476 (6th Cir. 2007) (citation
omitted). “A claim has facigblausibility when plaintiff pleads factual content that allows
the court to draw the reasonable infereneg the defendant is liable for the misconduct
alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009).

B. Analysis

Here, plaintiff seeks to add claims agsi proposed defeadts Judge Sexton,
Pollard, and Coller for committing “fraud upon the court” and actsalicious prosecution
[Doc. 74 p. 2]. He argues thdtut for a mistake with regatd the identity of the parties,
he would have brought his original claimsaagt these defendants, in addition to the

original defendantdd.].

4 When an amendment is untimely, the Cooaaks to Rule 15(c) of the Federal Rules of
Civil Procedure to determine whether the new oppsed claims “relate batto a timely, original
pleading and are thus saved from being timedohby expiration of thetatute of limitations.
Mayle v. Felix 545 U.S. 644, 656-57 (2005); Fed. R. Civ.1B(c)(1). Even if the Court
determined that plaintiff’'s amendments relate biackis original complaint and that the original
complaint was timely filed, however, the Court fintat his amended claims would nevertheless
be futile, for the reasons discussed herein.

10



Specifically, plaintiff allegethat Judge Sexton, of thed@®cCounty Criminal Court,
improperly refused to recuse himself fronaiptiff's post-conviction proceedings due to
an alleged, personal bias against plaintdf ft 2—3]. With regard to proposed defendant
Pollard, an Assistant Districttforney, plaintiff claims that Pollard unilaterally altered the
original plea agreement plaintiff's case [d. at 3]. Plaintiff next alleges in his amended
complaint that Coller, his couappointed, post-convictiontarney, refused to bring to
light Pollard’s fraudulent condudd. at 3—4]. Thus, according paintiff, these additional
defendants should also beldhgointly and severally liale for all damages suffered by
plaintiff due to their fraudulent and malicious actiolis &t 4].

Plaintiff did not file his motion to amenalithin the twenty-onelay period during
which he could amend as a matter of coursger Rule 15. Thus, the Court must decide
whether to grant plaintiff lea@/to amend his complaintSeeFed. R. Civ. P. 15(a)(2).
Plaintiff does not appear to be requesting éeamt of bad faith oa dilatory motive, and
he has not repeatedly failléo cure deficienciesSee Leary349 F.3d at 905.

With regard to plaintiff's proposed claims against his post-conviction attorney,
Coller, “[a] court-appointed attorney is nothla for deprivations of constitutional rights
under 42 U.S.C. § 1983 for the reasons thahsel does not act under color of state law.”
Pagani-Gallego v. Escobedd49 F.3d 1184, 1998 WL83562, at *1 (6th Cir. 1998)
(citing Polk Cty. v. Dodsaomb54 U.S. 312, 321 (1981)). Thuysaintiff has no cognizable
claim against Coller under § 1983, and the €&inds that his motion to add Coller as a

defendant in this matter is futjleven when taking into acanot the leniencyafforded to

11



pro selitigants. See Wells v. Browr891 F.2d 591, 594 (6th ICi1989) (“Neither [this]
Court nor other courts . . . have been williogabrogate basic pleading essentialgrmse
suits.”).

As to plaintiff's proposed claims againkidge Sexton, “[i]t is well established that
judges are entitled tabsolute judicial immunity fronsuits for money damages for all
actions taken in the judge’s judicial capacity, unless these actions are taken in the complete
absence of any jurisdiction” or the allegedngdoing was not committed by the judge in
his or her official capacity.Bush v. Rauch38 F.3d 842, 847 {6 Cir. 1994). This
immunity applies “even if gudge acts erroneously, corruptly, or in excess of his
jurisdiction.” Johnson v. Turnerl25 F.3d 324, 333 (6th ICi1997). Plaintiff's claims
against Judge Sexton relate ezfirto his conduct as a cowfficial duringplaintiff's post-
conviction proceedings, and plafhdoes not allege that Judge Sexton’s actions were taken
“in the complete absence of any jurisdictio®lsh 38 F.3d at 847. Thus, the Court finds
that Judge Sexton is immune from suit un8er983, and plaintiff's proposed claims
against Judge Sexton alsleerefore, fail for futility.

Finally, with regard to plaintiff's prapsed claims against Assistant District
Attorney Pollard, te Court notes that prosecuting ateys acting within the scope of their
prosecutorial duties are imme from suit under 8 198%ee Imbler v. Pachtma#24 U.S.
409, 431 (1976). When deciding whether @dltgoimmunity applies, courts take a
“functional approach” that looks to @hnature of the function performedBuckley v.

Fitzsimmons509 U.S. 259, 269 (1993). The critigaquiry is how closely related the

12



prosecutor’s challenged activity is to his rake an advocate within the judicial phase of
the criminal process.Holloway v. Brush 220 F.3d 767, 77%6th Cir. 2000). Here,
plaintiff's allegations against Pollard entyetelate to his conduct as a prosecutor—
particularly, his handling of pintiff's plea agreement andga negotiations. None of the
allegedly wrongful actins were committed by Pollard owlsiof the judicial phase of
plaintiff's criminal process. Thus, Pollaislimmune from suit, and plaintiff's proposed
claims against him are futile.

In sum, plaintiff's amended complaint wduiot withstand a motion to dismiss, and
the Court will, therefore, deny plaintiff's moti to amend because pioposed claims are
futile [Doc. 74]. See Foman371 U.S. at 18Miiller, 408 F.3d at 807.

IV.  Motions to Dismiss

The Court will now examine defendants’ tioms to dismiss lintiff's original
complaint pursuant to FedeiRRule of Civil Procedure 12(b)(6) [Docs. 27, 36, 41, 43].

A Legal Standard

Rule 8(a)(2) of the Federal Rules of Civil Procedure sets forth a liberal pleading
standard.Smith v. City of Salen378 F.3d 566, 576 n.1 (6@ir. 2004). It requires only
“a short and plain statement of the claim shaythat the pleader is entitled to relief,” in
order to ‘give the defendant fair notice of whia . . . claim is antthhe groundsipon which
it rests.” Twombly 550 U.S. at 555 (quotingonley v. Gibson355 U.S. 41, 47 (1957)).

Detailed factual allegations are not requjrédt a party’s “obligation to provide the

‘grounds’ of his ‘entitle[mentjo relief’ requires more thalabels and conclusions, and a

13



formulaic recitation of the elements of a cause of action will not davdmbly 550 U.S.
at 555 (quotingPapasan v. Allain478 U.S. 265, 286 (1986)):Nor doesa complaint
suffice if it tenders ‘nakedssertion[s] devoid of ‘furthefactual enhancement.’1gbal,
556 U.S. at 678 (quotinpwombly 550 U.S. at 557)).

In deciding a Rule 12(b)jénotion to dismiss, the @ot must determine whether
the complaint contains “@ugh facts to stata claim to relief that iglausible on its face.”
Twombly 550 U.S. at 570. In dag so, the Court “construe[dje complainin the light
most favorable to the plaifiti accept[s] its allegations @sie, and draw][s] all reasonable
inferences in favor of the plaintiff.’'Directv, 487 F.3d at 44 (internal citation omitted).
“A claim has facial plausibilitywhen the plaintiff pleads factual content that allows the
court to draw the reasonable inference tiet defendant is liable for the misconduct
alleged.” Igbal, 556 U.S. at 678 (citinfwombly 550 U.S. at 556). “Determining whether
a complaint states a plausiblaioh for relief will . . . be a coekt-specific task that requires
the reviewing court to draw on itsdicial experience and common senséd. at 679
(citation omitted).

As noted hereinpro selitigants “are held to less stringent [pleading] standards
than. . . lawyers[,] in the sense thapr@ secomplaint will be libeally construed in
determining whether it fails to state aioh upon which relief could be grantedlburdan
951 F.2d at 110 (citingstelle v. Gamble429 U.S. 97, 106 (1976)3ee also Haines v.
Kerner, 404 U.S. 519, 520 (1972).et, this Court’s “lenient treatment generally accorded

to pro selitigants has limits.”Pilgrim v. Littlefield 92 F.3d 413, 416 (61Gir. 1996). For
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instance, federal pleading standards do not pgnmiselitigants to proceed on pleadings
that are not readily comprehensibl€f. Becker v. Ohio State Legal Servs. As§h F.
App’x 321, 322 (6th Cir. 201) (upholding a district court’s dismissal gi@ secomplaint
containing “vague and conclusory allegat unsupported byaterial facts”).

B. Statute of Limitations

The Court will first address whether pitiff's claims against defendants Walker,
Lewallen, Miller, and Murphy shda be dismissed pursuant tiee applicable statute of
limitations?

1. Law

The statute of limitations for a claim foglief under 42 U.S.C. § 1983 is governed
by the state statute of limitatiof personal injury claimsBerndt v. Tennessge96 F.2d
879, 883 (6th Cir. 1986) (citingVilson v. Garcia471 U.S. 261, 275 (1985)). Because
Tennessee’s limitations period for action®ought for personal jories is one year,
plaintiff's 8 1983 claims are, therefore, aldbject to a one-year statute of limitatioSge
Eidson v. State of Tenn. Dep’'t of Children’s Serg40 F.3d 631, 634 (6th Cir. 2007);
Tenn. Code Ann. § 28-3-104(a)(1).

The date on which the stagubf limitations begins to run in a 8 1983 action is a
guestion of federal lawKuhnle Bros., Inc. v. Cty. of Geauyded3 F.3d 516, 520 (6th Cir.

1997) (citing Sevier v. Turner742 F.2d 262, 272 (6tir. 1984)). Ordinarily, the

®> Defendant Barclay does nobwre the Court to dismiss pidiff's claims on the ground
of the statute of limitations. Consequently, @wurt will discuss Barclay’s motion to dismiss on
different grounds.
15



limitations period starts to run “when theapitiff knows or haseason to know of the
injury which is the basis of his action.Sevier 742 F.2d at 273. In determining when
§ 1983 actions accrue, courts should consieat event should havalerted the typical
lay person to protect his or her rightsDixon v. Anderson928 F.2d 212, 215 (6th Cir.
1991),abrogated on other groundRittman v. Spectrum Health Sy612 F. App’x 810
(6th Cir. 2015).

2. Analysis

Here, defendants Walker, Miller, Murphgnd Lewallen argue that plaintiff's
claims against them are time-barred becausatgf was aware of Isi alleged injuries no
later than December 15, 20Mthen he filed his motion for post-conviction relief under
Rule 28 [Doc. 27 p. 4.

Indeed, three of the five grounds foapitiff's Rule 28 motio were claims of
ineffective assistance of couhbg defendant Walker, which forms the basis of his current
claims against her [Doc. 1 B]. Plaintiff also claimed imis Rule 28 motion that Miller
and Murphy were liable because they wereceffs of the Oneida City Police Department,

which committed fraud upon the court, and plaintiff suggesteddif@indant Lewallen

¢ Defendant Lewallen also moves the Courtdiorextension of time, permitting him up to
and including November 10, 2016, to file a respdog@aintiff's complaint [Doc. 25 p. 1]. This
motion is a result of plaintiff failing to properkerve Lewallen, which left him unaware of this
lawsuit until plaintiff filed a mown for entry of judgment by defauld[]. Plaintiff's complaint
contains many pages of singleaspd allegations, and Lewallen¢ounsel requested additional
time to analyze the multitude of allegatioasd to submit an appropriate responkg].[
Furthermore, the Court has grathi@her defendants in this matter extensions of time, including
up to November 10, 2016, to answer plaintiff's complaidf].] Accordingly, for good cause
shown, the Court will grant Lewallen’s motion for an extension of time. The Court will, therefore,
consider Lewallen’s motion to dismiss [Doc. 43] timely filed.

16



played a role in his alleged wrongful arrasid/or malicious prosecution [Doc. 44 p. 9].
Thus, the fact that plaintiff filed this moth on December 15, 2014,rdenstrates that he
was aware of his alleged injuries causedNglker, Miller, Murphy,and Lewallen, at the
latest, on that date.Consequently, the latest date ptif could have filed his cause of
action was December 15, 2015. Plaintiftl diot file his complaint and commence the
current action, howeveuntil August 3, 2016.

Plaintiff argues that cases involving fraocdn be re-opened at any time because
there is no statute of limitations for “fraud upibie court” [Doc. 38 p. 2; Doc. 39 p. 6]. He
cites, however, no legal authority in support of this proposition. Plaintiff contends that
fraud upon the Court occurs @ an officer of the Court commits fraud during court
proceedingslfl. at 7]. However, based on the Courgsearch into theubject, it appears
that “fraud on the court” typically arisesitiin the context of anotion to set aside a
judgment pursuarbd Rule 60(d).See Gen. Med., P.C. v. Hoon/CMS Health Care Corp.
475 F. App’x 65, 71 (6th Cir2012) (examining a claim of fraud upon the court in the
context of a Rule 60 motion).

Furthermore, as stated by the 8ixtCircuit, “Fraud upon the court

should . . . embrace only that species auft which does or attempts to, subvert the

’ Plaintiff's arrest occurredn August 4, 2014. Typicallghe statute of limitations for
claims related to a criminal @ceeding begin to run #he time the claimant becomes detained
pursuant to the legal procesBox v. Desotp489 F.3d 227, 235 (6th Ci2007). Construing the
facts here in the light nsb favorable to plaintiffhowever, the Court willansider the date he filed
the Rule 28 motion as the date on which hevkmf the injuries caed by defendants Miller,
Murphy, Walker, and Lewallen.
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integrity of the court itself, ors a fraud perpetrated by offiseof the court so that the
judicial machinery cannot perform in the usual mannetd. (citing Demjanjuk v.
Petrovsky 10 F.3d 338, 352-58th Cir. 1993))seeMoore’s Fed. Practice § 60.21(4)(c).
Indeed, “[flraud on the court refers to ‘the sh@gregious conduct involving a corruption
of the judicial process itself.””Gen. Med. 475 F. App’x at 71.The Sixth Circuit has
previously noted the “inherepbwer” of courts to “grantelief for after-discovered fraud
from an earlier judgment.’Demjanjuk 10 F.3d at 356. This isonsistent with Federal
Rule of Civil Procedure 60(d)(3), which permgt€ourt to “set aside a judgment for fraud
on the court.” Fed. R. Civ. P. 60(d)(3).

In this case, plaintiff does not seekiekfrom a prior judgment of this Court but
rather seeks to use fraud on toeirt as a cause of actiondbtain redress for the damages
incurred as a result of defendants’ alleged fraud. Plaintiff has not cited, and the Court is
not aware of, any decisions by courts in #irguit allowing for the doctrine of fraud on
the court to be used to recover privatendges under 8§ 1983 for alleged fraud in prior
litigation. Moreover, courts outsedof this circuit have held & fraud on the court is “not
a ground for the recovery of damadw®y a party in a later lawsuitSee Bradbury v. GMAC
Mortg., LLC 780 F. Supp. 2d 10812 (D. Me. 2011). As sh, the Court does not find
that “fraud on the court” is available as theisdor an independent recovery of damages.

Thus, the Court concludes that the swatitlimitation periodor causes of action
under 8§ 1983 applies to plaintiffs complainBecause more than one year has elapsed

between plaintiff's knovedge of his injury ad his filing of this lavsuit, the Court finds
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that the statute of limitations bars plaif$i claims against defendants Walker, Miller,
Murphy, and Lewallen. Consequently, plaintiffs not set forth a plausible claim for relief
as to these defendants, ahd Court will grant defendanwalker, Miller, Murphy, and
Lewallen’s motions to dismiss on this ground.

C. Barclay’s Motion to Dismiss

Defendant Barclay moves @hCourt to dismiss plaiifif's claims under Rule
12(b)(6), primarily based on his immunity undiee Eleventh Amendment [Doc. 37 p. 6].
The Court will first address plaintiff's clainegainst Barclay in his official capacity and
will then proceed by emining plaintiff's claims agast Barclay in his individual
capacity?

1. Official Capacity

Courts consistently consider attemptsbtong suit against state officials in their
official capacity the same as hging suit againsthe state itself.Will v. Mich. Dept. of
State Police491 U.S. 58, 71 (1989). The Supremeai€dbas held for many years that the
Eleventh Amendment bars federal couftem exercising jurisdiction over actions
involving a statePapasan 478 U.S. at 276, and thisr by the Eleventh Amendment
extends to state officials when they aued in theirflicial capacity. Kentucky v. Graham

473 U.S. 159, 169 (1985). Therefore, agd a state waives iEseventh Amendment

8 The Court cannot conclusively determine vileetplaintiff brings chiims against Barclay,
an Assistant District Attorney in his official cagity or in his individual capacity. Thus, it will
examine plaintiff’'s claims as if he intendsliong claims against Barclay in both capacities.
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iImmunity or Congress overrides it, one cannot sstat@ directly or a state official in their
official capacity. Id. at 167.

In order to state a claim under § 1983, miffi must allege violation of a right
promised by the Constitution @rlaws of the United Statemnd must show that the
deprivation was committed by a persotirag under color of state lawSchorr v. Borough
of Lemoyne265 F. Supp. 2d88, 491 (M.D. Pa. 2003). Neither state nor state officials
acting in their official capacities are “persbrabject to suit under 42 U.S.C. § 1984ill,

491 U.S. at 71.

Here, therefore, plaintiff's assumed gli¢ions against Barclay in his official
capacity are the same iagplaintiff filed suit againsthe state of Tennessee itsdli. at 71.
Congress has not overridden Tennessee'’s intgasimdeed, the Sixth Circuit has held on
multiple occasions that “Congrg did not intend to abrogadestate’s sovereign immunity
in suits for monetarjiability with the promugation of § 1983.”"Berndt 796 F.2d at 881
(citing Quern v. Jordan440 U.S. 332, 340-45 (197%delman v. Jordar15 U.S. 651,
677 (1974)); se also Will 491 U.S. at 66 (“That Congss, in passing § 1983, had no
intention to disturb the States’ Eleventh Amdenent immunity and so to alter the federal-
state balance in that respectsamade clear in our decision @uern”). “Section 1983
provides a federal forum to remedy many degirons of civil liberties, but it does not
provide a federal forum folitigants who seek a remedy against a State for alleged

deprivations of civil liberties.”"Will, 491 U.S. at 66.
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Furthermore, the state of Tennessee m@tsconsented to any such suit, either
expressly or impliedly. Sixth Circuit precedéhas long held that “section 20-13-102(a)
of the Tennessee Code, which expressly prohdmissuits in state court against the state
or where state treasury fumdre potentially involved, alsextends impliedly to suits
brought in federal court.”"Berndt{ 796 F.2d at 881 (citingenn. Code Ann. § 20-13—
102(a)); e Chaudhuri v. Tennessegs7 F. Supp. 860, 2663 (M.D. Tenn. 1991)
(dismissing 8 1983 claims against the stafteTennessee as “barred by the Eleventh
Amendment, which prohits suits against a state or itseagies unless the state consents
to such suit or Congress exprgsabrogates the state’s immunity.”).

Consequently, the state of Tennesseémmune from suit under the Eleventh
Amendment, and the Eleventh Amdment in turn bars plaiffts claims against defendant
Barclay in his official capacity. The Couwtill, therefore, grant defendant Barclay’s
motion to dismiss plairffis claims against him imis official capacity.

2. Individual Capacity

With regard to plaintiff's claims agaih$arclay in his indridual capacity, as
previously discussed herein, prosecuting attorneys acting within the scope of their
prosecutorial duties are immune frauit against them individuallylmbler, 424 U.S. at
431. Without this immunity for prosecuting attorneyf]he apprehension of such
consequences would tend towgrat uneasiness and towareakening the fearless and
impartial policy which should characteriige administration of this office.’ld. at 424.

Absent such immunity, “[tlhe work of therosecutor would thube impeded, and we
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would have moved away from the desired object¥ stricter a fairer law enforcement.”
Id.

As discussed in evaluatinglaintiff's proposed clans against Pollard, when
deciding whether absolute immunity applies,rts take a “functional approach” that looks
to the nature of # function performedduckley 509 U.S. at 269, and the critical inquiry
is how closely related the prosecutor’'s chaded activity is to his role as an advocate
within the judicial phase dhe criminal processHolloway, 220 F.3d at 775Courts have
established that prosecutorg absolutely immune from alleians of non-disclosure or
suppression of exculpatory informatiohmbler, 424 U.S. at 430-3%gee also Koubriti v.
Converting 593 F.3d 459, 467 (6th Cir. 2010). Imbler, the Supreme Court held that
absolute immunity protected a prosecutor fadlagations that he used false testimony and
suppressed material evidencearder to obtain a conviction424 U.S. at 430-31. In
Koubriti, the Sixth Circuit ruled that false tesony at trial, malicious prosecution,
defamation, and nondisclosure of exculpatofgrimation at trial are covered by absolute
prosecutorial immunity. 593 F.3d at 467.

Here, plaintiff alleges that defendarBarclay: (1) suppressed exculpatory
information, (2) allowed false testimony,) (8uppressed material evidence in order to
obtain a conviction, (4) engadjén malicious prosecutiors) committed fraud upon the
court, (6) subpoenaed irrelevant witnesses] (7) discussed moitial testimony with a
confidential informant [Doc. 1 pp. 5, 7, 8, 12]. The Court finds that this alleged

misconduct set forth in plaintiffsomplaint relateso activities that fth within Barclay’s
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prosecutorial capacity; theretgrabsolute prosecutoriahmunity appliesto defendant
Barclay in his individual capacity. As a resutitareas where pldiff's complaint can be
read to assert a claim against Barclay & individual capacity, absolute prosecutorial
immunity shields hm from liability.

Thus, the Court will grant dendant Barclay’s motion to dismiss plaintiff's claims
against him in his individuatapacity on this ground, seeing as plaintiff has not stated a
claim against Barclay upon which relief cangsanted. As the Court finds that dismissal
IS appropriate on this basis, the Court dedito address Barclay’s additional arguments
in favor of dismissal.

V. Plaintiff's Motion for Reconsideration of Magistrate Judge Order

Finally, the Court turns to Plaintiff’'s Qdxtion to United States Magistrate Judge
Order Entered 06/16/17 Grargibefendants Second Motion Btay Discovery [Doc. 92].

In this motion, plaintiff objects to the Horalle Magistrate Judge Guyton’s decision to
extend the stay of discovemy this matter, pending a rufinon defendants’ motions to
dismiss [Doc. 90]. Having ruled on defenda&nnotions to dismiss herein, however,
plaintiff's objection to Judge Guyton’s Ordemew moot. Thus, the Court will deny this
motion as such.

VI.  Conclusion

Accordingly, for the reasonsated herein, the Court will: (IPENY plaintiff's
Motions for Entry of Judgment bpefault [Docs. 20, 21]; (2GRANT defendant

Lewallen’s Motion for Extension of Time TAnswer or Otherwise Plead [Doc. 25]; (3)
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GRANT defendant Walker’'s Motiofo Dismiss [Doc. 27]; (4JGRANT defendant
Barclay’s Motion To Dismiss [Doc. 36]; (833RANT defendants Miller and Murphy’s
Motion To Dismiss [Doc. 41]; (6)sRANT defendant Lewallen’s Motion To Dismiss
[Doc. 43]; (7) DENY plaintiff's Proposed Motion ToSupplement and or Amend
Complaint [Doc. 74]; and (8PENY as moot plaintiff's Objecton to United States
Magistrate Judge Order [Doc. 92].

The Clerk of Court will bIRECTED to CLOSE this case.

ORDERACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE

24



