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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
DAVID A. MOWERY,
Plaintiff,
V. No. 3:162V-502-HBG

NANCY A. BERRYHILL,!
Acting Commissioner of Soci&8ecurity,

Defendant.
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MEMORANDUM OPINION

This case is before the undersigned pursuant to 28 U.S.C. 8§ 636(b), Rule 72(b) of the
Federal Rules of Civil Procedure, and the consent of the pdbtes22]. Now before the Court
is thePlaintiff's Motion for Judgmenon the Pleadingand Memorandum in Support [Dad9 &

20] andthe Defendant’s Motion for Summary Judgment and Memorandum in Support [Z®cs.
& 24]. David A. Mowery (“the Plaintiff’) seeks judicial review of the decision of the
Administrative Law Judge the ALJ"), the final decision of the Defendant Nancy A. Berryhill
Acting Commissioner of Social Security (“the Commissionefpr the reasons that follow, the
Court will DENY the Raintiff’'s motion, andGRANT the Commissioner’s motion.

. PROCEDURAL HISTORY

On December 13, 201the Plaintiff filed an application for disability insurance benefits
pursuant to Title Il of the Social Security Act, 42 U.S.C. 8§ 40Xkeq. claiming aperiod of

disabilitythat began on November 15, 20]Tr. 553, 181-82].After his application was denied

! During the pendency of this case, Nancy A. Berryhill replaced Acting Casiumer
Carolyn W. Colvin. Pursuant to Federal Rule of Civil Procedure 25(d), Nancy A.hBlersy
substituted as the Defendant in this case.
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initially and upon reconsideration, the Plaintiff requested a hearing befofd.h [Tr. 139.
Following a hearingTr. 68-94], the ALJ found the Plaintiff was “not disabled” [B3-63. The
Appeals Councilltimately deniedthe Plaintiff's request for revieMr. 1-4], makingthe ALJ’s
decision the final decision of the Commissioner.

Having exhaustettis administrativeremedis, the Plaintiff filed a Complaint with this
Court on August 11, 2016eeking judicial review of the Commissioner’s final decision under
Section405(g) of the Sociabecurity Act [Doc. 1].

. STANDARD OF REVIEW

When reviewing the Commissioner’s determination of whether an individual isletisa
pursuant to 42 U.S.C. § 405(g), the Court is limited to determinmgtherthe ALJ’s decision
was reached through application of the correct legal standards and inaaceondith the
procedure mandated by the regulations and rulings promulgated by the Commjissiche
whether the ALJ’s findings are supported by substantial evidéia&ley v. Comm’r of Soc. Sec.
581 F.3d 399, 405 (6th Cir. 2009)t&tion omitted; Wilson v. Comm’r of Soc. Se878F.3d 541,
544 (6th Cir. 2004).

Substantial evidence is “more than a scintilla of evidence but less than a prepogdéeran
is such relevant evidence as a reasonable mind might accept as adequate to sapglotian.”
Cutlip v. Sec'y of Health & Human Serv25 F.3d 284, 286 (6th Cir. 1994jtations omittedl It
is immaterial whether the record may also possess substantial evidenppoot & different
conclusion from that reached by the ALJ, or whether the reviewing judge may ladeddie
case differently.Crisp v. Sec’y of Health & Human Servs90 F.2d 450, 453 n.4 (6th Cir. 1986).

The substantial evidence standard is intended to create a “zone of choice’ witbhn thvi

Commissioner can act, withoutetliear of court interference.Buxton v. Halter 246 F.3d 762,
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773 (6th Cir. 2001) (quotinilullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)). Therefore, the
Court will not “try the casée noveg nor resolve conflicts in the evidence, nor decide questions of
credibility.” Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984)tation omitted).

On review, the plaintiff “bears the burden of proving his entitlement to benefity/és v.
Sec'y. of Health & Human Sery46 F.3d 510, 512 (6th Cir. 1994jtationomitted).
1. ANALYSIS

Disability” is the “inability to engage in any substantial gainful activigyréason of any
medically determinable physical or mental impairment which can be expectedtinrdsath or
which has lasted or can be egfasl to last for a continuous period of not less than twelve months.”
§ 423(d)(1)(A); 20 C.F.R. § 404.1505(a).

Disability is evaluated pursuant to a figsgep analysis summarized as follows:

1. If claimant is doing substantial gainful activity, haas disabled.

2. If claimant is not doing substantial gainful activity, his
impairment must be severe before he can be found to be disabled.

3. If claimant is not doing substantial gainful activity and is
suffering from a severe impairment that has lasted or is expected to
last for a continuous period of at least twelve months, and his
impairment meets or equals a listed impairment, claimant is
presumed disabled without further inquiry.

4. If claimant’s impairment does not prevent him from doing his
past relevant work, he is not disabled.

5. Even if claimant’s impairment does prevent him from doing his
past relevant work, if other work exists in the national economy that
accommodates his residual functional capacity (“RFC”) and
vocational factors (age, education, skills, etc.), he is not disabled.
Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997) (citing 20 C.F.R. § 404.1520).

A claimant’s residual functional capacity (“RFC”) is assessed between stepstia four



and is “based oall the relevant medical and other evidence in your case rec@@C.F.R. 8
404.1520(a)(4), (). An RFC is the most a claimant can do despitelimitations. §
404.1545(a)(1). The claimant bears the burden of proof at the first four S¥giers 127 F.3d
525. The burden shifts to the Commissioner at step fole At the fifth step, the Commissioner
must prove that there is work available in the national economy that the claimant atardohpe
Her v. Comm’r of Soc. Se@03 F.3d 388, 391 (6th Cir. 1999) (citiBgwen v. Yuckerd82 U.S.
137, 146 (1987)).

On appeal, the Plaintiff maintains that the ALd&cisionis not supported by substantial
evidence First, the Plaintiff contends that the ALJ failed to account‘feoderate” mental
limitations opined bynon-examining state agency sourgcesassessing the Plaintiff's RE{Doc.

20 at 1517]. Second, the Plaintiff submits that the ALJ did not properly weigh the medical
opinionsof his treating physician, William Robinson, M.OId. at 1819]. Next, the Plaintiff
asserts that the ALJ did not properly consider and assess the Plaiotiffdaints of pain. I§l. at
19-21]. Lastly, he Plaintiff argues that the hypothetical question posed to a vocational exper
(“VE”) failed toaccount for all of the Plaintiff’'s mental limitationsid[at 1617]. The Court
will address each alleged error in turn.

1. RFC - Mental Limitations

The Plaintiff argues that the ALJ failedpgooperly consider numerotsioderate” mental
limitations imposedy nonexamining state agenspurcesRebecca Joslin, Ed.D., and Marvin
Blase,M.D. [Doc. 20 at 1516]. In addition, the Plaintiff submits that the ALJ’s reliance on
treatment notes from treating physician, Dr. Robinson, tamdstrate the absence of concentration
issues was error because “Plaintiff was never examined for concentsaties by Dr. Robinson.”

[1d.].



In relevant part, the ALJ determined that the Plaintiff has an RFC to “pedonple,

routine, repetitive tsks, meaning that the [Plaintiff] can apply common sense understanding to

carry out, oral, written, and diagrammatic instructions.” [Tr. 58.] In addition, thetiRlécan
frequenly interact with the public and coworkers.Id]. In reaching this dermination, the ALJ
addressed, among other evidence, the medical opinions @xaomning state agency sources,
Dr. Joslin and Dr. Blase. [Tr. 881]. The ALJ gave “some weight” to the opiniosfdoth doctors
[1d.].

The Court finds that the ALJ gperly considered the Plaintiffs mental limitatioims
determining the Plaintiff's RFC.The Courtfinds no merit in the Plaintiff’'s contention that the
ALJ did notproperly considethe “moderate” limitations opinetly Dr. Joslin and Dr. Blase. In
thisregard, the Courbbserveghat the “moderate” limitations the Plaintiff refersaxefindings
thedoctors made in Bsychiatric Review Techniquand nonRFC findings ina Mental Residual
Functional Capacity Assessment.

As to thePsychiatric Review Techniqu8pocial Security Ruling 98p explainghat the

technique“assess an individual's limitations and restrictions from a mental impairment(s) in

categories identified in the ‘paragraph B’ and ‘paragraph C’ criteria of theradutal disorders

listings.” 1996 WL 374184, at *4 (July 2, 1996)he"“limitations identified in the ‘paragraph B’

and ‘paragraph C’ criteria areot an RFC assessment but are used to rate the severity of mental

impairment(s) at steps 2 and 3 of the sequential evaluation proddsémphasis added)it is
well established that limitations opinetth regard to the “paragraph B” and “paragraptc@Xeria
will not necesarily result in identical evensimilar limitations within the RFC determination o

subsequent steps of the sequential evaluaBe® Turbeville v. ColvjiNo. 1:12CV-00061, 2014

WL 6605483, at *10 (M.D. Tenn. Nov. 19, 2014) (“[Step 3 and the RFC] are separate steps and a
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finding at one step does not necessarily equate to the sagimegfbeing made at a later step.”);
Pinkard v. Comm’r of Soc. Sec. AdmiNo. 1:13CV1339, 2014 WL 3389206, at *10 (N.D. Ohio
July 9, 2014) (finding that “the ALJ does not have to include paragraph B finding in his RFC
finding” and concluding that “the ALwas correct in finding that Plaintiff had moderate limitations
in evaluating her mental impairment under the listings at step three of the sequehiiati@v
process, and in not including a ‘moderate limitation in concentration, persistenpacaid his
residual functional capacity finding at steps four and fivBgijey v. AstrugNo. CIV.A. 16227-
JBC, 2011 WL 3880503, at *2 (E.D. Ky. Aug. 31, 2011)(“The RFC assessment takes into account
all of the relevant evidence in the case record, . d.tla@ ALJ was not required to specifically
adopt ‘paragraph B’ findings in his development of a complete and accurate asse$&8agey’'s
mental impairment.”) (citing Soc. Sec. Ru-86, 1996 WL 374184)Thereforethe Court finds
that the ALJ was nakquired to include limitations identified in tRsychiatric Review Technique
into the RFC.

With regard tdheremaining “moderate” limitations cited by the Plaintiff, these limitations
can be found in th®lental Residual Functional Capacity Assessmeompleted by the doctors.
[Tr. 104105, 120121]. While the assessments opinghe Plaintiff’'sability to perform different
work relatedmentalfunctions the Plaintiff does not cite to actual RFC findings. Within the
assessments, prior to makiamgRFC finding, aseries of detailed questioase first asked tthelp
determine the individual’s ability to perform sustained work activities.” [I04, 120.
Importantly,this questionnaire section is not an RFC determination but rather a worksheet to help
assess a claimant’'s RFCld.]. The actual RFC finding is recorded at the end “in the narrative
discussion(s).” Ig.]. The “moderate” limitations cited by the Plaintiff fall with the questionnaire

section. The Plaintiff has not cited, and the Court is not aware of, any regulatiory, adeng
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or case law that would require the ALJ to specifically asseadoptany of the limitations opined
therein which, again, are not RFC findings.

Accordingly, the ALJ was only requiretb, and indeed didzonsider the RFC findings
made by Dr. Joslin and Dr. Blase. The doctors rendered identical opinitimsir respective
Mental Residual Functional Capacity Assessmastfllows: the Plaintiffcouldunderstand and
recall simple instructions and work locatiohs; could perform simple tasks and sustain adequate
concentration, persistence, and pace throughout the workeayguldfunction in a position that
did not require relating to the public and could sufficiehtindle interaction with coworkers; and
he couldavoid hazards and adopt to workplace changes but would function best in a workplace
setting with defined workplace tasks and not be required to develop independgritaegoals.

[Tr. 106,122]. TheALJ considered Dr. Joslin’s and Dr. Blasejsinions, assigned thetaome
weight” and explained his reasons for the weight assigned. [De81K0The Court finds no
errorin the ALJ’s consideration of Dr. Joslin’scbr. Blase’snental limitations

TheCourt also finds no merit in the Plaintiff’'s arguments regarding treatingquduy,sDr.
Robinson. In support of hisontentionthat the ALJ did not properly consider his “moderate”
mental limitations, e Plaintiff first complains that the ALJ erroneously relied on Dr. Robinson’s
treatment notes irfessentially” concluding that the Plaintiffhad no suchproblems” with
concentration [Doc. 20 at 15]. The Plaintiff argument is without merit. Firste ALJrelied
on Dr. Robinson’s treatment notest step threan assessing the Plaintiff's concentration,
persistence, and paagaderthe “paragraph B” criteria. [Tr. 57At step three, the ALJ specifically
found that the Plaintiff had “moderate diffldes” in this area. [Id.]. Thus, Dr. Robinson’s
treatmennotes assisted the ALJ in finding moderate limitatio&econd, the ALJ did not rely on

Dr. Robinson’dreatment notet conclude the Plaintiff “had no such problemstamcentration
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as the Plaintiff claims To the contrary, the ALJ concluded thhe Plaintiff had “moderate
difficulties,” and Dr. Robinson’s treatment notes “did not exhibignificant difficulties with
concentration.” [Tr. 57{emphasis added)lhe Plaintiff also arguefat the ALJ could not rely

on Dr. Robinson’s treatment notes because the doctor “never examined [the Plaintiff] f
concentration issues.” [Doc. 20 at 15]. Dr. Robinson did treat the Plaintiff's complaamtsiefy

and depression, and examination findings typically documented normal insight, judgment, mood,
effect, and orientation, as well as intact recent and remote memary 1 471, 486, 493, 525,

530, 534]. Given Dr. Robinson’s treatment and examination finding<;dlurt finds that it was
reasonable for the ALJ to conclude that the Plaintiff “did not exhibit signifidéficulties with
concentration.”

Accordingly, the Court finds that the ALJ properly considered the Plaintiff'atahe
limitationsin assessing thlaintiff's RFC.

2. Opinions of Treating Physician Williams Robinson, M.D.

The Plaintiff submits that the ALJ committed reversible error by failing to mssig
controlling weight tdr. Robinson$ opinions.

On March 28, 2014, Dr. Robinson completed a “Treating Source Statement Physician

Capacities Evaluation,” wherein he responded to multptEce questiongegarding the
Plaintiff's physical capacity to perform different werilated activities. [Tr. 4881]. Therein,
Dr. Robinson opined that the Plaintiff could sit for three hours at one time and up to five hours
total, and heouldstand and walk for one hour at one time and stand or walk up to two hours total.
[Tr. 480]. Hecoulduse his hands for repetitive actions, such as simple grasping, pushing and
pulling, and fine manipulation, babuld notuse his feet or legs for repetitive movements, such as

operating foot controls.1d.]. As to lifting, the Plaintiffcould constantly lift up to four pours]
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frequently lift between five and 19 pounds, occasionally lift 20 to 4@g¢&, and rarely lift 50 to

100 pounds. Ifl.]. With regard to carrying, heouldconstantly carry up to four pounds, frequently
carry five to nine pounds, occasionally carry 10 to 19 pounds, rarely carry 20 to 49 pounds, and
never carry 50 pounds arore [Tr. 481]. The Plaintiff could frequently reach above shoulder
level, occasionally beh rarely squat or climb, and never crawld.]. He hadmild restrictions
against driving automotive equipment, moderate restricagamstexposure to marked changes

in temperature and humidity, dust, fumes, and gaseswasdcdompletely restri@d against
unprotected heights and moving machineryd.][ Finally, Dr. Robinson indicatethat the
Plaintiff's pain was “moderately severe.Id]].

Dr. Robinson also completed a second form on February 12, 2015, in connection with the
Plaintiff's request for disability benefits from a private insurer.r. B61-62]. Dr. Robinson
documentedhe Plaintiff's reported symptoms of epigastric pain, lower extremity netimiocpa
pain, and low back pain. [Tr. 561He alsonoted diagnoses of chronic abdominal pain, diabetic
peripheral neuropathy, and lumbar disc disease and docune@edhation findings of @inful
and decreaskrange of motion of the lumbar spine and decreééseling in the lower extremities
[Tr. 561]. Dr. Robinsomoncluded that the Plaintiff cannot perform activities of daily living. [Tr.
562].

The ALJ assigned “little welg” to Dr. Robinson’sopinions [Tr. 60]. As to the March
28, 2014 treating source statement, the ALJ found the opinion did not provide any specific support
for the limitations opinetherein and there wam objective evidence in the record to support the
standing, walking, and sitting limitationgld.]. As to the February 12, 2015 opinion, the ALJ
found that Dr. Robinson did not provide any “specific reasons beyond pain and decreasgd feelin

which did not help assess what the claimant is actaafable of performing.”Idl.].
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Under the Social Security Act and its implementing regulations, if a tredtiysjgmn’s
opinion as to the nature and severity of an impairment is (1)}swpported by medically
acceptable clinicadnd laboratory diagnostic techniques and (2) is not inconsistent with the other
substantial evidence in the case record, it must be given “controlling wei@@®.C.F.R.8
404.1527(c)(2). When an opinion does not garner controlling weight, the apopight to be
given to an opinion will be determined based upon the length of treatment, frequency of
examination, nature and extent of the treatment relationship, amount of relediricevihat
supports the opinion, the opinion’s consistency with the record as a whole, the speciatizat
the source, and other factors which tend to support or contradict the opinion. 8§ 404.1527(c)(1)
(6).

When an ALJ does not give a treating physician’s opinion controlling weight, the AltJ mus
always give “good reass” for the weight given to a treating source’s opinion in the deciscbn.

A decision denying benefits “must contain specific reasons for the weight tgivihie treating
source’s medical opinion, supported by evidence in the case record, and muficntsy
specific to make clear to any subsequent reviewers the weight the adjudicatar tjeverdating
source’s medical opinion and the reasons for the weight.” Soc. Sec. R, 8896 WL 374188
at *5 (July 2, 1996) Nonetheless, the ultimate decision of disability rests with the Seg King
v. Heckler 742 F.2d 968, 973 (6th Cir. 1984ullenger v. Comm’r of Soc. Se255 F App’x
988, 992 (6th Cir. 2007).

The Court finds the ALJ provided “good reason,” supported by the record, foniagsig
little weigh to Dr. Robinson’s opinions. As to the February 12, 2015 opinien Plaintiff
disagrees with the ALJ’s finding that Dr. Robinson did not give any spee#sons for his opinion

other than noting pain and decreased feeling. [Doct 28]a The Plaintiffcitesto his diagnoses
10



of chronic abdominal pain, diabetic peripheral neuropathy, and lumbar disc disddde. |
However, a diagnosis alone says nothing about the severity of a condityys 880 F.2d at 863.
The Plaintifffurthercites to his symptoms of pain and examining findiafjdecreased range of
motion of thelumbar spine. [Doc. 20 at 18]. The ALJ, howewemsidered the opinion’s report
of pain and decreased feelibgt reasonably observed thia¢se findings daot translate into what
the Plaintiff can and cannot do in functional tern&ee Carney v. ColvilNo. 3:12CV-00744,
2015 WL 5089783, at *8 (M.D. Tenn. Aug. 17, 2018pholding an ALJ's assignment of little
weight to an examining source who “fails tvey specifics as to what actual limitations were
imposed on [the claimant’s] functional ability”).

As totheMarch 28, 2014reating source statemetttiePlaintiff argues that contrary the
ALJ’s finding, Dr. Robinson’s treatmemiotesand the recordupport the limitations opined. [Doc.
20 at 18]. The Plaintiff cites tariousmedical recorddncludingradiographic films of the lumbar
and lumbosacral spine, an upper gastrointestinal endos€dpgcans of the abdomen, pelvis,
chest, and thorax, and an MRI of the brain and ngck. 271, 307, 402, 404, 423, 432, %36
Theseimaging studies and diagnostic testmwever,almost exclusively document mild to
unremarkable and normal findinggld.]. The Plaintiff also cites to “positive examinatio
findings” by Dr. Robinsorbut findings include normal gait, station, muscle strengiid tone
despite “abnormal”’ sensatior.Tr. 41819]. Additionally, the Plaintiff citego a referral to a
gastroenterologist and numerous lab wopsrelated tdhis diabetes. [Tr. 445, 473, 476, 503,
50-10, 51920]. The Plaintiff does not explain the relevance of this evidence, how it undermines
the ALJ’sassignment of little weighbr supports the limitations opined by Dr. Robinson. In fact,
the Plaintiffdoes not draw a connection between any ofntleelicalevidence he cites and the

functional limitations assessed by Dr. Robinson.
11



Finally, the Plaintiff suggests that the ALJ’s RFC finding and overall decisioyirdg
benefits is not supported by subtal evidence because no medical opinion of record was given
controlling weight. [Doc. 20 at 19]. A claimant’'s RFC, however, is a decexatusively
reserved to the Commissioner. 20 C.F.R. § 404.1527(d)[Z)o require the ALJ to badhis]

RFC finding on a physician’s opinion, would, in effect, confer upon[thedical] source the
authority to make the determination or decision about whether an individual is undabidityl]

and thus would be an abdication of the Commissioner’'s statutory s#sgionto determine
whetter an individual is disabled.Rudd v. Comm’r of Soc. Sg631 F. App’x 719, 728 (6th Cir.

2013) (nternal quotation marks and citation omittesBeSimon v. Comm’r of Soc. Sgdo. 2:16

CV-259, 2017 WL 1017733, at *6 (S.D. Ohio Mar. 16, 2017) (“Although the RFC must be
supported by evidence of record, it need not correspond to, or even be based on any specific
medical opinion.”).

Therefore, the Court finds no merit in the Plaintiff's assignment of errihis regard.

3. Complaints of Pain

The Plaintiff also argues that the ALJ failed to correctly assess hisigragming medical
evidence documenting abdominal pain and pain caused from the Plaintiff's degengisative
disease and peripheral neuropathy. [Doc. 20 at 19-20].

“An individual's statement as to pain or other symptoms shall not alone be conclusive
evidence of disability. ..” 42 U.S.C. § 423(d)(5)(A). Our appellate court has established-a
step analysifor evaluating complaints of pain. “Firshe ALJ must determine whether there is a
medically determinable mental impairment that could reasonablyecied to produce the
claimants alleged pain and symptorhsCourter v. Comm’r of Soc. Sed.79 F. App’x 713, 722

(6th Cir. 2012). At the seconstep, “the ALJ must consider whether the alleged intensity,
12



persistence, and limiting effects of the symptoms actually limit the claisnainitity to do work—
which requires a credibility finding. 1d. (citing Jones v. Comm'r of Soc. S&&36 F.3d 469476
(6th Cir.2003)).

In the instant case, the ALJ determined that the medical record did not supgextetity
of pain alleged by the Plaintiff[Tr. 59, 61]. The Court finds that substantial evidence supports
the ALJ’s finding. As to the Plaintiffs diabetic neuropathy, the ALJ observed that the neuropathy
caused numbness and paitha Plaintiff sextremities and abdomgaind the Plaintiff complaed
of difficulty walking. [Tr. 59]. However, physical examinations routinely noteanabmuscle
strength and tone, no peripheral edema, and normal gait and station despite decredgatisensa
the lower extremities. [Tr. 5896, 405, 417, 469, 483, 496, 524. Moreover, the Plaintiff
generally had normal range of motjaithough the ALJ notethat medical records documented
decreasedange ofmotionin the Plaintiff'sright upper extremity beginning i@ctober2013as
well ascomplaintsof a burning sensation in January 2015. [Tr. 59, 513, 522, 525].

The ALJ further considered the Plaintiff's lower back pain attributed to degjereedisc
disease of theumbar spine. [Tr. 59 The ALJ discussed radagical imagining from November
2010 that confirmed minimal degenerative changes and mild scoliosis and tiny gtedph.

59, 423, 432]. While the Plaintiff demonstrated some limited range of motion redrotimpis
lumbar spine abnormalities, the ALJ observed that the Plaintiff contemporanerh#iiteel
normal gait, station, and strength durihg same physicaxaminations [Tr. 59, 525, 530, 534].

The Court finds that thaLJ’s findings are well within the “zone of choices” provided by

the evidence.See Blakley581 F.3d at 406 (holding that “[tlhe substaré@idence standard . . .

presuppses that there is a zone of choice within which the decisionmakers can gwaithand
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that as long as substantial evidence supports the ALJ’s finding, the fadtahratbrd contains
evidence which could support an opposite conclusion is irrelevant) (quotations omitted).

The Plaintiffargues that “even Dr. Summers,” a consultative examiner, “fdaockased
range of motion in his lumbar spine aetreasedensation to touch in bilateral lower extremities.
[Doc. 20 at 20 (citing Tr. 465)]. Yet, despite these examination findings, Dr. Sumsweopaied
that Plaintiff couldwork from a seated position, operate hand and some foot controls, had full and
unrestricted use of both upper extremities, could stand and walk for up to sixduudslift up
to 20 pounds, and would have difficulty bendingpoping, kneeling, squatting, crouching,
crawling, and climbing. [Tr. 465]. The ALJ gavadgnificantweight” to Dr. Summers’s opinion
except his finding that the Plaintiff had full use of his upper extremities. 600]. The ALJ,
instead, concluded that the Plaintiff was more restlianhd limited him to frequent use of his
bilateral extremities. [Tr. 58, 60]. Thus, Dr. Summers’s findings support thesAlaih
assessment.

Accordingly, the Court finds the ALJ properly considered the Plaintiff’'s complaiht
pain.

4, Hypothetical Question

Finally, the Plaintiff maintains thahe ALJ’s failure to properly consider his mental
limitations resulted in the ALJ asking/& hypothetical questions thdid not accurately represent
his functional abilities [Doc. 20 atl6-17]. The Plaintiff maintains that the VE was not asked to
consider the “moderate” limitations opined by Dr. Joslin, Dr. Blase, or congalttiaminer,
Kathryn Smith, Ph.D. Ifl.]. As a result, the Plaintiff argues titae ALJ’s reliance on the VE'’s

testimony at step five of thequential evaluatiors not supported by substantial evidenciel.]|
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At step five, the ALJ relied on VE testimony to find that other work exists indhienal
economy that the Plaintiff can perform, including the jobs of small products assembl
housekeeping cleaner, and inspector and hand packager. 3, 8292]. During the hearing,
the ALJ posed three different hypotheticals, one of which was based on Dr. JusliDs. Blase’s
RFC findings, and another which was based on Dr. Robins@aisng state sourceTr. 89-93].
Ultimately, the ALJ relied on the VE’s response to the hypothetical that inedegobr. Joslin’s
and Dr. Blase’s RFArdings. [Tr. 62]. In the ALJ’s decisipheexplairedthat the VE testified
to the existence of other work based on the Plaintiff's RFC, and the ALJ reliedhotestimony
in making his step five determinationld]. The ALJalso explained that o#r hypothetical
guestions were posed to the VE that included limitations that were in addition, omdiffera,
the RFC adopted in the decision, but that these other hypothetical questions “ee=sarily
posed to the [VE] at that time in the intereSadministrative efficiency,” and that the ALJ had
subsequently found, based upon a review of the entire record, that these additional amd differ
limitations were not supported by the evidenoe therefore do not represémé¢ Plaintiff's RFC
as detemined in the ALJ’s decision. [Tr. 623]; seeWagers v. Comm’r of Soc. Seldo. 1:15
CV-312, 2016 WL 4211811, at *7 (S.D. Ohio June 28, 2016)g'common for an ALJ to elicit
testimony from a VE using multiple hypotheticals, and later to issue amoongiased on only one
of those hypotheticals, as the ALJ did in this ¢asedopted byNo. 1:15CVv312, 2016 WL
4194504 (S.D. Ohio Aug. 9, 2016)eager v. ColvinNo. 5:12CV02554, 2013 WL 6019204, at
*10 (N.D. Ohio Nov. 13, 2013)'Because ALJs do not know how they will decide a matter until
the evidence of record is reviewed thoroughly, they often ask multiple hypathBt

Having found that the ALJ properly considered the Plaintiff’'s mental limitations, Dr

Robinson’s opiniog, and the Plaintiff’'s complaints of pain, the Court firtie hypothetical
15



guestiorposed to the VE that incorporated Dr. Joslin’s and Dr. Blase’ RFC findings, and tise ALJ
reliance on the VE’s response, wagspropriate andonstitutes substantial evidence at step five.
SeeSmith v. Halter 307 F.3d 377, 378 (6th Cir. 2001) (“A vocational expert’s testimony
concerning the availability of suitable work may constitute substantigleese where the
testimony is elicited in response to a hypothetical question that accuratdbyrbete plaintiff's
physical and mental impairments.”).

As the Court has explained above, the “moderate” limitations the Plaintiff commifin
with regard to Dr. Joslin and Dr. Blase are not RFC findings and were therefordypexgpkrded
from the hypothetical question3.he Plaintiff's argument as to consultative examiner, Dr. Smith,
fares no better. The Plaintifomplains that the VE was not asked to consider Dr. Smith’s
limitations that the Plaintiff was mildifo-moderately limited in corentration, persistence, and
ability to adapt to changes and requirements. [Doc. 20 at 16 (citing Tr. 461)]. The Couhdinds
Plaintiffs RFC, which limits him to simple, routine, and repetitive tagktually accommodates
Dr. Smith’s mildto-moderatdimitations. Seee.g, SmithJohnson v. Comm’r of Soc. S&g79 F.
App’x 426, 4%-37 (6th Cir. 2014)holding that an RFC and hypothetical question that included
“simple, routine, repetitive tasks” adequately conveyed the plasmtiffoderate limitatiornin
concentration, persistence, and pace).

Therefore, the Court finds the Plaintiff's argument in this regard is nottakaedh and

substantial evidence supports the ALJ’s finding at step five.
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VI.  CONCLUSION

Basedon the foregoingthe Plaintiff's Motion for Judgmenbon the PleadingfDoc. 19]
will be DENIED, andthe Commissioner'$/otion for Summary JudgmenbDoc. 23] will be
GRANTED. The decision of the Commissioner will B&EFIRMED. The Clerk of Court will
be directed t&CL OSE this case.

ORDER ACCORDINGLY.

United States Magistrate Judge
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