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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

LOGAN VANDERHOEF, )

Plaintiff, %
V. ; No.: 3:16-CV-508-TAV-DCP
MAURICE KELLY DIXON, ))

Defendant. ))

MEMORANDUM OPINION AND ORDER

On March 20, 2018, the jutyial in this civil matter bgan. On March 22, 2018,
the civil jury returneda verdict, finding defendant liabfer a civil rights violation under
42 U.S.C. 8 1983 and for assault and falggrisonment under Tennessee state law [Doc.
103]. At trial, defendant moved for directedrdict on the grounds that defendant was
entitled to qualified immunity. The Court took this undeviseiment, and now defendant
has moved for judgment as a matter of lawtl@question of qualified immunity as well
as on the individual claims themselves [Doc. 11 BJaintiff responded in opposition [Doc.
119] and defendant replied . 120]. For the followingeasons, the Court will grant

defendant’s motion.

1 Plaintiff filed a motion for leave to fila supplemental brief [Doc. 121]. Defendant
responded in opposition [Doc. 122], and plaintifflred [Doc. 123]. After reading the proposed
supplemental brief, the Court finds that it is mpreperly considered as a sur-reply. The Court
GRANTS plaintiff's motion [Doc. 121] for the limitg purpose of replying to the alleged “new
argument” raised by defendant in his reply [Doc. 120].
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Background

Defendant, Maurice Dixonis employed full-time as an SPO, security police
officer, at the Y-12nuclear plant [Doc. 116 p. 137]. ldéso works part-time as a reserve
police officer withthe City of Maryville Police Departmenid[]. On the afternoon of
May 19, 2016, defendant was ot duty with the Maryvik Police Department, nor was
he wearing a policainiform, traveling in a police Vecle, or carrying a department-
issued firearmlfl. pp. 142, 150-52]. As he was dimg home from mowing his son’s
lawn, defendant was involved in a car acnoidgith plaintiff, Logan Vanderhoef.Id. p.
142]. Atthe time, he was traveling his own home in his personal truck towing a lawn
mower on a trailer.

At the time of the accident, plaintifffas driving a 2000 Mustang that he had
owned for seventeen days [Ddd .7 p. 42]. He had two friends, who were minors at the
time, riding with him [d. p. 43], and a third friend was following plaintiff in his own
Mustang [d. p. 44]. As the cars approached the intersection of KeRoad and
Cunningham Road, plaintiff came aroundcarve too fast, revving his engine, and
swerved into th@ncoming lane of traffic [Doc. 116 147]. Defendant was traveling
in the oppositedirection |d. p. 145].  Plaintiff swerved to the left-hand ditch, hit a
telephone pole, and then ewed back across the roduiting the front fender of
defendant’s truck in the procedd.[pp. 145-46].

After the impact and both cars cameatstop, defendant exited his truck and

approached plaintiff's car, which was abdl20 feet away [Doc. 115 p. 30]. As



defendant was approaching the vehithe front passenger jumped out and said, “Let’s
go, let's go, come on’ldl. p. 56]. Defendant then observeke front passenger reach
into the back seat, but he could rs&te what he was reanli for [Doc. 116 pp. 150—
51]. At some point betweeie car accident and when defendant reached plaintiff's
vehicle, he drew his personal handgun and repeatedly directéudleeteenagers, “Let
me see your hands, get on the grourd’]] The teenagers complied and got on the
ground [d.]. Defendant claims that hieared that the passenger wasching for a

gun or other weapon or preparing to flee the sdehje [

Plaintiff testified that diendant had his gupointed at plainfi’'s head, he told
plaintiff to put his hands behind his head, and the agens were held at gunpoint for
about two to threeninutes [Doc. 115 pp. 33—-34Ms. Keller, who appeared at the scene
shortly after the accident, estimated the teenagere on the ground for less than five
minutes [d. p. 75]. Defendant claims he nevead his gun paoited at anyone’s head;
rather, he had his gun at “low ready” [Dod61p. 155]. He desdres this as aiming at
a 45-degree angle, between the suspect’s waist and their kihgeslpb4].

Defendant claims he did not identify himisas a police officer initially, but he did
so when talking to Ms. Kelletd. p. 189]. Defendantates that Ms. Keller toltiim to
calm down and that it vgajust an accidentd. p. 160]. He states that he reholstered
his gun while he was speaking with Ms. Keled that he did ngdull his gun out again
[Id.]. Defendant admits he “told her to sl mind her own busiss, and get back in

your car’ [Id.]. When Ms. Keller stated she svgoing to call the police, defendant
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responded, “Finecall them. I'm a police officer andIl'talk to them when they get
here” Id.]. Ms. Keller askeddefendant if he was with theity or the County, but she
did not understand his answgoc. 115 p. 77]. While Ms. Keller was on the phone
with 911, defendant put his gusway and retrieved his [iwe badge from his vehicle
[Doc. 116 p. 162].

During the time that defendant and Ms.lIKewere speaking, plaintiff and the
other occupants of the vehicle remained @ngtound [Doc. 115 p. 39]. Plaintiff states
that he could only “somewhat” hear the conversation betweendffeand Ms. Keller
and that he “didn’t have a clearcadlection of what was being saidld] pp. 59-60].
After defendant and Ms. Keller finished shiggy, defendant gave plaintiff permission
to get up and call his monid[ p. 39].

Plaintiff brought this actiofDoc. 1] against the City d¥laryville and Mr. Dixon.
Defendant moved for summary judgment [Dod, 8fich this Court granted in part and
denied in part [Doc. 46]Trial lasted from March 20,018, until March 22, 2018, and
the jury considered plaintiff'§ 1983, assault, and falsegmsonment claims. The jury
returned a verdict in favor gdlaintiff on all three issues [Doc. 103]. Defendant now
moves for judgment as a matter of law on these same issues [Doc. 118].

Il. Standard of Review
Rule 50 of the Federal Rules of Cikitocedure permits a motion for judgment as a
matter of law to be renewed wiithtwenty-eight days of thentry of judgment. Fed. R.

Civ. P. 50(b). “In ruling on the renewed tiom, the court may: (1) allow judgment on the
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verdict, if the jury returned verdict; (2) order a new thaor (3) direct the entry of
judgment as a matter of lawld. In order to be successful, the movant must show that a
“reasonably jury would not have a legally saiint evidentiary basidb find for the non-

1113

moving party. Id. In considering this question, “[tfhevidence should not be weighed.
The credibility of the witnesseshould not be questionedhe judgment of this court
should not be substitutedrfthat of the jury.” Schwartz v. Sun Co., Inc. (R&M)76 F.3d
900, 903 (6th Cir. 2002) (quotig&T Enters., Inc. vZurich Ins. Co.97 F.3d 171, 175-
76 (6th Cir. 1996)). Rather, tloeurt “must ‘view the evidenae the light most favorable
to the party against whom the motion is mattawing from that evidence all reasonable
inferences in his favor.”ld. (quotingRiverview Invs., Inc. \Ottawa Cmty. Improvement
Corp, 899 F.2d 474,8@ (6th Cir. 1990)).

Government officials are shielded fromHikty under the doctne of qualified
immunity so long as their “conduct does natlate clearly established statutory or
constitutional rights of which a reasable person woulthave known.” Pearson v.
Callahan 555 U.S. 223, 231 (2009internal quotation markemitted). Plaintiff must
plead facts showing “(1) that the official vadéd a statutory or ostitutional right, and (2)
that the right was ‘clearly establisheat’the time of the challenged conduc@Shcroft v.
al-Kidd, 563 U.S. 731, 735 (2011)if@tion omitted). Qualified immunity is an affirmative

defensé,and once raised, the plaintiffust show that the officiaiolated a right so clearly

established that a “reasonable official wbhlave understood that what he [was] doing

2 Defendant pleaded qualified immity in his answer [Doc. 48].
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violate[d] that right.” Id. at 741 (internal citation and quotation marks omitted). The
plaintiff bears the ultimate burden of pro@arretson v. Cityof Madison Heights407
F.3d 789, 798 (6th Cir. 2005) (citation omitteald if the plaintiff fés to carry his burden

as to either element of the qualified-immunrdtyalysis, then the official is immune from
suit, Cockrell v. City of Cincinnatid68 F. App’x 491, 494 (6th Cir. 2012).

While qualified immunity is ordinarily iaed at the summary judgment stage, the
defense “remains available to the defendingc@fs at trial; but at @it stage, the defense
must be evaluated in light of the charactett goality of the evidere received in court.”

Ortiz v. Jordan562 U.S. 180, 184 (2011). If the distmcturt does not rule on this defense
prior to trial, the court must consider the trial record rather than the pleadings or the
summary judgment recordd. If the defendant raises thssue of qualified immunity after

trial, as defendant did here, “the decisive question, ordinarily, is whether the evidence
favoring the party seeking relief is legaflyfficient to overcome the defensdd.

lll.  Color of Law

The Court will first addresthe question of wéther defendant was acting under the
color of law when he drew hgun and briefly detained pldiff and the other occupants of
the car. Defendant argues tHzdsed on the evidenpeesented at trial, a reasonable juror
could only have found that defendant was anxdding under color of law [Doc. 118 p. 15].
Defendant cite§Vaters v. City of Morristowrwhich states that “[kle key determinant is
whether the actor intends to attn official capacity or texercise official responsibilities

pursuant to state law.” 242 F.383, 359 (6th Cir. 2001). Und®vaters the individual's



actions must relate to the indiual’'s governmental statusd. Defendant argues that the
following facts established atat show that defendant was not acting under the color of
law:

Defendant was traveling on Keener Raadis personal capacity, he was not

wearing a police uniform, he was ndriving a police vehicle, he did not

display a police badge to Plaintiff, ndid he announce to Plaintiff that he

was a police officer, he was carrying tpersonal firearm, he didn’t place

anyone under arrest, he was within the city limitsof Maryville where his

police department has jurisdiction, aasl an off-duty offter he would not

have had the authority to effect amest as a City of Maryville Officer.

[Doc. 118 p. 16]. Defendant further noteattiwhile he did identify himself as a police
officer to Ms. Keller, that conversation wasat particularly audible to [p]laintiff”Ifd.].
Defendant argues that “identification aftee tjury does not render the [act] an act
committed under color of state lawCorder v. Metro. Gov't oNashville and Davidson
Cnty, No. 89-5699, 1990 WL 33708, ‘@ (6th Cir. Mar. 27, 1990).

Plaintiff responds, arguing that defendaeercised official authority to enforce
state law, showed his badge, identified hifhagla police officer, and detained individuals
including the plaintiff’[Doc. 119 p. 12;diting Reilly v. Hamblen Countyo. 2:07-cv-
283, 2008 WL 4138117, at ¥E.D. Tenn. Sept. 4 2008) (“Such manifestations of official
authority include flashing a badge, identifyiageself as a police officer, [or] placing an
individual under arrest.”))]. Plaintiff argues that because defendant held plaintiff at

gunpoint, identified himself to Ms. Keller, amtdered Ms. Keller to leave the scene, he

was exercising his official dloority as a police officer.



An individual acts under color of law wh he exercises “power possessed by virtue
of state law and made possible only becausewiongdoer is clothedith the authority of
state law.”West v. Atkins487 U.S. 42, 49 (1988) (intaal quotations omitted). The Court
must look to “whether the actmtend[ed]to act in an official capatyi or to exercise official
responsibilities pursuant to state lawWaters v. City of Morristowr242 F.3d 353, 359
(6th Cir. 2001) (emphasis added) (citiigest 487 U.S. at 50). An individual acting “in
the ambit of their personal pursuits’ not acting under color of lawScrews v. United
States 325 U.S. 91, 111 (1945) Atcordingly, a defendant’s private conduct, outside the
course or scope of his duties and unaidedaby indicia of actual or ostensible state
authority, is not conduct occung under color of state law.Waters 242 F.3d at 3509.
Actions like showing a badge,dadtifying oneself as an offer, or detaining individuals
would indicate that the actorexercising official authoritySee Reilly2008 WL 4138117,
at *4. However, ‘identification after the injury daenot render the [act] an act committed
under color of state law.Corder, 1990 WL 33708, at *3.

Viewing the facts in a lightnost favorable to plairffi the Court cannot conclude
as a matter of law that defeartt was not acting under colorlafv. While defendant was
driving his personal vehicle inis personal capacity and canyg his personal firearm, he
did identify himself as an officer to Ms. Kell after ordering plaintiff on the ground and
drawing his weapon. At trial, plaintiff saildat he could “somewhat” hear the conversation
between Ms. Keller and defendant, and given #lee that plaintiff heard this while on the

ground and with defendant’'s gun pointed is beneral direction, it would appear that



defendant was exercising some level ofhauty [Doc. 115 pp. 59-60]. Furthermore,
defendant testified that hissmonse to the situation was, part, due to his extensive
training and the fact that he had respondéthtmdreds” of accidergcenes [Doc. 116 pp.
137, 139-41, 155-56, 164]. Tkmurt also notes that whildentification as an officer
after the incident does not necessarily mibet a person was acting under color of law,
the trial record indicated that when defenddantified himself as aafficer to Ms. Keller,
plaintiff was still on the ground and f@éedant still had Isi weapon drawrid. at pp. 160-
62]. It therefore appears that the sitoathad not ended but was rather ongoing when
defendant identified himself. Given the knacord, the Court canhsay that defendant
was not acting under color of law.
V.  Qualified Immunity

A. Official Violated a Statutory or Constitutional Right

Defendant first argues thhis actions did not violata constitutional right because
they were not objectively uaasonable [Doc. 118 p. 3]. feadant argues that drawing a
weapon is reasonable when the offiperceives a threat to his safet$ee Tallman v.
Elizabethtown Police Deptl67 F. App’'x 459, 463 (6tkir. 2006) (holding that it was
reasonable to pull a weapon after a vehatbl@ase when the officer could not see the
passenger's arms or handBjeasant v. ZamieskB95 F.2d 272, 276 (6th Cir. 1990)
(holding that it was reasonable for an ofii to draw a weapon when approaching an
individual in a car not his own at nighbeber v. Smith773 F.2d 101, 105 (6th Cir. 1985)

(holding that it was reasonable for an offit@draw his weapon aftengaging in a high-



speed chase at night with aspect who was possibly suicidal). Defendant argues that at
trial, he showed that plaifitwas speeding and driving recklessly when he hit defendant’s
car [See, e.g.Doc. 115 pp. 30-31143-46]; the passengers wémgng to get out of the
car; the passengers were yilj “Get out of the car’lfl. p. 33]; and thale only drew his
weapon after observing all these eveidq.[ Defendant asserts that based on these facts,
it was not unreasonable for him to fear ford$agety and draw his weapon [Doc. 118 p. 7].
Defendant further asserts that the bmefestigatory decision was also reasonable
[Id. p. 8]. Defendant citeArbuckle v. City of Chattanoogahere this Court held that a
brief detention was reasonable because the ddfigere not sure if the plaintiff was armed
or if other people were in the home.96F. Supp. 2d 907, 925 (E.D. Tenn. 2010).
Defendant cited&dams v. Williamswhere the Supreme Court noted that it was reasonable
for an officer to briefly stop a sugous individual to maintain th&tatus qumf a situation.
407 U.S. 143, 145-46 (197 2Apefendant also points to the jurisprudence of the Tennessee
courts onTerry stops [Doc. 118 p. 9 (using this liré cases to highlight the law “as
Defendant would havenderstood it”)]. Defendant arguesitian officer is able to briefly
detain an individual if the officer has reasomedalspicion to believe that a criminal offense
has been or is about to be committesee State v. Montgome#02 S.W.3d 482, 487
(Tenn. 2015). Defendant argues that becaisssédizure of plaintiff “was narrow in scope
and ended once it was clear tj@taintiff and his friends we= not running from the scene
or in possession of weapons,” it was a reaSlenseizure under both federal and state law

[Doc. 118 p. 11].
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In response, plaintiff argues that qualifiedmunity does not protect officers who
“knowingly violate the law.”Malley v. Briggs475 U.S. 335, 341 (1986). Plaintiff further
argues that the jury established that defahgalled his gun befe exiting the vehicle
[Doc. 115 pp. 68, 74, 104, 105Plaintiff states that “takinthe evidence ithe light most
favorable to the plaintiff, therare no facts that justify [defdant]’'s use of force when he
began pointing his gun at the plaintiff’ [Doc. 4 p. 14]. Plaintiff states that defendant
admitted he had no justifican for pulling his gun when hexited the vehicle [Doc. 115
pp. 68, 74, 75, 150]. Thus,gnntiff asserts, defendant knowly violated the law when
he drew a weapon that was ntified [Doc. 119 p. 14].

The Court will first examine whether def@ant violated plaintiff’'s constitutional
right to be free from excessive forcal-Kidd, 563 U.S. at 735. While the Fourth
Amendment prohibits unreasonaldeizures to protect citizefrom the use of excessive
force by law enforcement officerSodawa v. Byrd798 F.3d 457, 463 (6th Cir. 2015), the
government does have a “right to use someeadegf physical coercion[gr threat thereof,”
when carrying out an arresKostrzewa v. City of Tro247 F.3d 633, 639 (6th Cir. 2001)
(quotingGraham 490 U.S. at 396).

In evaluating a claim of excessive der courts shouldutilize the Fourth
Amendment’s “objective reasonableness” statidahereby a court analyzes whether “the
officers’ actions [were] ‘objectively reasonabliin light of the facts and circumstances
confronting them, without regard to theinderlying intent or motivation.'Graham 490

U.S. at 397, 399. Reasonal®es is determined by “balaimgj] the nature and quality of
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the intrusion on the individual’'s Fourth Am#&ment interests agairtbie importance of the
governmental interests allegejustify the intrusion.” Tennessee v. Garnet71 U.S. 1,
8 (1985) (internal quotatiomarks and citations omitted).

Three non-exclusive factorsalld be examined in makirtyis determination: (1)
the severity of the crime atdue, (2) whether the suspect pasesmmediate threat to the
safety of the officers or otherand (3) whether the suspeciaistively resisting arrest or
attempting to evade arrest by flight (“t@eahamfactors”). Graham 490 U.Sat 396.The
Sixth Circuit has stated thatishstandard “contains a built-imeasure of derence to the
officer’s on-the-spot judgment about the levefate necessary in light of the circumstances
of the particular case.Smoak 460 F.3d at 783 (citinBurchett v. Kiefer310 F.3d 937, 944
(6th Cir. 2002)). These factors are evaluated from thespective of a reasonable officer
on the scene, “rather than witke 20/20 vision of hindsight.Id. Additionally, these three
factors are not an exhaustive list, and a tewitimate inquiry should be “whether the
totality of the circumstages justifies a particular sort of seizuréd. The circumstances
should be evaluated at thment force is employe&ee Bouggess v. Mattingh82 F.3d
886, 889 (6th Cir. 2007) (stating that the reabtsreess of the use of force at a particular
time is based on an “objective assessmentetiinger a suspect posg¢ghat moment”).
Courts should account for “the fact that pelafficers are often forced to make split-second
judgments—in circumstances that are tenseertain, and rapidly evolving—about the

amount of force that is necessamya particular situation.'Graham 490 U.S. at 397.
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In evaluating a defendant officer’s qualdienmunity defense, “the court may not
simply accept what may be a self-serving accbyrihe police officer. It must look at the
circumstantial evidence that, if believed, wotddd to discredit the police officer’s story.”
Jefferson v. Lewj$594 F.3d 454, 462 {6 Cir. 2010) (quotingscott v. Henrich39 F.3d
912, 915 (9th Cir. 1994)).

This Court must first decide whether it svabjectively reasonable for defendant to
draw his weapon given the circgtances in this case. Firgirning to the severity of the
crime at issue, defendant claims that he betiekie vehicle to be stolen [Doc. 116 p. 151].
In Pleasant the officer arrived at night to a seewhere a felony was taking place. 895
F.2d at 276. The suspect waing in a car that he did notvn, and the officer could not
see what the suspect hadh him in the car.ld. The Court held thahe officer’s display
of a weapon was not unreasonable given these circumstddceSimilarly, inLeber, the
officer acted objectively reasdnlg when he pproached a vehicle at nighttime after a high-
speed chase, knowing that the occupant wasdsli@nd unpredictable773 F.2d at 102.
In Tallman again, the Court held that an offiogas reasonable in drawing his weapon
when, after a high-speed chatbes driver began to flee daot, and the officer was unable
to see the passenger’s arms or harids/ F. App’x at 460—61.

The facts in this case are stimilar to the facts ifallmanwhere the officer,
during daylight, approached a car after mueupant appeared to flee and the other
occupant remained in the veld with his arms and handstaf sight. However, several

facts are distinguishable. First, Tmllman the officer approached the car after he had
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witnessed a traffic violation, engaged ihigh-speed chase, and stopped the car by using
“stingers” on the roadwayld. Here, while defendant did obsera serious traffic violation
when plaintiff drove erraticallpcross the road and slammed into his truck, there was no
high-speed chase or immediate attempt bynpifaito speed off. Seond, the officer in
Tallmanactually watched the drivélee on foot, whereas in thcase, defendant only had
a belief that the occupanisight flee. Third, wien the officer inTallman gave verbal
commands, the passenger did not respond olikeche was going to comply with the
officer. Id. at 461. In this case, plaintiff and pgssengers responded to defendant’s orders
immediately.

The question of when defesadt actually drew his weap was a focal point during
trial. While plaintiff simplyasserts that the jurpund that he drew the weapon before
exiting the vehicle, this oversirifies the issue. The junyotind that defendant’s show of

force was objectively unreasonaBlayt the parties cannot sayfidéively that this finding

3 The Court does not need topt the jury’s finding that #hforce was unreasonable in the
gualified immunity analysisSee Ortiz562 U.S. at 184 (holding thtte Court considers the trial
record when evaluating qualified munity defenses after trialjluries are finders of fact, and the
guestion of qualified immunity ia legal question that should beswob/ed as early as possible in
litigation. See Pearson v. CallahaB55 U.S. 223, 231-32 (2009). This protects officers from
burdensome discovery and litigan that disrupts the edttive function of governmensee
Anderson v. Creightqrl83 U.S. 635, 646 n.6 (1987), and prevents the Court and the parties from
wasting time and resources on questions thad, matter of law, should not be presented to the
jury. Therefore, ad@sssing qualified immunitgftera case has gone to trialagntrary to the very
purpose of qualified immunityral should only be done in limitedrcumstances. Regardless of
counsel’s failure to address this issue until triag @ourt considers the evidence at trial in a light
most favorable to the nonmoving party under tlendard set forth in Eeral Rule of Civil
Procedure 50(b), stating thattife Court declineso rule on a motion fodirected verdict under
Rule 50(a), “the [C]ourt is considered to havbmiited the action to the jury subject to the court’s
later deciding the legal questis raised by the motion.”
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means that defendant drevs wveapon before exiting the vehicle. However, because the
Court construes any ambiguities in a light nfagbrable to the nonmavg party, the Court
must evaluate defendant’s perception of theesty of the crime at the time he exited the
vehicle. At that time, he only had knowledgfehe car accident, and while he might have
thought the car had been stqléimere were no other circurasces at that moment (i.e.,
nighttime, fleeing suspect, high-speed car chaefse) that would indicate a serious crime
had been committed.

Even if it was reasonabléor defendant to believa serious crime had been
committed, the Court must next look at whettiee suspect poses anmediate threat to
the officer. Defendant claimsahhe could not see anyone in the backseat but saw the front
passenger reaching in the backgBatc. 116 p. 151]. In botRleasantandTallman the
Sixth Circuit considered theadt that the officer could ncee the suspect’s hands in
evaluating whether drawing a weapon was apprapriat trial, again, plaintiff and another
witness testified that defendant had alredwn his weapon when he exited his vehicle
[Doc. 115 pp. 68, 74, 104, 105Viewing the facts in the lighthost favorable to plaintiff,
from “the information availableo [defendant] at the timeFPeathers v. Agy3819 F.3d 843,
849 (6th Cir. 2003)it was unreasonable for defendanttieve that plaintiff posed an
immediate threat to defendant following the aacident but before defendant exited the
vehicle.

Third, and finally, looking atvhether the suspect is attempting to evade arrest by

flight, defendant claims thdite heard people yelling, “[c]ognon, get out, let’'s go” [Doc.
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116 p. 151]. Again, viewing the facts in ghlt most favorable to plaintiff, defendant
already had his weapon drawn before he htsr@ccupants of the vehicle shouting to get
out of the car and allegedlye# the scene [Doc. 115 pp., 68, 104, 105] Thus, it was
also unreasonable for defendant to believetti@vehicle occupants were trying to evade
arrest following the car accident butftaee defendant exited the vehicle.

B. Right was “Clearly Established”

Next, the Court turns to the question whether defendant violated clearly
established Fourth Amendment rights by draghis weapon on the individuals and briefly
detaining thent. Defendant argues that the right was “sufficiently definite that any
reasonable official in the defendant’s shoesildave understood dhhe was violating
it.” Kisela v. Hughesl38 S. Ct. 1148, 1153 (2018). fPedant cites several cases where
courts have found that an officer's usefofce was appropriate when a suspect was
attempting to flee.See, e.g.Stricker v. Twp. of Cambridg&10 F.3d 350, 364 (6th Cir.
2013) (holding that it was reasonable foradiicer to point a gun at the individuals who
appeared to be attempting to flaedavho were disobeying officer commandSyckrell
v. City of Cincinnati468 F. App’x 491, 497 (6th Cir. 2Q) (holding that it was reasonable
for an officer to use non-deadly force when apprehending a fleeing non-felon). Defendant

argues that in the case before this Couffertt#ant witnessed a ffic violation and heard

4 Because the Court found that it was unreasonable for defendant to draw his weapon in
the first place, it is unnecessary to decide whete brief detention was also unreasonable. For
the same reasons set forth above, the Court finds that it was.
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individuals shouting to “get otltywhich he interpreted as attempt to flee, and thus it was
reasonable for him to draw his weapon [Doc. 118 p. 14].

Plaintiff responds by reiterating the fact tdafendant pulled his weapon before he
got out of the cardee generallyDoc. 119]. Plaintiff argues that because defendant
admitted that he was not justified in diag his weapon until he heard and saw the
passengers yelling to “get ousind he drew his weapon befaings occurred, he knowingly
violated the law. Accordingo plaintiff, this means he cannot be protected under the
qualified immunity defensdd. p. 14].

It is worth reiterating that qualified mmunity protects “all but the plainly
incompetent or those who knowingly violate the lavdalley v. Briggs 475 U.S. 335,
341 (1986). Deciding whether a right was digasstablished, then, requires the Court to
look at the specifics of the caselumphrey v. Mabry482 F.3d 840, 847 (6th Cir. 2007).
Qualified immunity does not apply if “noasonably competent officer” would have taken
the same action; however, “if officers mdasonable competence could disagree on this
Issue, immunity should be recognizedMalley v. Briggs 475 U.S. 335, 341 (1986).
Recently, irKisela v. Hugheshe Supreme Court clarified the “clearly established” prong
of the qualified immunity angsis. The Court noted thafficers are entitled to qualified
immunity unless there is precedent ttsfuarely governs” th specific facts.ld. at 1153.
Plaintiff bears the burden ohswing that an officer is not entitled to qualified immunity,

and “[i]f the plaintiff fails to carry this burdeass to either element tfe analysis, qualified

17



immunity applies and the state officialproof against the plaintiff's suit.Cockrell v. City
of Cincinnatj 468 F. App’x 491, 494 (6th Cir. 2012).

In Dorsey v. Barberhowever, the Sixth Circuit tod that while the officer’s
“response to the apparent demands of thatsin seems to have been exaggerated,” the
officer was not necessarily disqualified from bjfieed immunity. 517F.3d 389, 400 (6th
Cir. 2008). InDorsey the officer identified two indiduals who matched the description
of suspects wantddr auto theft.Id. They initially resisted hisrders to stop, so he drew
his weapon and ordered them to the grouinid. The Court held that “there is no support
for the notion that [the officer] knowingly artkliberately violated plaintiffs’ right to be
free from unreasonable seizuréd: The officer's mistake wsanot “so egregious as to
suggest outright incompetencdd.

The same is true in thissa—defendant’s actions weretfigo egregious” that they
were “outright incompetent,” nor did he “kwingly and deliberatelyViolate plaintiff's
rights. The Court cannot say that no reabtmafficer facing the same circumstances
would have believed defendastactions were justified. Just like the officerDorsey
defendant here made a mistake—the car wasmfzct, stolen, and the vehicle occupants
were not, in fact, fleeing.

No case is squarely on point, and mwble officers could disagree about
defendant’s response. In addition, plaindiffes not cite any cases that would show that
this is clearly established. @ockrell v. City of Cincinnatithe Sixth Circuit held that it

was not clearly established treatmisdemeanant, fleeing frothe scene of a non-violent
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misdemeanor, but offering nohatr resistance and disobeying official command,” had
right not to be tased. 468 Bpp’x 491, 495 (6th Cir. 2012)Similarly, here, it is not
clearly established that andinidual who caused a seriougffic accident by speeding,
crossing the center line, hitting another vehialg] totaling his car has a right not to have
an officer display his weapda secure the scene. Anbuckle v. City of Chattanoogthis
Court noted that “[flear for personal safatyay justify the use of weapons to detain
individuals for investigative purposes only696 F. Supp. 2d 907, 924 (E.D. Tenn. 2010).
An officer is able to matain the “status quo” ai scene momentarihfAdams v. Williams
407 U.S. 143, 145-46 (1972)Although the Court recognizebat it must separately
analyze the detention and the foused to effectuate the detemtjat is clear that an officer
may use force in certain circumstances. Waethis was one of those circumstances is
not clearly established.

Viewing the facts in a light most favorabto plaintiff, def@dant displayed his
weapon before he heard plaihind the other vehicle occupia shouting to “get out” or
saw them reaching in the back seat. Ihad clear whether, given the recklessness of
plaintiff's driving and the dramatic nature thie wreck itself, an officer would be justified
in drawing his weapon to secute scene and maintain the sgatjuo. Reasonable officers
could disagree, and plaintiff @grides no law that is squarebn point so that defendant
would have been on notice thas$ actions were unreasonable. There are cases that indicate
that an officer can secure the scena ofime by detaining individuals momentaribge,

e.g, Adams 407 U.S. at 145-46, and there are sdbat suggest arffiwer can use force
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to effectuate the detention in certain circumstanses.e.g.Arbuckle 696 F. Supp. 2d at
924;Tallman,167 F. App’x at 463Pleasant 895 F.2d at 278;eber, 773 F.2d at 105. For
example, an officer can display his wea after engaging in a high-speed chase,e.q.
Tallman,167 F. App’x at 463t.eber, 773 F.2d at 105., and a reasonable officer could find
that an extreme and reckless car accidentthikeeone here warranted a similar response.
Thus, the Court finds that the law is not clearly established and defendant is entitled to
gualified immunity.
V. State Law Assault and False Imprisonment Claims

In Rogers v. Goodinghe Sixth Circuit held that @lified immunity for civil rights
actions under § 1983 applies to state law tdesns as well. 84 FApp'x 473, 477 (6th
Cir. 2003); see also Cochran vlown of JonesboroughNo. 2:17-cv-44, 2018 WL
1144816, at *3, n.1 (E.D. Tenn. Mar. 2, 20L8J]he same defense of qualified immunity
that is available to policefficers in causes of action und@r1983 is also available in
causes of action under Tennessee state laBé&cause defendant eéntitled to qualified
immunity for plaintiff's assault and false prisonment claims, the Court need not reach
the question of whether defemdas entitled to judgment asmatter of law on the § 1983
claim, the assault claim, ordlialse imprisonment claim.
VI.  Conclusion

Accordingly, the CourtGRANTS defendant’'s motion [Doc. 118], finding that
defendant is entitled to qualified immunity tre § 1983 claim as well as the assault and

false imprisonment claims. The Court al&RANTS plaintiffs motion to file a
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supplemental brief [Doc. 121], having coresied plaintiff's argurants in the foregoing
analysis.
IT IS SO ORDERED.

4 Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE
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