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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
SALLY LANCE,
Plaintiff,
V. No. 3:162V-527HBG

NANCY A. BERRYHILL,!
Acting Commissioner of Soci&8ecurity,

Defendant.

N e N N N N

MEMORANDUM OPINION

This case is before the undersigned pursuant to 28 U.S.C. 8§ 636(b), Rule 72(b) of the
Federal Rules of Civil Procedure, and the consent of the pgdtes20]. Now before the Court
is Plaintiff’'s Motion for SummaryJudgmentand Memorandum in Support [Doc2l & 22] and
the Defendant’s Motion for Summary Judgment and Memorandum in Support [E®é& 24).
Sally Lance(“Plaintiff”) seeks judicial review of the decision of the Administrative Law Judge
(“the ALJ"), the final decision of Defendaiancy A. Berryhil| Acting Commissioner of Social
Security (“the Commissioner”).For the reasons that follow, the Court WBIENY Plaintiff's
motion andGRANT the Commissioner’'s motion.
. PROCEDURAL HISTORY

On February 8, 2013Plaintiff filed an application for supplemental security income
benefits pursuant to TitlXVI of the Social Security Act, 42 U.S.C.1881et. seq claiming a

peiiod of disability that began aiat same date[Tr. 13, 3738, 18794]. After her application

! During the pendency of this case, Nancy A. Berryhill replaced Acting Casiumer
Carolyn W. Colvin. Pursuant to Federal Rule of Civil Procedure 25(d), Nancy A.hBlersy
substituted as the Defendant in this case.
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was denied initially and upon reconsideration, Plaintiff requested a heaforg lan ALJ. [Tr.
102-09. A hearing waseld on March 24, 2019Tr. 34-55. OnApril 16, 2015, the ALJ found
that Plaintiff was not disabled[Tr. 13-28§. The Appeals CouncilleniedPlaintiff’'s request for
review[Tr.1-3], making the ALJ’s decision the final decision of the Commissioner.

Having exhausteteradministrativeremedies, Plaintiff filed a Complaint with this Court
on August 25, 2016seeking judicial review of the Commissioner’s final decision under Section
405(g) of the Sociabecurity Act [Doc.1]. The parties have filed competing dispositive motions,
and this matter is now ripe for adjudication.

1. ALJ FINDINGS
The ALJ made the following findings:

1. The claimant has not engaged in substantial gainful activity since
February 8, 2013, the application date (20 CFR 41629%#&q).

2. The claimant has the following severe impairmentstironic
obstructive pulmonary diseagé¢‘COPD”)]; osteopenia, restless
legs syndrome; orthostatic hypotension; depresg@d CFR
416.920(c)).

3. The claimant does not have an impairment or combination of
impairments that meets or medically equals the severity of one of
the listed impairments in 20 CFR Part 404, Subpart P, Appendix 1
(20 CFR 416.920(d), 416.925 and 416.926).

4. After careful consideration of the entire record, | find that the
claimart has the residual functional capacity to perform light work
as defined in 20 CFR 416.967(b) except that she can occasionally
climb ramps, stairs, ladders, ropes, and scaffolds. The claimant can
occasionally crouch, kneel, and crawl. @ She should avoid
corcentrated exposure to wetness or humidity, as well as fumes,
odors, dust, and gases. The claimant is limited to work involving
simple, routine, repetitive tasks, in which she should be allowed to
be offtask5 percent of the workday, in addition to norrhedaks.

She is limited to lowstress work, which is defined as having only
occasional decisiemaking required and only occasional changes
in the work setting. The claimant should have only occasional
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interaction with the public and agerkers.

5. The claimant has no past relevant w{2k CFR 416.965).

6. The claimant was born on May 26, 1962 and was 50 years old,
which is defined as an individual closely approaching advanced age,
on the date the application was filed (20 CFR 416.963).

7. The chimant has limited education and is able to communicate
in English (20 CFR 416.964).

8. Transferability of job skills is not an issue because the claimant
does not have past relevant work (20 CFR 416.968).

9. Considering the claimant’s age, educatwork experience, and

residual functional capacity, there are jobs that exist in significant

numbers in the national economy that the claimant can perform (20

CFR 416.969 and 416.969(a)).

10. The claimant has not been under a disability, as defined in the

Social Security Actsince February 8, 2013, the date the application

was filed(20 CFR 404.1520(f) and 416.920(f)).
[Tr. 15-29.
[11.  STANDARD OF REVIEW

When reviewing the Commissioner’s determination of whether an individual isletisa

pursuant to 42 U.S.C. § 405(g), the Court is limited to determintmgtherthe ALJ’s decision
was reached through application of the correct legal standards and inaaceomdith the
procedure mandated by the regulations and rulings promulgated by the Commisaiohe
whether the ALJ’s findings are supported by substantial evid&ia&ley v. Comm’r of Soc. Sec.
581 F.3d 399, 405 (6th Cir. 2009)t&tion omitted);Wilson v. Comm’r of Soc. Se878 F.3d 541,
544 (6th Cir. 2004).

Substantial evidence is “more than a scintilla of evidence but less than a prepogdéeran

is such relevant evidence as a reasonable mind might accept as adequate to sapgloian.”



Cutlip v. Sec'y of Health & Human Serv25 F.3d 284, 286 (6th Cir. 1994jtations omittedl It
is immaterial whether the record may also possess substantial evidenppoot & different
conclusion from that reached by the ALJ, or whether the reviewing judge may ladeddine
case differently.Crisp v. Sec’y of Health & Human Servg90 F.2d 450, 453 n.4 (6th Cir. 1986).
The substantial evidence standard is intended to create a “zone of choice’ withim tvéi
Commissioner can act, withoutettiear of court interference.Buxton v. Halter 246 F.3d 762,
773 (6th Cir. 2001) (quotinilullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)). Therefore, the
Court will not “try the caséle novg nor resolve conflicts in the evidence, nor decide questions of
credibility.” Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984)tation omitted).
On review, plaintiff “bears the burden of proving his entitlement to benefBayes v.
Sec'y. of Halth & Human Servs46 F.3d 510, 512 (6th Cir. 1994jtationomitted).
IV. DISABILITY ELIGIBILITY
“Disability” is the inability “to engage in any substantial gainful activity by reason of any

medically determinable physical or mental impairment wharhloe expected to result in death or
which has lasted or can be expected to last for a continuous period of not less tramtwehs.”
42 U.S.C. 81382c(a)(3)(A) A claimant will only be considered disabled if:

his physical or mental impairment or impairments are of such

severity that he is not only unable to do his previous work but

cannot, considering his age, education, and work experience, engage

in any other kind of substantial gainful work which existsha t

national economy, regardless of whether such work exists in the

immediate area in which he lives, or whether a specific job vacancy

exists for him, or whether he would be hired if he applied for work.
Id. at § 1382c(a)(3)(B).

Disability is evaluatd pursuant to a fivetep analysis summarized as follows:

1. If claimant is doing substantial gainful activity, he is not disabled.
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2. If claimant is not doing substantial gainful activity, his
impairment must be severe before he can be found to beatisabl

3. If claimant is not doing substantial gainful activity and is
suffering from a severe impairment that has lasted or is expected to
last for a continuous period of at least twelve months, and his
impairment meets or equals a listed impairment, claimant is
presumed disabled without further inquiry.

4. If claimant’s impairment does not prevent him from doing his
past relevant work, he is not disabled.

5. Even if claimant’s impairment does prevent him from doing his
past relevant work, if othevork exists in the national economy that
accommodates his residual functional capacity (“RFC”) and
vocational factors (age, education, skills, etc.), he is not disabled.
Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997) (citing 20 C.F.R. § 404.1520).
A claimant’s residual functional capacity (“RFC”) is assessed between stepatit four and is
“based on all the relevant medical and other evidence in your case.re@ddC.F.R. 8§
416.920(a)(4),(e). An RFC is the most a claimant cdmdespite his limitationsg 416.945(a)(1)
The claimant bears the burden of proof at the first four stiehsThe burden shifts to the
Commissioner at step fivdd. At the fifth step, the Commissioner must prove that there is work
available inthe national economy that the claimant could perfoker v. Comm’r of Soc. Sec.
203 F.3d 388, 391 (6th Cir. 1999) (citiBgpwen v. Yuckerl82 U.S. 137, 146 (1987)).
V. ANALYSIS
Plaintiff argues that the ALJ’s decision is not supported by substantiaheeitecause
the ALJ failed toproperly assesthe opinion of treating physician Thomas R. Cox, M.D. [Doc.
22 at 1317]. In addition, Plaintiff contends thlaér RFCfor simple,routine, and repetitive tasks

is inconsistent witther moderate limitations in concentration, persistence, and pageat [L8

20]. The Court will address each alleged error in turn.



A. Medical Opinion of ThomasR. Cox, M.D.

Plaintiff submits thattte ALJ provided no more than a conclusory statement that Dr. Cox’s
opinionis inconsistent with the medical evidence of record and further failgdotade “good
reason” for the weight assigned to Dr. Cox’s opinion.

Dr. Cox isPlaintiff's primary care physician and has treakedl regularly sinceat least
March 2000 for COPD, depression, restless degyndrome, low blood pressure, and
gastroesophageal reflux diseasflr. 27475, 653. On July 30, 2013, Dr. Cox completed a
“Residual Functional CapacitQuestionnaire,” wherein he opined on Plaintiff's impairments and
their functional effect. [Tr. 6534]. Dr. Cox eplained that Plaintiff's impairments have
worsened over time, but she does experience partial control of her synmyithnrmsedication
[Id.]. Plaintiffs symptomsincludedyspnea with exertigrfatigue, hopelessness, leg pain, and
chest paipall of whichconstantly interfere witRlaintiff's attention and concentrationid]]. Dr.
Cox concluded that Plaintiff lsthe following limitations: shecanwalk less than one city block
without rest or significant pain; slwansit 30 minutes at one time and up to one hour in an-eight
hour workday; sheanstand or walk for 60 minutes at one time and up to four hours eigah
hour workday; she would need to shift positions at will; she would need toriakkeduletireaks
at least three to four times per day for 30 minutes; csimdift and carry up to 10 pounds
occasionallyand shecanuse her hands and arms 20 percent of the time to reach, grasp, turn, or
twist objects. [Tr. 65%4]. Dr. Cox further opinethat Plaintiff would be absent from work more
than four times per month and would not be physically capable of performing full-tirkeowar
sustained basis. [Tr. 654].

The ALJfound Dr. Cox’s opinion was not entitled to controlling weight because his

treatment notes did not contain clinical findings to support the functional limitatioessass
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particularly those regardindplaintiff’'s ability to sit, stand, @ik, use herupper extremities, or
concentrate[Tr. 25]. For these reasorbe ALJ gaveDr. Cox’s opinionflimited weight.” [Id.].
The ALJ insteadgave “considerable weight” to two nonexamining state agency physiciacls, Bir
Duong, M.D., and CarolyParrish, M.D. [Tr. 24]. In June 2013, at the initial levelf the
administrative proceedingBr. Duong concluded that Plaintiff could perform medium work with
occasionally climbing, kneeling, crouching, and crawling. [Tr. 24686 In September 23] at
the reconsideration level, Dr. Parrish adopted Dr. Duong’s postural limitations hed|Phaintiff
to light work with no concentrated exposure to pulmonary irritants or wetness24[T8183].
The ALJobservedhat the opinions werkased on aeview of all available evidencéhe state
agency physician®nowledge of the disability program and its requiremeand, wereconsistent
with Plaintiff's overall conservative treatment and relatively benigareration findings.[Tr.
24]. Dr. Parrish’s opinion, however, received “somewhat more weight” becauseitdogtcided
with the combined effect of Plaintiff's impairments, particularly her CORB.).F

Under the Social Security Act and its implementing regutatidf a treating physician’s
opinion as to the nature and severity of an impairment is (1)}swpported by medically
acceptable clinical and laboratory diagnostic techniques and (2) is not ineonsgigh the other
substantial evidence in the caseoreg it must be given “controlling weight.” 20 C.F.B.
416.927(c)(2) When an opinion does not garner controlling weight, the appropriate weight to be
given to an opinion will be determined based upon the length of treatment, frequency of

examination, nature and extent of the treatment relationship, amount of relediricevihat

2 The ALJ also noted that the record included medical opinions related to anfeejer
from 2011, but that the opinions were only entitled to “some weight” in so far as they daatednstr
Plaintiff's long-term functioning but were otherwise of limiteabpative value since they preceded
the application date in this case. [Tr. 25-26].
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supports the opinion, the opinion’s consistency with the record as a whole, the speciatizat
the source, and other factors which tend to support or contradict the ofMds.927(c)(1)6).

When an ALJ does not give a treating physician’s opinion controlling weight, the AltJ mus
always give “good reasons” for the weight given to a treating source’s opinioa detision.§
416.927(c)(2).A decision denying beneit'must contain specific reasons for the weight given to
the treating source’s medical opinion, supported by evidence in the case record, afe must
sufficiently specific to make clear to any subsequent reviewers thatweeadjudicator gave to
the trating source’s medical opinion and the reasons for the weight.” Soc. Sec. Rul. 96-2p, 1996
WL 374188 at *5 (July 2, 1996)Nonetheless, the ultimate decisiondi$ability rests with the
ALJ. Sullenger v. Comm’r of Soc. Se255 F. App’x 988, 992 (6th Cir. 2007).

Plaintiff contends that the Alfhiled to identify the evidence that was inconsistent with
Dr. Cox’s opinionand did not properlassesshe regulatory balancing factors, resulting in the
ALJ’s failure to give“good reason” for assigning the opinion limited weigHt.]. Because Dr.
Cox was Plaintiff’'s long time treating physicjamas familiar with all of Plaintiff's impairments,
and based his opinion on personal examination findRlgéntiff submits that Dr. Cox’s opinion
is well-suppoted and consistent with the evidence, which the ALJ failed to appredidtat 16
17].

The Court disagreesin reaching this conclusion, the Court first notes thaor to
addressing and weighing Dr. Cox’s opinitiee ALJprovided ahorough and etailed discussion
of the medical evidencemphasizing many of Dr. Coxéxaminatiorfindings. [Tr. 19-25].The
ALJ’s discussion provides context to his later conclusion that Dr. Cox’s opivasnot entitled
to controlling weight. See Burton v. Beyhill, No. 3:16CV-240-CCS, 2018 WL 327763, at *6

(E.D. Tenn. Jan. 8, 2018in rejecting plaintiff’'s contention that the ALJ did not identify the
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medical evidence at odds with his treating physicidaihiff fails to appreciate the AL3’
discussion of the evidence prior to weighing the medical opinions of fgcdsécond, the Court
finds the ALJ’'s discussion of the evidence likewise explains how the ALJ aravdus
conclusions that Dr. Cox’s treatment notkd not supporthe functional limitatiors he assessed,
particularly the limitations irsitting, standing, walking, upper extremity use, and concentration.

At the outset of thé&RFC determinationthe ALJ properly recognized that Dr. Cox was
Plaintiff's primary care physician since 2000, and he trekaidtiff for chronic back pain, restless
legs syndrome, COPD, low blood pressure, and complaints of fatigue, memory and coocentrati
problems, dizziness, and vertigo. [Tr-28. Despite complaints of chronic back pain, the ALJ
observed the record did not containyamagng studies of Plaintiff's back or other joints to
establish the presence of degenerative joint or disc changes. [TrAZ&¢bruary2014 bone
density scapnhowever, dideveal79 percent predicated peak banass in the lumbar spine, 74
percent predicated peak bone mass in the left femur, and 70 percent predicated peaisbame
the right femur, consistentwith osteopeniaand incrased facture risk [Tr. 20, 680]. Given
Plaintiff's decreased bone mass in her legs and lumbar spine, the ALJ reasbRE&drtiti should
be limited to light work with occasional postural activities. [Tr. 20].

The ALJ also noted that Dr. Cox’s redercontained very few detailed musculoskeletal
examinations aside from right hip pain with rotafisight tenderness to palpation of the lumbar
spine, and tenderness over the left lateral epicondyie 20, 660, 79 Otherwise, Dr. Cox
consistentlyobserved normal extremity findings on examination and he did not pregecife
medicatiorfor daily use [Tr. 20, 664, 724, 736, 755, 760, 772, 801]. In addition, Plaintiff reported
some improvement in her right hip pain with steroid use, supportimgdad that Plaintiff's

symptoms were generally manageable with conservative treatment. [Tr. 20T662}LJ found
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the foregoing, in combination witRlaintiff's osteopenia symptoms, normal gait and upper
extremity strengthgenerally exhibited on examation, andconservative treatment for pain
complaints, was not only consistent wiaintiffs RFC, butthe evidencelsodetracted from
Plaintiff's testimonythat she had problems lifting, would be unable to stand or walk for more than
a few minutes, athspent most of her time lying down. [Tr. 20].

As to Plaintiff's restless leg syndrome, the ALJ observed that Dr. Cox rdpiorte
September 2013 that Plaintiff’'s symptoms improved whth medicatiorBinemet. [Tr. 21662,
782]. Consistent with Dr. Cox’s notation, the ALJ cited to Plaintiff's testimanyhich she
explained that her medications reduced her leg pain and cramps significanththaubbr
symptoms only occurred a few nights per week. [Tr. 21].aAesul{ the ALJ concluded that
Plaintiff's pain, muscle spasms, occasional poor sleajpadmitted improvement with medication,
would reasonably limit Plaintiff to light work with occasional kneeling, crouch, emaavling.

[Id.]. TheALJ also relied orconsultative examiner Christopher Brooks,D., who found that
Plaintiff exhibited weakness in her right knee secondary to pain, assaabisent ankle reflexes

and problems with balance and orthopedic maneuvers, but no involuntary muscle movement or
changes in sensation. [Tr. 21, 623]. The ALJ concluded thaBBooks’ examination findings

were consistent with limitationof occasional climbing of ramps, stairs, ladders, ropes, and
scaffolds. [Tr. 21].

Furthermore the ALJ discussed why treatment netoregarding Plaintiffs COPvas
notinconsistent withhe RFCassessed[Tr. 21-22]. The ALJ noted Dr. Cox diagnosed Plaintiff
with COPD in January 2010, anerays from 2012 and 2014 exhibited findings consistent with a
history of COPD. [Tr. 21, 2432, 433, 743]. Despite complasnof frequent cough and chest

congestion, a pulmonary function test performed in June 2013 suggestetb-miderate
10



obstruction. [Tr. 21, 6446]. And while Plaintiff required the use of supplemental oxygen at
night and Dr. Cox from timéo-time noted pulmonary complaints and symptoms, the ALJ
observed that the majority of Dr. Cox’s treatment notes revealed normal lungoifuacil
respiratory effort on examination during the relevant period under review. FP2,2364, 720,
724,773, 736, 744, 755, 783, 795, 801]. The ALJ atsa toDr. Brooks’notation that Plaintiff
exhibited normal breath sounds and did not become dyspneic during her examinatid22, [Tr
622]. The ALJ concluded that Plaintiff's history of COPD, nighttime oxygen, amnpiéme upper
respiratory symptoms warrant exclusion from exposurevétmess, humidity, or pulmonary
irritants. [Tr. 22]. The ALJ also agreed with Dr. Cox that Plaintiff's piamgen levels while she
sleptcould contributed daytime fatigues well asnemoryand concentratioproblemsthereby
supporting a limitatiorof unskilled work that allows Plaintiff to be effisk five percent of the
workday. [Tr. 22, 26, 737]. However, the ALJ additionally noted that once Plaintiff lesgam
supplemental oxygen at night, Dr. Cox did not document any additional comphiairgafter [Tr.
23,719, 723, 732, 794, 801]. Therefore, the ALJ foundRleantiff’'s generally normal findings
on lung examination and her conservative treatment, which did not include hospitalipati
acute exacerbations of COPD, did not warrant greater limitations thaseass¢sr. 22].

Given the foregoing evidence, which the Court emphasizes is only a summariz#tien of
more detailed discussiongALJ provided bthe recorcf the Court finds that the ALJ’s thoughtful

and detailed analysis makelear to ay subsequenteviewerthe ALJs reasos for finding Dr.

3 The ALJ additiondy provided a discussion of Plaintiff's credibility, citing to daily living
activities and a poor work history as factors that undermined the sexdniy impairments|[Tr.
23-24];seeWalters 127 F.3d at 531[D]iscounting credibility to a certain degree is appropriate
where an ALJ finds contradictions among the medical reports, claimantradegt and other
evidence.).
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Cox’slimitations in sitting, standing, walking, upper extremity use, and concenttatsupported
and hisopinion onlyentitled to limited weight.SeePollard v. Astrue No. 1:11CV-186, 2012
WL 2341814, at *5 (S.D. Ohio June 20, 2012) (“The ALJ must build an accurate and twigigel
between the evidence and his conclusioratjppted sub nomNo. 1:11CV186, 2012 WL
2931310 (S.D. Ohio July 18, 2012n contending that the ALJ did not provide “good reason” for
the weightassignedo Dr. Cox’s opinion, Plaintiff merely offers her interpretationhw evidence.
[SeeDoc. 22 at 1617]. The ALJ, however,provided a reasonable and supported basis for his
assessment olfie evidence “This Court does not conductde novareview and cannot remand a
matter simply because it might have interpreted the evidence of rederelify than the ALJ.”
Brandon v. AstrueNo. 1:09CVv00857, 2010 WL 1444639, at *8 (N.D. Ohio Jan. 27, 2010),
adopted byNo. 1:09CVv857, 2010 WL 1444636 (N.D. Ohio Apr. 12, 2010).

Plaintiff further complains that the ALJ erred in deferring to the opinions ef th
nonexamining state agency physicians, Dr. Duong and Dr. Parrish, because at theeyime
rendered their opinions, thalid not have access tocamplete caseecord. [Doc. 22 at 17].
“[T Jhere will always be a gap between the time the agency experts review thieartgive their
opinion with respect to the Listing and the time the hearing decision is issued,” lrrit‘alrtear
showing that the new evidence renders the prior opinion untenable, the mere fagathakests
does not warrant the expense and delay of a judicial remadedly v. Comm’r of Soc. Se®14
F. App’x 827, 831 (6th Cir. 2009). “When an ALJ relies ama-examiningsourcevho did not
have theopportunity to reviewater submitted medical evidence,” our appellate court “require[s]
some indication that the ALJ at least considered these [new] facts befoig grwater weight to
an opinion that is not based on a rewief a complete case recordBrooks v. Comm’r of Soc.

Sec, 531 F. App’x 636, 642 (6th Cir. 2013) (internal citations and quotation marks omfieid,
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the ALJ did not blindly accept the state agency physicians’ opinions but considergeteated
evidence, including Dr. Cox’s treatment notes and other medical opinions of recosksaiRg
Plaintiff's RFC.

Accordingly, the Court finds thaubstantial evidence supports the ALJ’'s assessment of
Dr. Cox’s opinion, and Plaintiff's arguments to ttmntrary are not weliaken.

B. Limitationsin Concentration, Persistence, and Pace

Plaintiff also argues that an RF@f simple, routine, and repetitive tasks does not
accommodate her moderate limitations in concentration, persistence, and pace.

The opinion evidence of record concerning Plaintiff's mental limitations inctuae
opinions from nonexamining state agency psychological consultants, Jenaan KRaleBli, and
Rebecca Hansmann, Psy.D., and psychological consultative examiner, Stepfvaight, M.S.

In relevant part, each medical source opined as foavsregard to Plaintiff’s abilityto sustain
concentration, persistence, and pace.

In May 2013 at the initial level, Dr. Khaleeli concluded that Plaintiff was not significantly
limited in her ability to carry out very short and simple instructions, sustaindamaoy routine
without special supervision, work in coordination with or in proximity to others withoagbei
districted by them, and make simple wodtated decision. [Tr. 687]. Plaintiff, howeverwas
found to be moderately limited in her ability to carry out detailed instructionstamaattention
and concentration for extended periods, perform activities within a schedule, maagalar r
attendance, be punctualithin customary tolerances, and complete a normal workday and
workweek without interruptions from psychologically based symptoms and perforroraistent
pace without an unreasonable number and length of rest peridds. Or. Khaleeli concluded

that Plaintiff could concentrate and persist witthi@a foregoindimitations. [Tr. 70].In September
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2013, at the reconsideration level, Dr. Hansmann concurred with Dr. Khaleeli andidpimézhl
limitations. [Tr. 8486]. Finally, in April 2013, Mr. Cartwright performed a consultative
examination, concluding that Plaintiff exhibitetbderateto-marked limitations in concentration
and persistence depending on the degree of depression Plaintiff was expgoetitatparticular
day. [Tr. 628].

The ALJ assigned “great weight” to Dr. Khaleeli’'s and Dr. Hansmann’s opinionsigoti
that their opinions were based on a review of all the available evidence and théedgeoaf the
disability program and its requirements. [Tr. 25]. The ALJ reasoneth@iabpinions were also
consistent with Plaintiff's limited mental health treatment and observations mader.by M
Cartwright on examination[ld.]. However, given the possible cognitive effect of Plaintiff's
medical impairments, as discussed in regar@rt Cox’s opinion above, the ALJ concluded that
a limitation to unskilled workvaswarranted. Id.]. As to Mr. Cartwright, his opinion received
“substantial weight to the extent it supports a residual functional capacitgskilled, lowstress
work, . . . allowing the claimant to be etifisk five percent of the workday.Id[]. The ALJ found
the opinion generally consistent with Plaintiff's presentation and performancemmialrstatus
examination. Id.].

Relying onEalyv. Comm’r of Soc. Se&94 F.3d 504, 516 (6th Cir. 201@)aintiff argues
that an RFC of simple, routinendrepetitive tasksloesnot accommodate moderate limitations
concentration [Doc. 22 at 18].The Court findsPlaintiff's reliance orEaly misplaced.

In Ealy, the Sixth Circuit Court & Appeals concluded that an RRhd hypothetical
guestion to a vocational expert that included the limitations of “simple repetitive aasks
instruction” failed to accurately representmedical opinion thassessed limitations 6§imple,

repetitive taskgfor] [two -hour] segmentsver an eighthour day vihere speed was not critical
14



594 F.3d at 516 (emphasis added). As later clarifigsihmithJohnson v. Comm’r of Soc. Sec.
579 F. App’'x 426, 43@7 (6th Cir. 2014), the problem Ealywas that the RFC and hypothetical
guestion“truncated the doctor’s specific restrictions.” Distinguishibgly, the SmithJohnson
Court found “the limitation to simple, routine, and repetitive tasks adequately coBveyh-
Johnson’s moderatelymited ability ‘to maintain attention and concentration for extended
periods™ because “[u]nlike irEaly, Dr. Kriauciunas did not place argoncrete functional
limitationson her abilities to maintain attention, concentration, or pace when performing simple,
repetitive, or routine tasks.Id. at 437 (emphasis addedOur appellate court hasore recently
heldthat “[c]ase law in this Circuit does not support a rule that a hypothetical profadisignple,
unskilled work isper seinsufficient to convey modate limitations in concentration, persistence
and pace.”’Kepke v. Comm’r of Soc. Se@36 F. App’x 625, 635 (6th Cir. 2016).

Here, Plaintiffs RFC for simple, routine, and repetitive tasks coincides thi¢h
nonexamining state agenpgychological condtants opinionsthat Plaintiff is notsignificantly
limited to in her ability to perform simple and lel@vel detailed tasks In addition, Plaintiff's
RFC does notonflict with the moderatémitations they assessed as th&id not place any
concretefunctional limitationson her abilities to maintain attention, concentration, or pace when
performing” simple and lowlevel detailed tasks.See Smittdohnson 579 F. App’x at 437
Likewise Plaintiff's RFC is consistent with Mr. Cartwright's opinion tHRlaintiff is, at a
minimum, moderately limited in her ability to sustain concentration and persistence

Plaintiff protestshoweverthat the ALJ essentially ignored Mr. Cartwright’s opinion that
Plaintiff was moderatelyo-markedlylimited in concentréion andpersistenceespite purporting
to fully adoptthe opinion. [Doc. 22 at 18]. To the contrary, the ALJ assigned the opinion

“substantial weighto the extenit supports a residual functional capacity for unskilled,-givess
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work, . . . allowingthe claimant to be offask five percent of the workday.” [Tr. 25 (emphasis
added)]. Moreover, the ALJ made allowances for Plaintiff's allegationmof concentration
when he elaborated ihis decisiorthatthe medical evidence suppedta finding tha Plaintiff's
COPD, poor sleep, and depression could cause some degree of concentration proléfars, the
warranting the additionaéstrictionthat Plaintiff be limited to unskilled work and may be-tat§k
five percent of the day[Tr. 23, 26. In any event, PlaintiffSRFC was not required to mirror Mr.
Cartwright’s opinion simply because the opini@teived substantial weighiSeeNewsome v.
Astrue No. CIV. 131141CJP, 2012 WL 2922717, at *6 (S.D. lll. July 17, 2012) (rejecting
plaintiff's argument that by giving great weight to a consultative examiner’s opimerREC
assessment should have perfectly tracked the source’s opinion).

Therefore, the Court finds thBRtaintiff's RFC accommodatdser moderate limitations in
concentratiorcontraryto Plaintiff’'s assertions.
VI.  CONCLUSION

Based on the foregoind?laintiff's Motion for SummaryJudgment Doc. 21] will be
DENIED, andthe Commissioner’sotion for Summary JudgmefiDoc. 23] will beGRANTED.
The decision of the Commissioner will B&FIRMED. The Clerk of Court will be directed to
CL OSE this case.

ORDER ACCORDINGLY.

{‘D/UU-‘*‘-’ /QL% o
United States M'Eagistrate Judge
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