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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

THE ESTATE OF AMOS MATTHEW )

FRERICHS, by Beverly Dunn as the )

Personal Representative of the Estate )

of Amos Matthew Frerichs, )
)

Plaintiff, )

)

V. ) No.: 3:16-CV-693-TAV-CCS
)

KNOX COUNTY, TENNESSEE, et al., )
Defendants. )

MEMORANDUM OPINION

This civil matter is before the @a on several motions: (1) plaintiff&otion for
Scheduling Conference to Expedite Deatary Judgment and Mion to Stay Other
Proceedings Pending Issuance of Declaratadgment [Doc. 6], (2) plaintiff's Motion for
This Court to Certify Under 28 U.S.C. 8§ @t [Doc. 7], (3) defedant Evan Rogers’s
Motion to Dismiss for Lack oSubject Matter Jurisdiction, &tding, and Failure to State
a Claim [Doc. 12], (4) defendakKnox County’s Motion to Disnss [Doc. 13], (5) the State
of Tennessee’s Motion to Dismiss [Doc. 1&id (6) defendant’s Supplemental Motion to
Dismiss [Doc. 23]. The parties have filedveral responses anglies to the pending
motions [Docs. 21-22, 24-26].

For the reasons that followhe Court will: (1) deny asoot plaintiff's Motion for

Scheduling Conference to Expedite Deatary Judgment and Mon to Stay Other

1 The Court will refer to “plaintiff” as Bewly Dunn acting in her capacity as the personal
representative of the Estai€EAmos Matthew Frerichs.
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Proceedings Pending Issuanck Declaratory Judgment [Do®], (2) deny as moot
plaintiff's Motion for This Court to CertiyUnder 28 U.S.C. 8 240[oc. 7], (3) grant

defendant Evan Rogers’s Motion to Dismiss Lack of Subject Matter Jurisdiction,
Standing, and Failure to State a ClainofD 12], (4) grant defelant Knox County’s

Motion to Dismiss [Doc. 13](5) grant the State of Tersgee’s Motion to Dismiss [Doc.
17], and (6) deny as moot defendar@igoplemental Motion to Dismiss [Doc. 23].

. Background?

This action arises from evesoccurring on December 18, 2015, ultimately resulting
in the death of Amos Matthew Frerichs (“Hofis”), whose estate brings this action.
Frerichs was shot and killed in the parkingddbAcademy Sports following an altercation
with defendant Evan Rogers (“Rogersdnd Rogers’'s partner, Geziel DosSantos
(“DosSantos”) [Doc. XY 40-69].

Defendant Sheriff J.J. Jones (“Jonesteated a Knox CountSheriff's Office
Holiday Task Force to operate during the holiday season for the past severaldyears [
36]. Plaintiff asserts that Jones negligerilyes and trains offers, including deputy
sheriffs and reserve officers, to investigate arrest alleged shoplifters while dressed in
plain clothes as a means of policstgoplifting during the holiday seasdd.[{] 36-39].

According to plaintiff, Rogerand DosSantos sexd on the Holidayrask Force and
were in plain clothes on December 18, 2045 38]. On that day, Rogers and DosSantos

received a phone call from a lgssevention employee at Acawhy Sports who told them

2 The Court details plaintiff's allegatio@s presented in her complaint [Doc. 1].
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to arrest Frerichdd. 9 40]. The officers waited outside of the store and confronted him
[Id. 7 41].

Frerichs began to run into the pargitot and the officers chased hiral.[{ 44].
Rogers drew his gun as he ran and pointed it at Fretith% 45]. Frerichs then got into
his vehicle and began to operateld. [f 47]. The officers reached the car only a few
seconds afterwards, and they begdysically striking Frerichdd. {1 48—49]. Rogers
employed his taser on Frerichsidathen struck him in the fas®ith the butt of the taser
[Id. 17 51-52]. Rogers then dropped his taser and instructed DosSantos to tase Frerichs,
which DosSantos didd. 11 53-55].

The complaint further alleges that as Das®s’s taser was cycling, delivering an
electric current through Frerichs’s bodirerichs drove the car in reverse. [ 56]. The
officers were pulled backwardby the driver-side door andlféo the left of the carlf.

57]. Frerichs stopped reversiagd attempted to drive away] Y 59]. Rogers then stood
back up, repositioned hirak toward the front of the car, and fired six shots into the driver-
side window, killing Frerichslfl. 1 60-62]. Plaintiff asserts that Rogers fired the six
shots in the direction of Academy Sports, #mere were approximately 100 people inside
of the storeld. 1 64].

Plaintiff provides that Rogers himself aitied that he fired the shots because “his
training kicked in” [d. 11 84-85]. Plaintiff contends &t had Knox County and Jones
properly trained Rogers in the use of force, Frerichs would still be ative [f1]. As

provided in the complainDosSantos did not fire his weapbecause of the risk of hitting



others [d. 11 73—74]. Plaintiff asserts that Knox @ty and Jones took no reprimanding
actions against Rogerkl[ 1 76].

On December 14, 2016, Beverly Dunn (‘iidti), Frerichs’'s mother, was appointed
the administratoad litemof the Estate [Doc. 5]. Durand Frerichs’s biological father,
Elton Frerichs, Jr. (“Frerichs, Jr.”), are the sodgrs to the Estate, the only asset of which
is this wrongful death &ion [Doc. 5-1 p. 1].

As a result of the alleged actions giving ried-rerich’s death, Dunn brings suit in
her capacity of administrator on behalf of keks’'s estate (“the Estate”) against Rogers,
Knox County, and Jones [Doc{§ 7-9]. In the complaint, siseeks relief in the form of
a declaratory judgment and damages.

As to declaratory judgment, Count Onédlué complaint seks a declaration that the
fee-shifting provisions imenn. Code Ann§ 29-20-113 are unconstitutionadl[ 1 17—
34]. Section 29-20-113 provides:

if a claim is filed with a Tennessee &ederal court . . . against an employee

of . .. a governmental entity of thex in the person’s individual capacity,

and the claim arises from actions orissions of the employee acting in an

official capacity or under color of Wg and that employee prevails in the

proceeding as provided inishsection, then the cduor other judicial body

on motion shall award reasonable ateysi fees and costs incurred by the

employee in defending the claim filed against the employee.

Tenn. Code Ann. § 29-20-113(aplaintiff alleges that this statute violates the Supremacy
Clause and the Equal Protection Claatéhe United States Constitution [Doc{ 1 14—

15, 17-34]. Plaintiff further contends thelte cannot make an informed decision as to

whether she should bring this action againggé®e individually for federal and state law



claims until and unless the constitutionality of § 29-20-113 is settled L2]. All three
defendants are parties to ttheclaratory judgment claind. 1 16].

As to damages, plaintiff brings clairpsirsuant to 18 U.8.88 1983 and 1988 for
violations of Frerichs’s Rarth and Fourteenth Amendment rights against Knox County,
Rogers in his official capacitgnd Jones in his official capacitylaintiff also brings such
claims against Rogers in his individual capacbut states that the individual capacity
claims are conditioned uporetiCourt determining that 8 Z83-113 is unconstitutionald.

1 138]. Plaintiff further requests in the complaint that the Coury“staceedings in this
action until the Court issues declarationgathe constitutionality of'enn. Code Ann. 8
29-20-113" [d. 1139]. Plaintiff also brings variousgate law claims against defendants.

The State of Tennessee (“Tennessee”l fdemotion to interene to defend the
constitutionality of § 29-20-113 [Doc. 14], whibdhagistrate Judge C.l@ord Shirley, Jr.
granted [Doc. 16]. Now pending before fGeurt are several motions to dismiss [Docs.
12-13, 17, 23]. Defendants and Tennessese to dismiss plaintiff's claims under
Federal Rules of Civil Procedure 12(b)(1dat2(b)(6). The Counvill first address the
arguments pursuant to Rule(f1), and then th€ourt will turn tothe Rule 12(b)(6)
arguments.

Il Analysis Under Rule 12(b)(1)

In Count One of her complaint, plaifitteeks a judgment from the Court declaring

that the fee-shifting statute, Tenn. CodenAg 29-20-113, isinconstitutional. Defendants

and Tennessee assert that dismissal of thiswainder Rule 12(b)(1) is appropriate, as the



Court lacks subject matter jurisdiction ovee ttlaim because plaintiff has no standing to
bring the claim, the claim is moot, and thaiel is not ripe for review. The Court will
begin its analysis of this argument by aeling the appropriate standard of review.

A Standard of Review

“Federal courts are courts of limitgdrisdiction,” possessing “only that power
authorized by Constition and statute.”"Kokkonen v. Guardian Life Ins. Co. of A1l
U.S. 375, 377 (1994). Therefore, subject mattesdiction is a threshold issue, which the
Court must consider prior toaehing the merits of a cas8teel Co. v. Citizens for a Better
Env't, 523 U.S. 83, 94-95 (1998¢eeFed. R. Civ. P. 12(h)(3) f@ing that “[i]f the court
determines at any time that it lacks subjecttergurisdiction, the gurt must dismiss the
action”). Unlike a motion to dismiss on the nit® under Rule 12(b)(6), “where subject
matter jurisdiction is challengathder Rule 12(b)(1)[,] . . . &éplaintiff has the burden of
proving jurisdiction in ordeto survive the motion.”"RMI Titanium Co. v. Westinghouse
Elec. Corp, 78 F.3d 1125, 1134 (6th Cir. 1996) (quotRggers v. Stratton Indus., Inc.
798 F.2d 913, 915 (6th Cir. 1986)).

“Motions to dismiss for lack of subjechatter jurisdiction fall into two general
categories: facial attacks and factual attackdriited States v. Ritchid5 F.3d 592, 598
(6th Cir. 1994). “Afacial attack is a challenge to theffstiency of the pleading itself.”
Id. In considering whether jurisdiction has besstablished on the face of the pleading,

“the court must take the material allegatimighe petition as true and construed in the



light most favorable tthe nonmoving party.’ld. (citing Scheuer v. Rhodg$16 U.S. 232,
235-37 (1974)).

“A factual attack, on the other hand, is notlzllenge to the $iiciency of the
pleading’s allegations, but a challenge ttee factual existence of subject matter
jurisdiction.” Id. In considering whether jurisdiction $iaeen proved as a matter of fact,
“a trial court has wide discretion to alloaffidavits, documents, and even a limited
evidentiary hearing to resolvesputed jurisdictional facts."'Ohio Nat'l Life Ins. Co. v.
United States922 F.2d 320, 325 (6th Cir. 1990). In evaluating a factual attack, “no
presumptive truthfulness applies to the facalkgations, and the court is free to weigh
the evidence and satisfy itsal§ to the existence of p@wer to hear the caseRitchig 15
F.3d at 598 (internal citation omitted).

Here, rather than attacking plaintififdeadings, defendatand Tennessee argue
that this Court lacks subject matter jurisdintaver plaintiff's declaratory judgment claims
because they are not ripe, are moot, and fifidi;cks standing to ling them. To support
these arguments, defendants Tennesseet gojnamong other things, defendants’
representations that they dotmatend to seek attorneys’ feagainst plaintiff, and that to
do so would be fruitless because thstate is insolvent. hlis, the Court finds that the
jurisdictional challenge is a fa@l attack with respect toghtiff's declaratory judgment
claims. See Ritchigl5 F.3d at 598. Coequently, the Court wilevaluate all submitted

documentation and will weigh the evidenced&iermine the factual existence of subject



matter jurisdiction over plaintiff's declaragojudgment claim, giing no presumptive
truthfulness to plaintiff's allegationsith respect to this claimSeed.

B. Law Governing Standing, Ripeness, and Mootness

Article Il standing is a threshalquestion in every federal casé/uliger v. Mfrs.
Life Ins. Co, 567 F.3d 787, 793 (6t@ir. 2009). It “enforces the Constitution’s case-or-
controversy requirement.Loren v. Blue Cross & Blue Shield of Mic&05 F.3d 598, 607
(6th Cir. 2007) (quotindelk Grove Unified Sch. Dist. v. Newdosd2 U.S. 1, 11 (2004)).
“The burden of establishing standing istbe party seeking federal court actiorRbsen
v. Tenn. Comm’r of Fin. & Admin288 F.3d 918, 927 (6th Cir. 2002).

To establish Article Il standing, a plaintiff must demonstrate:

(1) it has suffered an injury in fact thiat(a) concrete and particularized and

(b) actual or imminent, not conjecturalloypothetical; (2) thenjury is fairly

traceable to the challenged action aé thefendant; and (3) it is likely, as

opposed to merely speculative, that the injury will be redressed by a

favorable decision.
Wauliger, 567 F.3d at 793Ultimately, the standing inquiry émses not on the merits of the
claim, but on the party bringing the claialley Forge Christian Cld v. Ams. United for
Separation of Church & State, Ind54 U.S. 464, 484 (1982).

A second doctrine under Article Il is ripenesSee Nat'| Rifle As’n of Am. v.
Magaw 132 F.3d 272, 280 (6th Cir. 1997). Thisctrine is designed to prevent the courts,
through premature adjudication, from entanglihgmselves in abstract disagreements.”

Insomnia Inc. v. City of Memphi&78 F. App’x 609, 612 (6tkir. 2008) (citations and

internal quotation marks omitted)n cases where a plaintiiileges future injury, “the



injury in fact be certainly impending,” becsi premature matters, ede “the injury is
speculative and may never occur,” are inappropriate for court redagaw 132 F.3d at
280; cf. Clapper v. Amnesty Int'l USA68 U.S. 398, 432 (2013) (indicating that a party
can establish standing basedaofuture injury thabased on a “reasable probability” of
injury “that suggest[sfess than absolute, biteral certainty”).

Notably, “[tlhere is unqustionably some overlap beden ripeness and standing[,]”
and “[w]hen the injury alleged not actual but merely treigened, standing and ripeness
become more difficult to distinguish.Airline Prof'ls Ass’n of Int'l Bhd. of Teamsters,
Local Union No. 1224, AFL-CIO v. Airborne, In832 F.3d 983, 988 (6th Cir. 2003). As
related to “declaratory judgment based ongmércement review of a statute,” the Sixth
Circuit has provided that it foften difficult to draw a linebetween actual controversies
and attempts to obtain advigoopinions on the basis of hypothetical controversies.”
Kardules v. City of Columbu85 F.3d 1335, ¥8-44 (6th Cir. 1996) (citation omitted).
The Supreme Court has held that the ripenéssclaim for declaratory judgment hinges
on “both the fitness of the issues for judiai@cision and the hardship to the parties of
withholding court consideration.Abbott Labs. v. GardneB887 U.S. 136, 149 (1967). A
claim is not “fit” for judicial review if it “depends on ‘contingent future events that may
not occur as anticipated, or iretemay not occur at all.”"Warshak v. United State532

F.3d 521, 525 (6tkeir. 2008) (quotingrexas v. United States523 U.S. 296, 300 (1998)).



A final Article Il limitation is mootness.Campbell-Ewald Co. v. Gomek36 S.

Ct. 663, 669 (2016). A claim is moot whém intervening circumstance deprives the
plaintiff of a personal stake ithhe outcome of the lawsudt any point during litigation.”

Id. (citation and internal quotaih marks omitted). “A cadgecomes moot only when it is
impossible for a court to grant any effectudiefewhatsoever] to the prevailing party.”
Knox v. SEIU, Local 100®67 U.S. 298, 307 (2012) (citation and internal quotation marks
omitted).

B. Analysis of Plaintiff's Declaratory Judgment Claim

Here, plaintiff seeks a declaratory judgmt on the constitutionality of Tenn. Code
Ann. 8§ 29-20-113 irorder to insulate the Estate rinoliability for defendant Rogers’s
attorneys’ fees, in thevent that she doestmrevail on her claimagainst Rogers in his
personal capacity [Doc. 1 § 140]. Defendants and Tennessee argue that plaintiff has no
standing to bring this clainthe claim is moot, and the claim is not ripe for review.

The Court notes that plaintiff provides eviderthat Frerichs died intestate and that
the sole asset of the Estat¢his wrongful death action [Doc.H- In consideration of this
fact, Rogers and Knox Counhave represented that “[u]ndiiese circumstances,” they
“have no intention of seekirany award of attorneys’ fe@sirsuant to Tenn. Code Ann. §
29-20-113" [Doc. 12 p. Fee alsdoc. 25 p. 2].

Where an attorney’s statements are “deliberate, alsdunambiguous,” the Court
may take such representatiaassjudicial admissionsSee MacDonald v. GMQ10 F.3d

337, 340 (6th Cir. 1997%)ee also DeJager Const., Inc. v. Schleininlyer. 1:94-CV-239,

10



1996 WL 173168, at *8 (W.D. Mich. Mar. 13,98) (noting that statements of counsel are
“binding as stipulations or concessions ifdaan open court or iwriting”). In light of
this representation, defendants and Tennesgee #nat any injury plaintiff may suffer is
too attenuated to satisfy the ripeness requiremeahor plaintiff's allegd injury is moot.

In response, plaintiff asserts that Te@ode Ann. 8 29-20413, by its language,
does not allow Knox County &ogers to waive the award aftorneys’ fees [Doc. 24 p.
6]. However, as Tennessee points out, the stsiaties that the cowshall award attorneys’
fees only “on motion.” TenrCode Ann. 8§ 29-20-113(a). o@sequently, defendants have
the ability to wave such fees.

Plaintiff also points out @it defendants have merely stated they will not seek
attorneys’ fees “under theseramimstances,” and plaintiff argeighat the threat of fees
looms over her head as therdgerbial sword of Damoclesyihich under even a slight
change of circumstances coudme down “at [d]efendantgliscretion” [Doc. 24 p. 7].
The phrase “under these circumstances” domgeleoom for the type of ambiguity that
could prevent the Court from consideringe thepresentation as a binding judicial
admission. In their reply, however, defendatéded unequivocally that they will not seek
attorneys’ fees from the Estate [Doc. 25 p. & such, the Coufinds that counsel for
defendants made a “deliberate, clear amamlriguous” representation that they will not
seek attorneys’ fees from tliestate, and the Court takes thepresentation as a judicial

admission.See MacDonaldl10 F.3d at 340.

11



This representations moots any concern pentiff has regarding the potential of
being subject to attorney’s fees should Regarevail on plaintiffs individual capacity
claims against him. As such, the Court fildat defendants’ repsentations constitute
“an intervening circumstance” that has degd plaintiff “of a personal stake in the
outcome” of the declaratory judgment claiee Campbell-Ewald Gdl.36 S. Ct. at 669.
Consequently, the claimsoot on these groundSee id.see also Kng67 U.S. at 307.

Furthermore, as to the ripess of plaintiff's allegednjury, any fuure injury
plaintiff would suffer based on the allegectanstitutionally of 8 220-113 would require
that: (1) plaintiff actually brings claims agat Rogers in his individual capacity, rather
than conditionally bringig them; (2) Rogers pvails on those claims; (3) Rogers brings a
motion for attorneys’ fees and costs; and Régers is a “prevailing party” within the
meaning of § 29-20-113. Thus, the actual payment aftorneys’ fees is merely a

conjectural injury. SeeWuliger, 567 F.3d at 793. Unlike the imminent or likely injury

3 Section 29-20-113 provides:
(b) For purposes of this section, thepdoyee shall be the prevailing party if:

(1) The employee successfully defent®e claim alleging individual
liability; or

(2) The claim of individual liaility is dismissed withor without prejudice
after forty-five (45) days have elapsed after an answer or other
responsive pleading is filed in which the employee asserts the employee
was not acting within the employe@slividual capacity at the time of
the matters stated in the complaint.

Tenn. Code Ann. § 29-20-11(b).

12



required for Article Il standingand ripeness, plaintiff's injy is contingent on multiple
events, the occurrences of which are merely speculativd, therefore, plaintiff's
declaratory judgment claim is not fit for reviewseeAbbott Labs. 387 U.S. at 149;
Wuliger, 567 F.3d at 793.

In response to dendants and Tennessee’s motibmsdismiss, plaintiff provides
additional arguments as to her alleged mpjthat she submits satisfy the case-or-
controversy requirement. First, plaintiff prdes that she “immedialy suffered an injury
in the contemplation of bringing a lawsuitimdicate civil rights” wth potential exposure
to fees under § 29-20-31Doc. 22 p. 8]. In doing so, slargues that initiating the lawsuit
subjects her to fee$d]. She further asserts that the threiattorneys’ fees is an injury
sufficient to satisfy the requirements of Arti¢glestanding [Doc. 24 p. 6]. The Court finds
that these alleged injuries are also mbotvever, based on defemds representations
that they will not seek fees from the Estat®hether the Court detmines that § 29-20-
113 is constitutional has no bearing on weetdefendants will &k fees against the
insolvent Estate.

The Court notes that, in opposition to thetimas to dismiss for lack of jurisdiction,
plaintiff attached an email ekange between plaintiff'socnsel and defendants’ counsel
[Doc. 24-1]. In this email exchange, defendants’ counsel pedwidat if Dunn sues in her
capacity as next of kin, she would be “panally liable for an award of fees under the
statutes as any other plaintifft] at 2]. Further, plaintiff has stated that Dunn and Frerichs,

Jr. wish to bring this claim in their persomalpacities but cannot féear of §29-20-113.

13



To the extent that plaintiff islleging that the threat oeés is an injury to Dunn and
Frerichs, Jr. in their individual capacities, fieurt notes that Dunand Frerichs, Jr. are
not parties to this suit in thandividual capacities, and any alleged injury theye cannot
satisfy the requirements of Article Ill. | Dulimas reiterated throughout the briefings that
she is bringing this suit on behalf the Estate in her capgcas a personal representative
and not in her individuatapacity as a beneficiar$¢eDoc. 26 pp. 5-6, 8]

Plaintiff also alleges that her inability to make an informed decision as to whether
to sue Rogers in his individuicapacity conditionally or ought constitutes an injury from
8§ 29-20-113 [Doc. X 12; Doc. 24 p. 4]. Plaintifnowever, cites no authority for the
proposition that her inability tmake an informed decision mstitutes a justiciable injury.
Plaintiffs must routinely navigate statugoirameworks when contemplating bringing a
claim against any defendant, danhus, plaintiff's allegednjury is no more than a
“generalized grievancedn these groundsWuliger, 567 F.3d at 793.As the Supreme
Court has articulated, “even when the plairtidls alleged redressabgury sufficient to
meet the requirements of Art. lll,” the judacy “has refrained from adjudicating abstract
guestions of wide public significance whiamount to generalized grievances, pervasively
shared and most appropriately addrdssethe representative branches/alley Forge
454 U.S. at 47475 (citations aimternal quotation marks omitted).

For the reasons thus stated, the Court fthdsplaintiff lacks Article 11l standing to
bring her declaratory judgment claim, and tpé&intiff's claim is moot and not ripe.

Therefore, plaintiff has failed to meet her bemdf establishing thi€ourt’s subject matter

14



jurisdiction over the declaratory judgment clai@onsequently, the Court will dismiss the
claim under Rule 12(b)(1).
lll.  Analysis Under Rule 12(b)(6)

Defendants move to dismiss the following claims for failure to state a claim under
Rule 12(b)(6): (1) conditional 18 U.S.C. §8®claim against Rogelis his individual
capacity; (2) 8§ 1983 alm against Knox County; (3) 983 claims against Rogers and
Jones in their official capaies; and (4) several statedalaims against defendarfts he
Court will first address the applicable startlaf review for motns pursuant to Rule
12(b)(6), and then the Cdwrill examine each of plaintiff's remaining claims.

A. Standard of Review

Federal Rule of Civil Procedure 8(a)&dts out a liberal pleading standa&inith
v. City of Salem378 F.3d 566, 576 n.1 (6th Cir. 2004)requires only “‘a short and plain
statement of the claim showirtlgat the pleader is entitled telief,” in order to ‘give the
[opposing party] fair notice ofthat the . . . claim is anddlgrounds upon which it rests.™
Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007) (quoti@gnley v. Gibson355 U.S.

41, 47 (1957)). Detailed factuallegations are not requireblut a party’s “obligation to

provide the ‘grounds’ of his ‘entitle[mentp relief’ requires more than labels and

“The parties provide several arguments in favaheir motions to dismiss. In defendant’s
Supplemental Motion to Dismiss, defendants mowdigmiss all of plainff’s claims pursuant to
Rule 12(b)(6), arguing that the Estate is notpghgper party to bring suit, and that it lacks the
capacity to do so under state daderal law [Doc. 23]. Howevehecause the Court ultimately
finds that plaintiff's claims should be dismigisen other grounds, it will not reach the question of
the capacity of the Estate. Consequerttig, Court will deny the supplemental motidd.] as
moot.

15



conclusions.” Id. “[A] formulaic recitation of the @ments of a cause of action will not
do,” nor will “an unadorned, the-defesot-unlawfully-harmed-me accusation&shcroft
v. Igbal 556 U.S. 662678 (2009).

In deciding a Rule 12(b)(6) motion to dim®, a court must construe the complaint
in the light most favorable to the plaintiff, gpt all factual allegations as true, draw all
reasonable inferences in favof the plaintiff, and detenine whether the complaint
contains “enough facts to state a claimelitef that is plausible on its faceT'wombly 550
U.S. at 570Directv, Inc. v. TreesM87 F.3d 471, 476 (6@@ir. 2007) (citation omitted).
“A claim has facial plausibilitywhen the plaintiff pleads factual content that allows the
court to draw the reasonable inference tiet defendant is liable for the misconduct
alleged.” Igbal, 556 U.S. at 678. “Determining wther a complaint states a plausible
claim for relief will [ultimately] . . . be a coekt-specific task that requires the reviewing
court to draw on its judiciaxperience and common senséd’ at 679.

B. Section 1983 Conditional Claims Aginst Rogers in his Individual
Capacity

In the complaint, plaintiff includes clainagainst Rogers in his individual capacity
that she conditions on the Court declaring Tenn. Code Ann:20-29.3 unonstitutional
[Doc. 191 138-42]. As the Court previously detened, plaintiff has failed to meet her
burden in proving subject matter jurisdictias to her declaratory judgment claim.

According to plaintiffs own complaintshe has not yet brought claims against
Rogers in his individual capg, and it does not appear thaapitiff wishes to bring these

claims unless the Court decides theldeatory judgment claim her favosé¢eDoc. 111
16



138-42]°> Rather, plaintiff argues that § 29-213 is faciallyunconstitutional and,
therefore, the condition necessé#wy plaintiff's individual ca@city claims against Rogers
was met at the time plaintiff filkthe complaint [Doc. 22 p. 1]. The Court notes that in the
complaint, plaintiff specificallyconditions the claims againRogers in his individual
capacity on “this Coutttolding Tenn. Code Anrg 29-20-113 isinconstitutional” [Doc. 1
1138 (emphasis added)]. Because the Court is not deciding the declaratory judgment claim
on the merits, and is not, therefore, issuimglaing with regard téhe constitutionality of
§ 29-20-113, the Court will dismiss plaiffis conditional claims. Reading plaintiff's
complaint as true, she did notend to bring these claims abs@a determination as to the
constitutionality of § 29-20-113.Furthermore, plaintiffdid not moveto amend her
complaint to remove the comidnal status of the claimsAccordingly, the Court will
dismiss plaintiff's conditional 8983 claims against Rogers.

C. Section 1983 Claims Against Knox County

Plaintiff brings claims against Knox @oty for violations of Frerichs’s
constitutional rights under 42.S.C. § 1983 [Doc. 11 105-16]. Knox County moves to
dismiss plaintiff's 8 1983 claims against it forlize to state claims wer Rule 12(b)(6).

A municipality may not be held liable underd2s.C. § 1983 “foan injury inflicted
solely by its employees or agentsMonell v. Dep’t of Soc. Sery136 U.S. 658, 694

(1978). “Instead, it is wheexecution of a government’sipy or custom, whether made

5 This is further indicated by plaintiff's exmsed intent to avoid any potential liability for
Rogers’s attorneys’ feeS¢eDoc. 24-1].
17



by its lawmakers or by those whose edicts os atdy fairly be saitb represent official
policy, inflicts the injury that the governmeast an entity is respabge under § 1983.'1d.
Accordingly, to succeed on a municipal lidglp claim under § 1983, a plaintiff “must
demonstrate that the alleged federal violatoccurred because afmunicipal policy or
custom.” Burgess v. Fischei735 F.3d 462, 478 (6th Cir. 2013) (citiMpnell, 436 U.S.
at 694).

“A plaintiff asserting a section 1983 akaion the basis of a municipal custom or
policy must identify the policygonnect the policy to the [cowititself, and show that the
particular injury was incurred becausiethe execution of that policy.Graham v. Cty. of
Washtenaw 358 F.3d 377, 383 (6th Cir. 2004nt@rnal citation and quotation marks
omitted). “There must be ‘a direct calidink’ between thepolicy and the alleged
constitutional violation such #t the County’s ‘deliberateoaduct’ can be deemed the
‘moving force’ behind the violation.’ld.

The policy or custom of the municipality sttevince a “deliberate indifference” to
the rights of persons with whom pdiofficers come into contackee Bd. of Cty. Comm’rs
of Bryan Cty. v. Browrb20 U.S. 397, 410-11 (1997 p(dying the deliberate indifference
standard to employment decision clainSjty of Canton v. Harris489 U.S. 378, 388
(1989) (applying the deliberate indifferencearstard to failure to train claims).
“[D]eliberate indifference’ is a stringent starrdaof fault, requiringoroof that a municipal
actor disregarded a known or obviamsequence of his actiorBrown 520 U.S. at 410.

“[A] plaintiff ordinarily cannot show that enunicipality acted with deliberate indifference
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without showing that the muripality was aware of prior unconstitutional actions of its
employees and failed to respond&temler v. City of Florencé&26 F.3d 856, 865 (6th Cir.
1997).

Plaintiff's 8 1983 claims against KnoxoGnty are premisedn: (1) inadequate
training, (2) the initiation and retention of thieliday Task Force;rad (3) the ratification
of Rogers’s actions. The Cawvill address whether plaifitihas stated a valid § 1983
claim against Knox County under each of thegeties in turn. Fits however, the Court
finds that any allegations against Jones incthraplaint “may fairly be said to represent
[Knox County’s] official policy, as Jones is the SherrifSee Monell436 U.S. at 694.

1. Inadequate Training

Plaintiff's first theory of municipal likility rests on a failure to train [Doc.
105-16]. In order to state a claim for failtoetrain, plaintiff must show that: (1) “[Knox
County’s] training program was inadequate tioe task that officermust perform”; (2)
“the inadequacy was the result of [Knox Cousit deliberate indifference”; and (3) “the
inadequacy was closely relateddioactually caused the injury.Ciminillo v. Streicher
434 F.3d 461, 469 (6th Cir. 2006) (citiRgisso v. City of Cincinna®53 F.2d 1036, 1046
(6th Cir. 1992)).

In order to meet the standard of showdwliberate indifference in the context of
inadequate training, a plaintiff may proceedmo ways. First, a plaintiff may show “prior
instances of unconstitutional atuct demonstrating that theonty has ignored a history

of abuse and was clearly on notice that theimgiin this particular area was deficient and
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likely to cause injury.” Plinton v. Cty. of Summit40 F.3d 459, 46 (6th Cir. 2008).
Alternatively, a plaintiff may show “evishee of a single violation of federal rights
accompanied by a showing thie County had failed to train its employees to handle
recurring situations presenting an obdopotential for such a violation.”ld. (citing
Brown, 520 U.S. at 409).

However, the fact “[t]hat a particular atér may be unsatisfactorily trained will not
alone suffice to fasten liability on the [county], for the céfi's shortcomings may have
resulted from factors other tharfaulty training program.’See Cantor489 U.S. at 390—
91. “[M]ere allegations that an officer was iraperly trained or that an injury could have
been avoided with better training are insuéiit to make out deliberate indifference.”
Harvey v. Campbell Cty453 F. App’x 557, 563 (6t&ir. 2011) (citation omitted).

Plaintiff alleges that Jones “negligenttyres and trains officers including deputy
sheriff and reserve officers to investigate amcbst alleged shoplifters while dressed in
plain clothes” [Doc. ¥ 37]. The Court notes that “delilz¢e indifference describes a state
of mind more blameworthy than negligenceParmer v. Brennan511 U.S. 825, 835
(1994). As such, plaintiff's algation that Jones was negligeioies not rise to the level of
showing deliberate indifference dhe part of Knox County.See id. In addition, the
complaint alleges no prior irestces of unconstitutional conduct, and it asserts no facts that
would indicate that Knox Countyvas clearly on notice that the training in this particular

area was deficient and likely to cause injur§aée Fisher398 F.3d at 849.
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Further, plaintiff's other allegations dotnend to show actions rising to the level
of deliberate indifference. Plaintiff points Rbgers’s statement that his “training kicked
In” as evidence that Kno&ounty’s training program is inadequate [Dod. 41]. Viewed
in the light most favorable tgaintiff, however, this statemesihows only that “a particular
officer may be unsatisfactorily trainedCanton 489 U.S. at 390-91. Even if Rogers is
of the opinion that he acted in accordance \withtraining, that allegation alone does not
result in a finding that Knox County was derhately indifferent when plaintiff has not
alleged that Knox County was clearly on noticat tihe training in this particular area was
deficient or that the circumstances of thasticular incident were recurring.

Consequently, the Court finds that plainkiffs not pled sufficierfaicts to show that
Knox County was deliberately indifferent inettcontext of failure to train. As such,
plaintiff’'s complaint does not contain sufficieallegations to state a § 1983 claim based
on a failure to train theory.

2. Initiation and Retention of Holiday Task Force

Plaintiff's second theory of municipdiability is based on the initiation and
retention of the Holiday Task Force. Aapitiff may show that a municipal policy or
custom is unconstitutional bghowing it to be “faciallyjunconstitutional as written or
articulated.” Gregory v. City of Louisville444 F.3d 725, 752 (6th Cir. 2006) (citing
Monell, 436 U.S. at 692-94). Additionally, aapitiff may show amunicipal policy or

custom violates 8 1983 bghowing that the policy is “facially constitutional but
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consistently implemented to result in congigoal violations with explicit or implicit
ratification by [county] policymakers.1d. (citing Monell, 436 U.S. at 692—-94).

In the complaint, plaintiff ppvides that the purpose ofetlHoliday Task Force is to
“appear tough on crime during the holiday season” [DdE3I]. According to plaintiff,
Rogers “married this concemto the use of his exssive and lethal forced. 1 82].
However, plaintiff has not alleged that the use of excessive force was part of Knox
County’s official policy for tle execution of the Holiday Tas$torce, and plaintiff has not
pled facts to indicate thate@lHoliday Task Force was “cont@stly implemented to result
in constitutional violations with . . . tification by [couny] policymakers.” Gregory, 444
F.3d at 752. Plaintiff has, therefore, faikedplead “factual content that allows the court
to draw the reasonable inference” that theliday Task Force isinconstitutional as
articulated. See Igbhal556 U.S. at 678eeGregory, 444 F.3d at 752. Instead, plaintiff's
claims concerning the Holidayask force are conclusory amsufficient tostate a § 1983
claim against Knox CountySee Twombl|y650 U.S. at 555.

3. Ratification of Rogers’s Actions

Plaintiff's final theory for§ 1983 municipal liability is tht Knox County and Jones
ratified Rogers’s conduct byifimg to take appropate actions against Rogers after the
incident. Under a ratification theory of maial liability, a single decision can constitute
a municipal policy or custom “if that decisidmade by an official who ‘possesses final
authority to establish munjmal policy with respect to ¢éhaction ordered,” which means

that his decisions are ‘final and unreviewable and are not constrained by the official

22



policies of superior officials.”Flagg v. City of Detroijt715 F.3d 165, 17&th Cir. 2013)
(quotingPembaur v. City of Cincinnat75 U.S. 469480-81, (1986))Miller v. Calhoun
Cnty, 408 F.3d 803, 814 (6th CR005)). However, “ratifid@on of a subordinate’s action
requires more than acquiescence—it requifiasreative approval of a particular decision
made by a subordinateFeliciano v. City of Clevelan®88 F.2d 649, 656 (6th Cir. 1993)
(internal citation omitted).

Further, under the ratification theory, aaipkiff is still required to show that
ratification of a municipal poli, custom, or action was thegaimate cause of plaintiff's
injury. SeeTeare v. Indep. Local Sch. Dist. Bd. of E¢lido. 1:10-cv-01711, 2011 WL
4633105, at *8 (N.D. Ohio Aud.8, 2011). “Although ratifidgon might tend to establish
the existence of a policy of acquiescencat tim itself was a ‘moving force,” mere
ratification of the conduct at issue by itsennot legally suffice as a ‘moving force.™
Alexander v. Beale St. Blues Cb08 F. Supp. 2d 934, 94W.D. Tenn. 1999).

When there is a documented patterninfse, however, a municipality can be found
to be deliberately indifferent in failing tovastigate incidents of alleged police abuse and
failing to discipline the officers involvedSee Leach v. Shelby Cty. She8ffl F.2d 1241,
1248 (6th Cir. 1989)Marchese v. Lucas/58 F.2d 181, 188 (6tGir. 1985). A “single,
isolated incident” of a failure to conductn@aningful investigabin or to discipline the
officers involved cannot give rise to municipal liabilitgee Maynard v. Jackson Gty06

F. Supp. 2d 817, 8228 (S.D. Ohio 2010).
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Here, the complaint statéisat Knox County and Joseatified Rogers’s conduct
“by failing to take appropriatactions against [him]” aftahe alleged misconduct [Doc. 1
1 111]. Plaintiff, however, does not allegmy facts, such agrior instances of
constitutional violations, that would indicate that Jones “affivefly] approv[ed]”
Rogers’s alleged misconduckeeFeliciano, 988 F.2d at 656. Finér, Jones’s failure to
reprimand Rogers was not theopimate cause, or “moving” force, of Frerichs’s injury.
See Alexanderl08 F. Supp. at 949. Plaintiffsal has not alleged the existence of a
documented pattern of abuse prior to the ingidpving rise to itdawsuit. Rather, the
complaint describes a “single, isolatedident” of a failure to take actiorSee Maynard
706 F. Supp. 2d at 827-28hus, this alleged failure to take action cannot serve as the
basis for 8 1983 liability badeon a ratification theory.

Plaintiff also alleges that Jones instinithe Holiday Task Force “to appear tough
on crime with zero tolerance and ROGERSrnmed this concept o the use of his
excessive and lethal force as evidencedhgy facts of this occurrence and the video
depicting his unlawful acts” [Doc. 182]. Even viewing thisleegation in the light most
favorable to plaintiff, it does not show thaty unlawful implementan of an otherwise
facially lawful municipal policy wasatified by a policymaking official.See Flagg715
F.3d at 175 Furthermore, there are no allegationthimcomplaint to suggest that Rogers’s
alleged use of excessive foraehich plaintiff claims he “rarried” to theHoliday Task
Force’s “tough on crime” policywas brought before a policyaking official and expressly

approved$eeDoc. 1 82]. Consequently, plaintiff's coplaint does not contain sufficient
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allegations to state a § 1983 atdbased on a ratification theoreeFeliciano 988 F.2d
at 656.

In sum, the Court finglthat plaintiff fails to statea municipal liability 8§ 1983 claim
against Knox County under all three theories. PlaintB’$4983 claims against Knox
County will, therefore, be dismissed.

D. Section 1983 Claims Against Jonesand Rogers in Their Official
Capacities

Plaintiff also brings 8 198%laims against Jones and Rogers in their official
capacity. “An official capacitglaim filed against a public employee is equivalent to a
lawsuit directed against the public entity which that agent represe@&ybrook v.
Birchwell, 199 F.3d 350, 355 4.(6th Cir. 2000) (citing<entucky v. Graham473 U.S.
159, 165 (1985)).

As plaintiff brings claims against Kndxounty, the public entityones and Rogers
represent, plaintiff's 8§ 1983aiims against Rogers and Jonethir official capacities will
dismissed insofar as they are redundant [D§§. 105—-16]. Because plaintiff's allegations
against Jones and Rogers in their officigdaaties are coextensive with her allegations
against Knox County, the Courillralso dismiss these claims.

E. State Law Claims

Plaintiff further brings claims pursuant to state law [Do%f117-38]. Courts may
exercise “supplemental jurisdiction over staterakathat are so related as to ‘form part of
the same case or controversy formSeaton v. Seatp®71 F. Supp. 1188, 1196 (E.D.

Tenn. 1997)see als®8 U.S.C. § 1367. However, “[t]hjgrisdiction . . . is discretionary
25



under certain circumstances and is not plaintiff's righdéaton 971 F. Supp. at 1196.
Specifically, “[t]he district courts may decérto exercise supplemental jurisdiction over a
claim. .. if. .. the district court has dissed all of the claimsver which it has original
jurisdiction.” 28 U.S.C. § 1367(c)(3).

As discussed herein, all of plaintiff'sderal claims will bedismissed, and only
plaintiff's state law claims remain. Theredgrthis Court’s exercise of supplemental
jurisdiction over these clais is discretionary.See id. As such, the Court declines to
exercise supplemental jurisdiction over ptdfis state law claims, and these claims will
also be dismissed.

IV.  Conclusion

For the reasons statbdrein, the Court WilGRANT defendant Rogers’s Motion to
Dismiss for Lack of Subject Matter Jurisdarti Standing, and Failure to State a Claim
[Doc. 12], defendant Knox County’s Motion to Dismiss [Doc. 13], and the State of
Tennessee’s Motion to Dismifdoc. 17]. The Court wilDENY as mootdefendant’s
Supplemental Motion to Dismig®oc. 23]. As the Court is dismissing all of plaintiff's
claims, the Court will als®@ENY as mootplaintiff’'s Motion to Stay Other Proceedings
Pending Issuance of Declaratory Judgment [Bd@nd plaintiffsMotion for this Court
to Certify Under 28 U.S.C. § 2403 ¢0. 7]. The Clerlof Court will beDIRECTED to
CLOSE this case.

ORDER ACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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