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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
STUARTN. BROTMAN,

Raintiff,

V. N0.3:16-CV-712-HBG

N e e N N

STATE GOVERNMENT LEADERSHIP )
FOUNDATION, a District of Columbia )
non-profitcorporation, )
)
Defendant. )

MEMORANDUM AND ORDER

This case is before the undersigned purst@r28 U.S.C. 8§ 636(c), Rule 73(b) of the
Federal Rules of Civil Procedurand the consent of the pasjefor all further proceedings,
including entry ofudgment [Doc. 14].

Now before the Court is Defendant’s MotimrDismiss Plaintiff SCounterclaim [Doc. 31]
(“Motion to Dismiss”) and Defendant’s Motidior Judgment on the Pleadings [Doc. 35]. The
Motions are ripe for adjudication. Accordiy, for the reasons further explained below,
Defendant’s Motion to DismisPjoc. 3] is GRANTED, and Defendant’s Motion for Judgment
on the Pleadings BENIED [Doc. 3§.

l. BACKGROUND

The Court observes that the fadh this case are relatively straightforward. The parties
entered into a written agreement wherein Pifiiwould produce a written report and Defendant
would pay Plaintiff for his work. Plaintiff produced the written repand Defendant paid Plaintiff
for his work. Later, Defendant claimed that there were issues with Plaintiff's written report, and

Defendant requested that its money be returned. The parties have filed multiple claims against
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one another and several dispositive motions. Qtwert will summarize the history of this case,
including the allegations gsesented in the pleadings.

The original Complaint [Doc. 1] in thimatter was filed on December 29, 2016. In
summary, Plaintiff registred a written workState Sovereignty Limits on the Federal Power of
Preemption: The Federal Communicatior@ommission’s Legal Boundaries Under the
Communications Act of 1934, As AmendgBinal Report”) with tle United States Copyright
Office. [Doc. 1 at T 3]. Platiff's Final Reportwas produced from Defendant’s funds based on
an agreement between the partidd.].[ Defendant expressed dissatision with Plaintiff's work,
claiming a number of words, estimated gb@ximately 100 words of a 77,972 word document,
constitutes significant plagiarismld[at § 13]. Plaintiff attacheithe terms, funding, engagement
agreement (“Agreement”) as Exhibit A to the Complaint. [Doc. 1-3]. In the Complaint, Plaintiff
explained that his action wasDeclaratory Judgment action umdee United States Copyright
Act, 17 U.S.C. § 101, and the Declaratdndgment Act, 28 U.S.C. 88§ 2201 and 2208. 4t |
16].

On April 14, 2017, Defendant filed an Answard Counterclaims [Do&]. With respect
to its Counterclaims, Defendant states tbatMarch 12, 2015, thEederal Communications
Commission issued a decision preempting Norttola and Tennessee state laws that limit the
expansion of municipddroadband systems beyond their origigabgraphical limits. [Doc. 5 at
1 1]. Defendant commissioned Biord to complete a study oreteconomic aspects of the issue
and commissioned Plaintiff to complete adst on the legal aspects of the issue. 4t  6]. The
Counterclaims state that on July 14, 2015, théigsaentered into the Agreementld.[at | 8].

Plaintiff was supposed to turn in a written repoait tivould be coordinated with Dr. Ford’s report,



which would then be turned into a largeport for distribution by Defendantld[at § 10]. The
parties agreed that Defendant wopll/ Plaintiff a total sum of $115,000.00d.[at T 11].

On September 11, 2015, Plaintiff delivered aten report (“Initial Report”) to Defendant.
[Id. at § 13, Ex. 1]. Dr. Ford revied Plaintiff's Initial Report irorder to coordinate its inclusion
into his (Dr. Ford’s) work. Ifl. at  14]. On Dr. Ford’s reviewowever, it became clear that the
majority of the Initial Report was plagiarizefrom several sources, including the work of
Lawrence Spiwak, portions of U.S. Advisory @mission on Inter-Governmental A1 Relations,
Study A-121, and a brief by the Department of Justidd. gt 1 14-15]. Defendant alerted
Plaintiff to the plagiarism in the Initial Rert on a conference call on or about October 16, 2015,
and Defendant asked Plaintiff to re-write the report or create original work product that Defendant
could use. Ifl. at  17]. Plaintiff agreed tovise the Initial Report accordinglyId].

Defendant’s Counterclaims state that in or around November 2015, Plaintiff submitted the
Final Report, but Defendant determined tlsanificant portions of the Final Report were
plagiarized. Id. at { 18-19, Ex. 4]. The Counterclainigge that the Final Report was just as
unusable as the Initial Reporid[at § 19]. Defendant advgé®laintiff of the same.Iq. at T 22].
Defendant states that it wouldvgasuffered great harm to itsprgation, fundraisig, and future
similar endeavors if it were to have fished Plaintiff's plagiarized report. Id.]. The
Counterclaims submit that Plaintiff failed to deliver, as promised in the Agreement, and that
Defendant paid Plaintiff $115,000 for recycled work product that in no way reflected the
comprehensive and authoritative research and analysis Plaintiff advertcseat. [23].

Defendant alleges that it has attempted tolvesthe dispute with Plaintiff to recover the
$115,000, but Plaintiff refuses to repay Defendaid. dt 9 24]. The Counterclaims state that

according to Plaintiff's Complaint, he appatlgnregistered his plagiarized work with the



Copyright Office in June 2016, aft€refendant made multiple attetspto resolve the dispute.
[Id.] The Counterclaims allege breach of contractach of implied covenant of good faith and
fair dealing, unjust enrichent, and alter egold. at 11 25- 44].

Subsequently, both parties filed dispostimotions. Defendant filed a motion for
judgment on the pleadings, and Plaintiff moweddismiss Defendant’s Counterclaims. On
February 17, 2018, the Court issued a ruling on the parties’ dispositive motions. Specifically, the
Court dismissed Plaintiff's Declaratory Judgmeaantion and Defendant’dtar ego claim. [Doc.

29].

On March 21, 2018, Plaintiff filed an Answier Defendant’s Countelaims and asserted
his own Counterclaims. [Doc. 30]n his Counterclaims, Plaintitilleges that he delivered the
work product, and almost one year after thevéeji of a revised report to Defendant, Defendant
demanded its money backd[at § 1]. Plaintiff alleges that this interim period, the Sixth Circuit
issued an opinion that negdttihe need for Plaintiff's workor Defendant’s purposeld[].

Plaintiff's Counterclaims statidat on July 14, 2015, Plaifftand Defendant entered into
the Agreement.Ifl. at { 6]. The Agreement had fivetiligt elements, which included researching
and analyzing different areas, reviewing Supreme Court precedents, and producing a written report
coordinated with Dr. Ford for ing$ion into a larger reportld. at § 7]. In exchange for the work
under the Agreement, Defendant agreegayp Plaintiff $115,000 in two installmentsid] at
10]. On July 15, 2015, Defendant wired thstfinstallment of $57,500 to Plaintiffld[ at § 11].

Plaintiff's Counterclaims allegiat he submitted the report to Defendant on September 4,
2015. [d. at T 22]. Upon Plaintiff's request, the baa of the payment waransferred to him
on September 11, 2015, which was before the timethleaf\greement specified that the balance

would need to be paidld. at 1 14-15]. Defendant’s Polieyd Issue Advocacy Director, Micah



Ketchel (“Ketchel”), indicated via email that heally enjoyed diving intat and learned a great
deal.” [Id. at | 16].

On October 5, 2015, Ketchel again expressédfaation with Plaintiff's work based on
Defendant’s complete review of the reportd. [at § 17]. Ketchel contacted Plaintiff again on
October 9, 2015, to assess Plaintiff's interest in penning a piece that would be pitched to major
outlets, including Forbes or the Wall Street Journ&d. 4t  19]. Plaintiffstates that at some
point, he was contacted by a third party, whmas$ a party of the Agreement, indicating that
Defendant already had provided hint/laecopy of the draft reportid] at § 21]. Plaintiff alleges
that the Agreement provides that the terms tHesball be kept confidential by the parties and
may not be disclosed to any third partyd.]f

The Counterclaims state that on October 2@l15, Plaintiff spoke t&etchel and Matt
Walker, a representative with Defendant, andtfa first time, they indicated that they had
guestions regarding the origiitglof Plaintiff's report. [d. at § 22]. Plainff indicated that any
specific items they raised could be addressedrgvision, and Plaintiff requested that Defendant
provide written details so thatrevision could be undertakend.[at  23]. Plaintiff also requested
on the telephone call that Defendandvide him with a copy of DFord’s draft report, which was
part of the coordinatioprocess stipulated to in the Agreemenmd. &t 9 24]. A copy of Dr. Ford’s
report was never provided to Plaintiffid]].

Defendant requested that Plaintiff revise the report and utilize a software program called
Grammarly to detect any citation errors or omissiohd. at  25]. During this revision process,
Plaintiff's computer was hacked, wh resulted in a corruption diie electronic file of the draft
report. [d. at T 26]. Plaintiff immedialy notified Defendant of thesue and stated that the only

real solution would be to have the revised report prepared by re-inputting the original version,



which had been preserved in hard-copy formdd. gt | 27]. Plaintiffalleges that without
explanation, Defendant notifiedetthird party (the same third iy referenced above), and the
third party offered to provide the preged hard-copy format to Plaintiff.Id.].

Later, on November 6, 2015, a memaham (“Memorandum”) was provided to
Defendant, which contained detaiégyarding the Grammarly scarid.[at § 28]. The Grammarly
scan showed 132 citation errordd.]. The Memorandum explained hdw correct such issues.
[Id. at 71 31-32]. Plaintiff alsagreed to expand the study latit additional compensation in a
revised report. Ifl. at § 34]. This revised repostas submitted to Defendantd[at T 35].

The Counterclaims state ththere were no further communimms from Defendant until
August 22, 2016, when Plaintiff received @spondence from Defendant’s counséd. &t I 37].
Based on the above allegations, Riiffi asserts Counterclaims foreach of contict, intentional
interference with a burgess relationship, and fraudutenducement to contract.

Defendant has moved to dismiss PlaingifiCounterclaims and has also moved for
judgment on the pleadings with respirits claim against Plaintiff.

I. POSITIONS OF THE PARTIES

The Court will summarize the Motions in the order in which they were filed.

A. Defendant’s Motion to Dismiss Plaintiff's Counterclaims

Defendant moves to dismiss Plaintiff's Countaims [Doc. 31] for three main reasons.
First, Defendant argues that the Counterclairasiat permissible under thederal Rules of Civil
Procedure. Defendant explainatRule 7(a) sets forth the passible pleadings and that counter-
counterclaims are not recognizddefendant states that insteadibhg counter-counterclaims, a
party seeking to assert such odaishould move to amend the compia Defendant states that in

this case, Plaintiff has no complaint left @mend. Defendant argues that because its



Counterclaims are compulsory, Plaintiff is rpmrmitted to file his Counterclaims in response
thereto.

Second, Defendant submits that Plaintifé kapermissibly split this cause of action by
asserting his Counterclaims. Defantlasserts that Plaintiff seetkscircumvent tk dismissal of
his Complaint by alleging additional claims, bégn the same facts and same conduct, which
should have been asserted in the original Coimipldefendant argues that the doctrine of claim
preclusion prevents Plaintiff frofiling his Counter-@unterclaims.

Finally, Defendant asserts that even assg Plaintiff's Counter-Counterclaims are
procedurally permissible, they fail to statelaim upon which relief can be granted. Defendant
argues that Plaintiff bases hisehch of contract claim on thdegjation that Defendant breached
the confidentiality agreement by sharing Plaingifdraft article. Defendant states that the
Agreement, however, provides that the terms ottract shall be kept confidential. Defendant
submits that there is no languagetie Agreement that requires Defendant to keep Plaintiff's draft
article confidential. Defendant further argues that Plaintiff did not ciémydfacts to support his
claims for intentional inteerence with business relationgdiand fraudulent inducement to
contract.

Plaintiff responds that the Federal Rauland supporting caskw clearly show a
counterclaim to a counterclaim is proper. Plaintiff argues that Defendant has omitted case law
within the Sixth Circuit that i®pposite to its arguments. Funth@laintiff states Defendant’s
argument that Plaintiff was required to bring atiyer legal claim within the declaratory judgment
action based on copyright law is misplaced and mppsrted by the relevant rubd law. Plaintiff
submits that the Sixth Circuit has held in acowitth the idea that claim preclusion does not apply

to declaratory judgment actions. nglly, Plaintiff asserts that Heas pled sufficient facts in his



Counterclaims. Plaintiff asserts that his breathontract claim is based on the confidentiality
language contained in the Agreement and Defend&ailise to provide Plaitiff with Dr. Ford’s
work in accordance with the coordination clause. nifaasserts that he balso sufficiently pled
the elements of intentional imference with businegglationships and fraudulent inducement to
contract.

Defendant filed a Reply [Doc. 34], asserting ttegt authorities Plaintiff cited in his brief
all involve cases where the complaint had heen dismissed. Defendant argues that the
Tennessee Court of Appeals hapressly held that a declaraggudgment action has the same
preclusive effect as any other action. FinaDefendant submits that even if Plaintiff can
overcome these procedural hurdles, his Counterclsiosld be dismissed because they rely on a
misconstrued interpretation of thentact and Plaintiff has not suffamtly pled his other claims.

B. Defendant’s Motion for Judgment on the Pleadings

In its Motion, Defendant asserts that the central question that must be answered in this
lawsuit is whether Plaintiff breached the Agresnby plagiarizing the work of non-parties and
that question can be answered based on the pigsaalind attached exhihit®efendant argues that
Plaintiff's plagiarism entitles ito a refund of its mney because it amounted to a breach of the
contract. Defendant ast® that on October 15, 2015, it askediRtiff to revisethe report to
mitigate the alleged infirmities of originality but that the revisions contained plagiarism.
Defendant argues that it simply didt receive what it bargainedrfoNith respect to Plaintiff's
Counterclaims, Defendant argueattthey lack any merit.

In Response, Plaintiff asserts that DefaridaMotion was agairfiled prematurely and
must be denied because Defendant has not fileshswwer to his Counteaims, and therefore, the

pleadings are not yet closed. rther, Plaintiff asserts that Bendant’s Motion does not meet the



basic requirements under Rule 12(c). Plaintiff asgilat with respect this breach of contract
claim, his work product under the Agreement isacly a term of the Agreement, which should
have been kept confidential, ggte Defendant’s denials.

In addition, Plaintiff contend¢hat Defendant repeatedlyaghs plagiarism without any
reference to a legal standard for defining thisnte Plaintiff argues that “plagiarism” is not a
recognized legal concept. Plaihsstates that Defendd's allegation that 50% of the work is
plagiarized is inaccurate. Plaintiff argues thasubmitted his revised work product and indicated
the corrections and additis made pursuant to Defendantguest, and Defendadid not contact
him for almost a year following the submission.

Plaintiff asserts that the padiagree that Defendant requedteat Plaintiff revise his work
product after oral instations were provided to him in the conference call on October 16, 2015.
Defendant requested that he utilize Grammarly and instructeatiffleo add a more favorable
discussion of a specific case, alongh other instructions. Plafiff argues that Defendant has
presented no evidence indicatingttft checked the most recentsien of Plaintiff's work product
against Grammarly to confirm what the softer@rogram has revealéa Plaintiff.

Plaintiff further argues that the facts ofstitase and the contliag law do not support
Defendant’s Counterclaims. With respect to theabh of contract clainRlaintiff asserts that
Defendant cannot show that he did cotnplete what he was hired to do.

Defendant filed a Reply [Doc. 42], arguing titatbreach of contract claim is actionable.
Defendant states that it has nesarted that plagiarism itself is a legal claim but that plagiarism
when in violation of a enforceable contract is lggactionable. Defendant asserts that Plaintiff’s

plagiarism is a material breach of the Agreemadtthat Defendant is entitled to recover damages.



[I. STANDARD OF REVIEW

As mentioned above, Defendant has filddation to Dismiss and a Motion for Judgment
on the Pleadings. The standard for ruling on &éiandor judgment on theleadings is the same
as a motion to dismiss under FederaleRaf Civil Procedure 12(b)(6)Sensations Inc. v. City of
Grand Rapids526 F.3d 291, 295 (6th Cir. 2008). Forpgases of a motion for judgment on the
pleadings or a motion to dismiss, all well-pleadedterial allegations athe pleadings of the
opposing party must be taken as true, and theomatiay be granted only if the moving party is
nevertheless clearly gtbed to judgment. Sun Life Assur. Co. dfanada v. Conestoga Trust
Services, LLCNo. 3:14-cv-539, 2015 WL 5714542, at(2.D. Tenn. Sept. 29, 2015) (citiddP.
Morgan Chase Bank v. Wingétl0 F.3d 577, 581 (6th Cir. 2007)). “Thus, the court will grant the
plaintiff's motion if (1) the admissions in the daflants’ Answer entitle thplaintiff to judgment
as a matter of law, and (2) the defendardaffirmative defenses do not require factual
development.”Founders Ins. Co. \Bentley Entertainment.LC, No. 3:12-cv-01315, 2013 WL
3776311, at *8 (M.D. Tenn. July 18, 2013) (quotidgpssville, Inc. v. Kemper Design Center,
Inc., No. 2:09-0120, 2010 WL 2650731, at *2 (M.D. Tenn. July 2, 2010)).

Further, the Court observes that “documetiscaed to the pleadings become part of the
pleadings and may be considéron a motion to dismissCommercial Money Citr., Inc. v. lllinois
Union Ins. Cq.508 F.3d 327, 335—-36 (6th Cir. 2007). “bid#&ion, when a document is referred
to in the pleadings and is integral to tbkaims, it may be considered without converting

a motion to dismiss into orfer summary judgment.’ld.
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V. ANALYSIS

The Court has reviewed the past filings, and for the reass further ex@ined below,
the Court wilGRANT Defendant’s Motion to Dismis®pc. 3] andDENY Defendant’s Motion
for Judgment on the Pleadind3dc. 33.

A. Motion to Dismiss

As mentioned above, Defendant asserts trainfff’'s Counterclaims are not permissible
under Rule 7(a). Further, Defendant argues Biaintiff cannot split his cause of action by
alleging such a claim when the claim should héeen alleged in his Complaint. Finally,
Defendant submits that Plaintiff failed to plead sufficient facts to establish the claims for which
relief can be granted.

The Court will address Defendant’s arguments separately.

1. Rule 7(a)

In the instant matter, Plaintiff filed a Complaint, and Defendant filed an Answer to the
Complaint and a Counterclaim. Later, Defemdaoved for judgment othe pleadings, and the
Court thereafter dismissed Plaintiff's Complaint. After Plaintiffs Complaint was dismissed, he
filed an Answer to Defendant’s Counterclainddiled his own Counterclaims against Defendant.
The question before the Court is whether Plfiintay file his Counterclans after his Complaint
has been dismissed.

Federal Rule of Civil Procedure 7(a) statest thnly the following pleadings are allowed:

(1) acomplaint;

(2) ananswer to a complaint;

(3) ananswer to a counterclaim designed as a counterclaim;
(4) and answer to a crossclaim;

(5)  athird-party complaint;

(6) an answer to a third-party complaint; and
(7) if the court orders one, reply to an answer.

11



Rule 13 further explains the difference betweempulsory counterclaims and permissive
counterclaims. Defendant asserts that cduamtge only allowed such counterclaims under the
Federal Rules when the counterclaims are cosapulin response to a defendant’s permissive
counterclaims. As Plaintiff poiatl out, however, other courts haaepressly held otherwise.
SeePower Tools & Supply, Inos. Cooper Power Tools, IncNo. 05-CV-73615, 2007 WL
1218701, at *3 (E.D. Mich. Apr. 20, 2007) (rejectithe line of “cases which have limited
counterclaims in reply to a compulsory couok®ims asserted in piy to a defendant’s
permissive counterclaims”).

The Court observes that there is a split afarty on this issue. The Court, however, has
considered the parties’ positioasd finds that Plaintiff's Couatclaims are impermissiblé-eed
Mgmt. Sys., Inc. v. Brjlb18 F. Supp. 2d 1094, 1096 (D. Mir2@07) (“A counterclaim-in-reply
is a permissible pleading wheni#t a compulsory reply to a peissive counterclaim.”). If
Plaintiff's position were correct, then the plaag may never close. For instance, Defendant
could very well, in response to Plaintiff's Courtl@ims, file additionatounterclaims. At some
point, the pleadings must close. Accordingly @ourt finds that Plaintiff's Counterclaims are
impermissible.

2. Failure to State a Claim

Even if the Court determined Plaintiff's Coentlaims were permissible, the Court agrees
with Defendant that a number of Plaintiff’'s Coardiaims should be dismissed for failure to state
a claim upon which relief can be granted. Herenfifahas alleged claims for breach of contract,
intentional interference with a business relatiopsand fraudulent inducement to contract. With
respect to the breach of contract claims, Plaintiff pleads that Defendant breached the

confidentiality clause by revealing his workadadhird-party and by refusing to provide Plaintiff

12



with Dr. Ford’'s work! In Plaintiff's Counterclaim, hellages that the Agreement provides that
the “terms of the agreement #Hze kept confidential by the pét and may not be disclosed to
any third party . . .” and cites to [Doc. 1-3 at Bhe provision Plaintiff citeto in his Counterclaim
states as follows, “The terms of this agreenstatl be kept confidential by the parties and may
not be disclosed to any thighrty, except for the attorneys;countants and other professional
advisors of the parties on ae'ad to know’ basisyr as disclosure maytherwise be required by

law, or as specified abey' [Doc. 1-3 at 3]. The facts tiie Counterclaim do natllege that the
termsof the Agreement were revealed, but instead, allege that Plaintiff’s Initial Report was not
kept confidential. Accordingly, the Court findsis claim implausible on its face because the
Agreement does not provide that Plaintiff's work will be kept confidential.

Plaintiff also alleges intentional interfem@nwith a business relationship. The parties
agree that the elements required to show inteatimference with a business relationship are as
follows:

(1) an existing businesslationship with specific third parties or a
prospective relationship with andentifiable class of third
persons;(2) the defendant's knowledge of that relationship and not
a mere awareness of the plaintiffissiness dealings with others in
general; (3) the defendant's intenttuse the breach or termination
of the business relationship; (e defendant's improper motive or

improper means, and finally, (5) dages resulting from the tortious
interference.

LIn its Motion to Dismiss, Defendant does mobve to dismiss Plaintiff's breach of
contract claim relating to Defendant’s alleged refftisgrovide Plaintiff with Dr. Ford’s report.
In its Motion for Judgment on the Pleadings, Defflent asserts that natly in the Agreement
provides that Defendant was requitedallow Plaintiff to review the work of Dr. Ford. [Doc. 36
at 2]. Specifically, the Agreemestates, “The output for [Plaintiff] research and analysis will
be a written report that will be coordinated widh George Ford for inclusion in a larger report
that will include his own economic analysis of municipal broadband systems.” [Doc. 1-3 at 3].
The Agreement does not state thatddelant is required to provide Ri&if with Dr. Ford’s work.

13



Trau-Med of Am., Inc. v. Allstate Ins. C@1 S.W.3d 691, 701 (Tenn. 2002) (other citations
omitted).

Defendant asserts that Plaintiff fails to identify what existing or prospective business
relationship Defendant allegedly infiered. Further, Defendant argubat Plaintiff fails to allege
that it used improper motives in communicatinghwhe unnamed third party. Plaintiff responds
that he chose not to name thedhparty in an effort to not embassathat party or other fundraisers
that Defendant relies on. Plaintiff asserts thatsheot required to name the third party in his
Complaint or Counterclaim in der to establish the tort ahterference wh a business
relationship.

As noted above, the courtTmau-Medstates that in order to establish intentional inference
with a business relationship, a party musivg “an existing business relationship wipecific
third parties or a prospective relationship withidgentifiableclass or third pem.” 71 S.W.3d at
701 (emphasis added). This language seems to suipge the third partynust be identified in
order to state a claim for intentional interfezrernwith a business relatiship. In any event,
however, the Court finds that Plaintiff has ndffisiently alleged that Defendant used improper
motives or improper means. Ase court has explained, “Proofar ‘improper motive’ requires
proof that the defendant’s predominategmse was to injury the plaintiff.”"Shelbyville Hosp.
Corp. v. Mosley69 F. Supp. 3d 718, 727 (E.D. Tenn. 2014) (cifingu-Med 71 S.W.3d at 701
n. 5). “Further, improper intéerence includes ‘those means tlaa¢ illegal or independently
tortious, such as violations sfatutes, regulations, or recognizesmmon-law rules, . . . violence,
threats or intimidation, bribery, unfounded ldaigpn, fraud, misrepresentation or deceit,
defamation, duress, undue influence, misuse ofiénsr confidential information, or breach of a

fiduciary relationship, . . . andhdse methods that violate an édished standard of a trade or
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profession, or otherwise involwmethical conduct, such as ghalealing, overreaching, or unfair
competition.” Id. (quotingTrau-Med 71 S.W.3d at 701, n. 5).

Here, Plaintiff alleges that Dafdant provided a draft of Pldifi's work to a certain third
party, and later, Defendant indicatedthe third party that it claingeissues with Plaintiff's work.
[Doc. 30 at § 50]. Plaintiff alleges that thisnomunication was a breach @fntract by Defendant
and such actions prevented hirorfr continuing his business ratmship with the third party.
[Id.]. Plaintiff continues, “Bycommunicating false and confidentiaformation to a third party
in an attempt for control and pecuniary gain, Defnt intentionally interfered with [Plaintiff's]
business relationship with the third partyld.[at T 52].

The Court finds such allegations do notestatclaim for intentional interference with a
business relationship. First, the Court has already determined that Defendant did not breach the
Agreement by providing a copy of Plaintiff's wgpkoduct to a third party. Second, the remaining
action alleged does not rise to thedeof improper means as defined rau-Med Specifically,
Plaintiff alleges that Defendamtdicated to a third party that Def#ant had issues with Plaintiff's
work. There are no allegations\ablence, threats, or intirdation, bribery, unfounded litigation,
fraud, misrepresentation or deceit, defamationgskir undue influencemisuse of inside or
confidential information, or breach of a fiduciamlationship, or otherwise, unethical conduct,
such as sharp dealing, ovexcbed or unfair competitiorseeShelbyville Hosp. Corp69 F. Supp.
3d at 727.

Furthermore, in order to state a clainr fimtentional interference with a business
relationship, a plaintiff must show that defendant had knowleddkat relationship and not a
mere awareness of plaintiff’'s businetsalings with others in generalrau-Med.,71 S.W.3d at

701. Here, Plaintiff merely asserts that because Defendant had a business relationship with third
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parties, it knew that Plaintiff had a business retahip with such parties. [Doc. 30 at §{ 48-50].
This allegation does not equateltefendant having knowledge of a relationship but simply a mere
awareness of Plaintiff's business dealings with igtiregeneral. Accordingly, the Court finds that
Plaintiff has not plausibly alleged facts to show that Defendant intentionally interfered with a
business relationship.

Finally, Defendant asserts thaaitiff fails to sufficiently pead his fraudulent inducement
to contract claim. Defendantgares that pursuant to Rule 9(b),alleging fraud or mistake, a
party must state with particularity the circuarstes constituting fraud or mistake. Defendant
states that Plaintiff pleads his fraud claim uparidimation and belief” and fails to identify what
outside information Defendant allegedly withhalid the identity of the alleged “phantom client
or principal.”

Plaintiff responds that he only used thadgaage “upon information and belief” in one
paragraph and that allegation gdagctly to Defendant’s knowtige, which no one else will know
until further discovery takes placBlaintiff states that he hasadfed out his fraudulent inducement
claim. Specifically, Plaintiff ayues that he properlylaged that Defendanttentionally withheld
the identity of a funding sourcerfthe project at issue in an effdo convince Plaintiff to do the
work.

In order to state a claim for frau@ult inducement, a party must show:

(1) a false statement concerning a faztterial to the transaction;

(2) knowledge of the statement's falsity or utter disregard for its
truth;

(3) intent to induce reliance on the statement; and

(4) reliance under circumstances nfasting a reasonable right to
rely on the statement;

16



(5) an injury resulting from the reliance.
Kelly v. Int'l Capital Res., Inc231 F.R.D. 502, 517 (M.D. Tenn. 20Q6}her citations omitted).
With respect to fraud claims, Rule 9(b) requirest guch claims be pled with particularity. Fed.
R. Civ. P. 9(b).

In his Counterclaim, Plaintitilleges that Defendant represethitevould be raising outside
funds to support Plaintiff’'s work but that Defendant was still the clighbc. 30 at § 54]. Plaintiff
contends that Defendant intemally withheld information laout soliciting outside funds.d. at
1 59]. Plaintiff states that Defendant “wasaag at the time of certain third-party business
relationships of [Plaintiff], which could be compnsed with respect to future work prospects if
[Plaintiff] chose to work for [Defendant].”ld.]. Plaintiff alleges thate “faced potentially serious
reputational damage if [he] conttad with [Defendant] for amdependent analysis based on this
secret fact known only to [Defendant] and mot[Plaintiff—in effect having an undisclosed
additional phantom client or principal.’Idf].

The Court agrees with Defendahiat Plaintiff's claim is nopled with particularity as
required by Rule 9. Plaintiff does not identify thisdkhparty that is at thkeeart of his fraud claim,
nor does he allege facts tapport that Defendant intentionallyithheld information about
soliciting funds. In paragrapb5 of Plaintiff's CounterclaimpPlaintiff states that he knew
Defendant was raising outside funds to supportbek. Thus, the Court finds that Defendant’s
argument is well taken.

3. Claim Preclusion

Finally, Defendant argues that claim pretbn prevents Plaintiff from litigating his
Counterclaims. In order to ebtesh claim preclusion, Defendamust show: (1) a final judgment

on the merits in a prior action, (2) a subsequeitb&iween the same pasdier their privies, (3)
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an issue in the second lawsuit tshbuld have been raid in the first, and (4) the claims in both
lawsuits arise from the same transactigvheeler v. Dayton Police Dep807 F.3d 765, 766 (6th
Cir. 2015). Plaintiff arges that he has not fdea subsequent suit, aDeéfendant has not responded
to this argument. Thus, Defemddnas not convinced the Courattelaim preclusion would apply
given that there is only one lawsuit. In angely however, the Court does not need to expressly
rule on this issue because the undersigned himsndeed that Plaintiff's Counterclaims are
impermissible for the reasons explained above.

Accordingly, the Court hereby dismisses Ptifi's Counterclaims fo breach of contract,
intentional interferencwith a business relationship, andddulent inducement to contract.

B. Defendant’s Motion for Judgment on the Pleadings

Defendant argues that there &ne issues in this case: (1) did Plaintiff plagiarize the
education study that Defendant paid him to @eand (2) if so, does the plagiarism entitle
Defendant to a refund of the monegid to Plaintiff. Defendantates that the Court may review
and compare Plaintiff's work to the works thatiRtiff plagiarized in order to answer the first
guestion. As to the second questi Defendant argues that plaigan is legally actionable and
requires Plaintiff to return the funds. In additi@efendant states thBtaintiff's Counterclaims
lack merit and do not rebut the kayguiries for the Court’s determination.

Plaintiff responds that Defendgss Motion is premature because the pleadings have not
been closed, and therefore, the Motion must lmeede Further, Plaintiff argues that the Motion
does not meet the basic requirememtder Rule 12(c) because it ifideent in facts and law. In
addition, Plaintiff submits that Dendant has not established thgdkestandards or evidence with
respect to its allegations that Plaintiff plagiadzdlaintiff disagrees \th Defendant’s contention

that the most recent revision was just as unusablthe Initial Report. Plaintiff states that a
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comparison shows seventy (70) identical wordsl(esxee of direct quotabins from federal court
opinions) that appear both in his work and afdmethe Department of Justice. Plaintiff argues
that given that his work product was not togpodblished as a freestanding piece under the terms of
the Agreement, there is no evidence that thgatleplagiarism would haveeen included in the
final, coordinated report.

Further, Plaintiff states that Defendant did contact him for almost a year following his
submission. Plaintiff argues that both partieseaghat he would res# his work following a
conference call on Octob&6, 2015. Plaintiff submits that #pril 2016, the Sixth Circuit had
already heard the case that Defant planned to intervene ¢lugh a judicial filing with the
coordinated report and that Dettant developed a pretext for puing litigation to recover the
money paid to Plaintiff. Plairffiargues that Defendant offers no evidence that it is entitled to the
entire $115,000. Finally, Plaintiff argues that thetipa dispute whether there was a breach of
contract and whether the alleged lmleaaused any damage to Defendant.

As an initial matter, Plaintiff argues that feadant’'s Motion is premature because at the
time of its filing, the pleadingaere not closed. In its prisus Memorandum and Order [Doc.
29], the Court explained that puent to Federal Rule of Cividrocedure 12(c), a party may move
for judgment on the pleadings “[a]fter the pleadings are closed—but early enough not to delay
trial.” “As a number of other district courts ingrCircuit have noted, ‘the pleadings are not closed
until all defendants have filed an answer, even when one defendant has filed a motion to dismiss
instead of answering.”"Wells Fargo Financial Leasing, Inc., v. Griffia70 F. Supp. 2d 700, 705
(W.D. Ky. 2013) (quotingNationwide Children’s Hosp., Inc. v. D.W. Dickey & Son, Inc. Emp.
Health & Welfare PlanNo. 2:19-cv-1140, 2009 WL 5247486, at *1 (S.D. Ohio Dec. 31, 2009)).

In analyzing Federal Rule of Civil Procedure 7(a), courts have explthaedwhen an answer
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includes a counterclaim and denoates it as such, Rule 7(agquires an answer to that
counterclaim.” Id.

Here, Defendant has moved for judgmem the pleadings with respect to its
Counterclaims against PlaintifSegDoc. 42 at 2, n 1] (“[Defendahts seeking judgment on the
pleadings onts claimg,] and the pleadings for its claims alesed.”) (Emphasis in [Doc. 42]).
Plaintiff has already filed an Answer to Defentla Counterclaims. Further, the Court has
dismissed Plaintiff's Counterclaimghus no further pleadings are required at this juncture.
Accordingly, the Court finds it appropreato consider Defendant’s arguments.

While Plaintiff argues that plagiarism is nam actionable claim, the Court agrees with
Defendant that this case is ultimately whethefendant received what it bargained f8eeFed.

Ins. Co. v. Winters354 S.W.3d 287, 291 (Tenn. 2011) (“In addition to the explicit terms, contracts
may be accompanied by implied dutieich can result in a breach.”)n Tennessee, in order to
recover for a breach of contracaich, a claimant must establigi) the existence of a valid and
enforceable contract, (2) a deficiency in thef@enance amounting to a breach, and (3) damages
caused by the breaciARC LifeMed, Inc. v. AMC-Tenn., Int83 S.W.3d 1, 26 (Tenn. Ct. App.
2005).

The parties agree that a contract exibig, they disagree on whether Defendant has
established a breach of the contract and damaDe$endant asserts that the Court can review
Plaintiffs work and perform aside-by-side comparison of theork that Plaintiff allegedly
plagiarized. In the present mait@owever, the Courtannot rule on the lfihgs that Plaintiff
committed a material breach of the Agreement and that Defendant is owed $115,000 for the breach.
The parties do not dispute that afdaintiff completed his Initial Report, they orally agreed that

Plaintiff should utilize a software program to corréet citations. Plaintiff did so and alleges that
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he expanded on the scope of the Initial Report. Defendant assertsaantiff Eisagrees, that
Plaintiff committed significant plagiarism, citing to seven alleged plagiarized passages. [Doc. 5-
5 at 3]. The Court is not entirely convinced, based on the pleadings, that Plaintiff committed a
material breach, resulting in a full refund to Defenddns$tead, the Court finds that the best course
of action is to allow the parties to proceed to the bench trial so that the Court can hear arguments
and evidence with respect to Defendant’s claims. Further, the Court finds that Defendant has not
sufficiently demonstrated why it could not use Pi#fistFinal Report. Defendant asserts that if
it would have used Plaintiff's Final Report thénwould have suffered “grave harm to its
reputation, fundraising, and future similar eadors if it would have published [Plaintiff’s]
plagiarized report.” [Doc. 5 at 9]. The Couwkclines to make such a finding on the briefs
submitted.

Finally, the Court observes thatarfootnote, Defendant also states that in the alternative,
it is entitled to ecovery under an unjust enrichment theoryPlaintiff's breah of duty of good
faith. For the same reasons as above, the Court finds these claims shall proceed to trial.
V. CONCLUSION

Accordingly, the Court finds that Defendantition to Dismiss Plaitiff's Counterclaims
[Doc. 3] is GRANTED and Defendant’s Motion for Judgment on the Pleadibgs[ 33 is
DENIED. The partieSHALL proceed to trial.

IT IS SO ORDERED.

ENTER:

{opce j{L%\"""

‘UnitebStatesMiagisuateiutige
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