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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

TOMMY CLARK, )
)
)
Plaintiff, )
) No. 3:17-CV-33-PLR-DCP
V. )
)
SAFECO INSURANCE COMPANY OF )
ILLINOIS, )
)
Defendant. )

MEMORANDUM AND ORDER

This case is before the undersigned purst@m@8 U.S.C. § 636, the Rules of this Court,
and Standing Order 13-02.

Now before the Court is Defendant’s Mmti to Exclude Expert Opinion Testimony of
Gary Litton [Doc. 16]. The p#es appeared before the Court on September 10, 2018, for a
Dauberthearing. Attorney W. Tyler Chastain appeasadehalf of Plaintiff. Attorney Brian Neal
appeared on behalf Bfefendant. During thBauberthearing, Plaintiff presented the testimony of
his expert witness, Gary Litton (“Litton”), ari@efendant cross examinédton. Accordingly, for
the reasons more fully set forth beladve Court finds Defendant’s MotioDgc. 16] well taken,
and it isSGRANTED.
l. BACKGROUND

This case arises over an insurance maye dispute involvingPlaintiff's 2004 Ford
Mustang. Defendant has denied aage asserting thatig not liable undethe insurance policy
for a mechanical breakdown or failure. Plaindiénies that the engine experienced a mechanical

breakdown or failure and alleges that thiufe occurred when the engine hydrolocked.
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Plaintiff disclosed his expertitness, Litton, who opines thtte engine failed because it
experienced hydrolock and thatrous did not cause the damadgeDefendant has challenged
Litton’s opinion under Federal Rule of Evidence 70he Court will first discuss the allegations
in the Complaint and then turn to tbieallenged expert witness’s testimony.

A. Factual History

Plaintiff originally filed this action in IKkox County Circuit Court.On February 3, 2017,
Defendant removed [Doc. 1] the case to this Colite Complaint states that on or about August
27, 2015, Plaintiff and Defendant entered into anraxste policy (hereinaftetPolicy”) to insure
Plaintiff's 2004 Ford Mustang Cobra S (hereinaft¥ehicle”). [Doc. 1-1 at | 4]. In December
2015, Plaintiff attempted to start the Vehicldd. [at § 8]. The Complaint alleges that because
water had leaked into the engine during a raimmst the engine hydrolocked, causing significant
damage to the engine such thaeruired a complete replacementd.]] The Complaint states
that the replacement cost of thehicle is approximately $35,000.00ld.[at § 9]. Prior to
December 23, 2015, Plaintiff submitted a claimtfee damaged engine to Defendant under the
Policy, but Defendant denid@laintiff’'s claim. [d. at 1 10-11]. Plairfiretained an expert to
confirm that the Vehicle’s enginead hydrolocked as the resultaf accidentahccumulation of
water within the cylinder block.Id. at § 12].

On November 9, 2016, Plaintiff's counsel subgadtnotice to Defendarhat Plaintiff's

claim related to his Vehicle shalibe paid because the damage wee result of an accidentd]

L1t appears to the Court that Defendant iy challenges Litton’s opinion with respect
whether the engine failed due to hgibck. Defendant states in ggapplemental brief that Plaintiff
incorrectly believed that its first expert opinedittla nitrous explosion caed the loss at issue.
[Doc. 34 at 7]. Instead, Defendastates that its first expeopined that the “damage shown is
attributed to detonation which &condition of excessively higlombustion temperatures due to
the modifications and racing use.ld]. Defendant asserts that if the Court finds Litton qualified
to testify, he should be limited to his opinithrat a nitrous explosn did not occur. If.].
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at T 13]. In addition, counseldluded a report from Plaintiff'expert, who detailed exactly why
the engine had been damaged accidentdllly.af § 14]. Later, on December 19, 2016, Plaintiff's
counsel received notification from Defend#mt it stood by its original denialld| at T 15].
B. Testimony of Gary Litton
Litton prepared an Investigative Report instimatter. [Doc. 16-3]. Specifically, the

Investigative Report states tHatton’s objective was to determine if the engine was damaged.
[Id. at 1]. The Investigative Repatibmits that Plaintiff statedahthe Vehicle had been sitting
at his home/shop and that Plaintifis out of town when it had rad for three to four daysld[].
The Investigative Report states that raitevaentered the carburetor through the hood scoop,
which had no cover on it, and not knowing whad happened, Plaintiff trietb start the engine.
[Id.]. The engine hydrolocked, possibly damagirglitock, heads, cam, taretor, crank intake,
lifters, gaskets, and so forthld]]. Litton described his findings as follows:

Deeps pockets machined in lowar bottom of pistons. Pistons

would hold water along with theylinder bore after coming up on

power stroke causing a dead stop when compressed against the

cylinder head. This causes thetdo push up, stretching the head

studs. The pushing down on pissorauses damage to the pistons,

rings, and rods. This can cause tbds to bend or break, and the

crank to crack. The cam will always twist and can crack the block.

The pistons are aluminum. The valves are stainless. Neither of

those parts will rust.

Due to water in the cylinder for a short period of time also high

torque start turned over the engiring would have wiped cylinder

walls with water in cylinder enge would have hydrolocked causing

major damage especially after grggine was started and ran several

times. Cylinder walls would have firfém of oil even if had [sic]

for several days. All head gaskawere blown out at the thicket

point and not betweethe cylinders.

[1d. at 1-2].

After examining the engine, Litton concluded as follows:



It is the opinion of the investigat, with 43 years of experience as a
top fuel funny car driver, who raced with a nitro motor with a super
charger, that this engine hydrolodkelt was due to rain water in
the cylinder having leaked tugh the carburet@nd upon cranking
and finally starting that caused tlamage to the vehicle’s engine.
Engine was destroyed due to theevan the cylinder and the engine
trying to compress, the sparkaigé were not nipped on any of the
8 cylinders.

[ld. at 2]. As an additional note, Litton stated as follows:

If this engine had been damagby nitrous oxide the following
would have had to occur:

1) Nitrous switch would havo be turned on;
2) Nitrous bottle would have to be turned on;
3) Must be under full throttle to trigger the micro switch

solenoid, which sprays a burse of nitrous at 850-1100 P.S.I.
Nitrous must have gas to buriAn engine runs 75 degrees
cooler with nitrous oxide.
If the engine would have beemnning under fullthrottle with
nitrous, the engine would have shown signs of rust. Hot iron rusts
quicker that cold. You must hateat, water, and oxygen in order
to rust.
[Id.]. Finally, Litton attached a few photographs to his Investigative Refddrtat[3-8].
As mentioned above, Litton also testified at the September 10 héaiinging direct
examination, Litton testified that he became inedlun this case when Plaintiff called him and

asked him to look at the engiaed provide an opinion on what happd to it. [Doc. 32 at 5].

Litton testified that he has experiensith racing a nitromethane engindd.[at 5-6]° He stated

2 The Court notes that Defendant also submitted Litton’s deposition testimony. [Doc. 16-
1]. The Court has reviewed the depositionitesty but will not summarize it herein as the
deposition testimony is consistemith Litton’s testimony at th®auberthearing. The Court will
rely on the deposition testimony in the Analysis sectiafra, to the extent the deposition
testimony is relevant.

3 Litton later testified as to the differendastween a nitromethane engine and the engine
in Plaintiff’'s Vehicle. See infraat 7-8.



that this experience helped him gain informatiath respect to racing gimes because he did all
of his own work. [d. at 6]. For instance, he stated that he built his own engidd. He also
built engines and sold them to third partiekd. ft 7]. Litton stated that in the 1980s, he had a
high performance shop where lepaired engines.Id. at 24]. He did not see hydrolock when he
repaired those enginesld]. Litton testified that he saw hyalock on his nitromethane engine
many times. Ifl. at 20]* Litton stated that he has never testified in federal court with respect to
engines. Id. at 6-7].

Litton testified that he has experience with engine failuréd. af 7]. He continued,
however, that Plaintiff smgine is a Ford enginend he does not regularly demith Ford engines.
[I1d. at 8]. He explained that he always built with Chrysler product engittek. He testified that
he did not have any reservations about examiRlamtiff's Ford engine because, while the firing
order of the pistons is differenthe engines wear the saméd.][ As part of examining Plaintiff's
engine, Litton had to researctetfiring order of the pistons.d. at 9-10].

Litton testified that the objeiee at the time he was hired was to determine whether the
engine “blew up on nitrous.”Id. at 10]. He stated that hénginated that cause quickly.ldf].
He explained that nitrous is laugh gas—a type of fughat is injected ito the motor through
nozzles or solenoidsld.]. He further explained that an engiwill not idle omitrous and that it
must run under full throttle.ld.]. Litton testified that when heas racing, he never used nitrous.

[Id. at 10-11]. He stated that as part of lkeixperience with buildm engines, however, he

4 With respect to his nitromethane enginetdri explained it hydrolocks when fuel enters
the cylinder. [Doc. 32 &1]. Plaintiff’'s engine, however, is signed to have fuel in the cylinder.
[1d.]. The Court observes that later Litton testfihat he has nevexgerienced a cold-start
hydrolock upon starting an engine, similar to helaintiff's engine wasllegedly damaged.Id.
at 35].



researched how nitrous worked in engindsl. 4t 11]. Litton explained that when he raced, he
ran on 98% nitromethane and 2% alcohddl. &t 12].
Litton testified that in his opinion, PHiff’'s engine hydroloked and blew up.Id. at 14].

He explained that it was impossible for the aegio have blown up by nitrous because Plaintiff
would have had to put thpedal to the floor and flithe nitrous switches onlIdf]. Litton stated
that according to Plaintiff, he (Plaintiff) tried start the Vehicle and the engine turned on for a
second and then turned back ofid.]. Plaintiff tried to start thengine three or four timesld|].
Litton testified that he saw proof of Plaintiff’'s version of eventil.].[ Litton explained in his
opinion, the engine hydrolockdxhsed on the following:

Hydrolock, when a cylinder comegp or anything presses against a

dead stop, whether it be water, whatever it may be — be, there should

be just compression in that cylimdeThe spark plugs should light

the fuel that's in that cylindernd that's how it develops and makes

horsepower. It fires that fuel and pushes that cylinder back down

and it's just a repeatatkal all the way through.

In this case, it had — it had a destdp in it, and when it lit, it shoved
it out the weakest pointThat’s my opinion.

[Id. at 17]. Litton testified, howevgethat his objective was to determine whether the engine blew
up on nitrous. Ifl. at 18].

Litton also testified that a piston Im&d or broke off due to hydrolockld[ at 20-21]. He
stated that when the engine tathe ignition becomes hot andngeates a hot sgaand that if
the ignition gets anythingot, it can detonate.ld. at 19]. He further expined that water in the
cylinders came upon a compression stroke, aaktivas nowhere for it to go, so it pushed and
broke the rings. I§l.]. He stated that there are three sdtangs: compressiorings, the “other

ring,” and the oil ring. Ig.]. He explained that the “firgtvo rings are the ones that takes the



beating.” [d.]. Litton stated that if nitrous caused the engine’s failure, it would have probably
destroyed the block into a thousand piecéd. &t 20].

Litton stated that when he examined Plaintiff's Vehicle, the engine was not completely
torn down. [d. at 22]. Litton stated théihe head was off and that bleecked the oil and saw that
there was water in the oilld[].> Litton clarified, “But the wholéssue, 100 percent, was that the
motor had blew up because of nitrous. Andjofywas to say yes or no. And it did notld.].

He stated that he did take another step terdene what caused therdage to the engineld[].

He explained that he saw waterthe oil and that the only way watean get in the oil is if the
head gasket leaked, someone poured the watestlgirinto the oil, or something had to have
leaked. [d. at 22-23]. Based on what he was tolgamling where the Vehicle was parked and
how the hood scoop was made, Litton statedwlaér ran back into the cylinderd]at 23].

Litton testified that he also looked at thgark plugs for evidence of nitrous damage, but
none of the spark plugs were nippettl. at 24]. He explained that usually when there is a firing
problem, it will burn the tips of the spark plugsd.[at 24-25]. Litton stated that the spark plugs,
which were intact, are not evidence of hydr&lobut it does mean that when the engine was
damaged, the engine was na@hning very hard. Ifl. at 25]. Litton stated that some of the damage
that occurred could have been from predetondiid that the engine talready hydrolocked and
broke some parts.Ild. at 26]. He stated that predetopatiprobably did occur, but the engine

hydrolocked first and caused the damadd. dt 27].

5> On cross examination, Litton clarified thatevhhe arrived to inspect the engine, the oil
had already been drained and thataii that he saw was in a buck@Doc. 32 at 45]. He testified
that he saw water mixed inith the oil in the bucket. I¢l.]. He further testified that he does not
know how long the bucket had been thede.].[
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On cross examination, Litton testified that he has not takenchasses or obtained
certifications in physics, mathemati¢tBermodynamics, or metallurgyld[ at 28]. He has never
provided testimony with respect tousation of an engine failure.ld[]. He stated that he has
never been asked to conduct a fsie examination of an engine before this case but later clarified
that he did an autopsy oneaey car that he “tore up.”ld.]. The engines that he “tore up” were
nitromethane engines and that he ubedé¢ engines for racing from 1968 to 1998l &t 28-29].

The last time he raced an engine was twenty years ago in 1698t 79].

Litton stated that Plaintiff £ngine inside the Vehicle B completely modified racing
engine and not a nitromethaargine and that the two are “different animaldd.][ He stated
that there was very little that is dlar between how the two engines operaté.].[ For instance,
he stated that a nitromethane engine hydrolbeksuse fuel enters tiglinders, but Plaintiff's
engine is designed to hafteel in the cylinders. Ifl. at 30]. There are alshfferences with respect
to the make-up of the fuel that optes the two types of enginesd. [at 31-32]. In addition, Litton
stated that his nitromethane engine neededliaopeer starter, which is more powerful than
Plaintiff's starter. [d. at 32]. Litton continued that in @&mmethane engine, there is no water in
the block, but Plaintiff’'s engine is digned to hold water and antifreezeld. [at 33-34]. In
summary, Litton agreed that a nitromethane engineng different than the engine in Plaintiff's
Vehicle. |d. at 34]. Finally, Litton stated that lmas never experienced a cold-start hydrolock
upon starting an engine but then ilad that it happened to his lawn mower, weed eater, and golf
cart. |d.].

Litton repeated that he was hired to determine whether nitrous caused the failure and that
he was not hired to elimina#dl other causes of failureld] at 38]. Litton stated that he did not

disassemble the engine to inspibet pistons because he was thergetermine if the engine blew



up on nitrous. Ifl. at 40]. Plaintiff told Litton thathe water entered his engine through the
carburetor, but Litton testified &h the carburetor had already been removed when Litton arrived
to inspect the engine.ld] at 44-45]. In addition, Litton stated that the engine’s oil had already
been drained. Idl. at 45]. Litton testified that he saw water in the bucket with the oil, but he did
not know how long the bucket had bdbere when he observed ild]. He did nottest whether
the substance was coolant instead of water, bakplkained that water separates from alidl. &t
46]. He did not take any measurements of therergparts, and he was ratitle to see the rod,
although he saw pictures of the rod, whigere taken by Defendant’s experid. t 47].
Litton also explained the findings his Investigative ReporiWith respect to the pistons,
he testified that the pistons would hold waatimg with the cylindebore after coming up on a
power stroke causing a dead stojal. &t 48]. He further explaindtat if the valve on the piston
is closed and there is watgresent, the piston walicome to a dead stopld]). Litton testified
that if there is any fuel present and the spaulky fights, that is “where all hell breaks looseld.].
Although Litton did not measure the head stluidton disagreed with Defendant’s expert’'s
method for measuring the heads studs. dt 49]. Litton stated thddefendant’'s expert used a
certain gauge to check the threads, but the teraea not the only placeahthe head studs can
stretch. [d.]. He continued that most of the timee ttam will twist in a hydrolock, but he did not
check the cam.Id. at 50]. In addition, he stated thHatdrolock can crack the block, but he did
not see any cracks in the blockd.]. Litton also stated that thheds can bend or break but that
he could not see ¢rods and did nanspect them. Ifl. at 50-51]. He alsdid not inspect the wrist
pins, which connects thed to the piston. Ifl. at 51]. He testified that he saw the head gaskets,

which had already been removed when he arriviet.af 53].



Litton further testified that the weakest part of the head gasket is usually in between the
cylinders, which is where damage can be exjppedtet that is not where he saw the damagg. |
at 53-54]. He explained, ‘&l never—Ilike a wreck, things happen, you don’t know how and why
and how come.” Ifl. at 54]. Litton stated that he hasraeexperienced a cold-start hydrolock in
an automobile engine.ld. at 56-57]. Litton testified that bad on what he was told, the engine
filled with rainwater and that Plaintiff tried to start the enginigl. gt 57]. Litton stated that he
was not there when Plaintiff started the engine,vmas he there when Plaintiff tore the engine
down. |]d.]. He did not take any measurements to determine the space between the hood and the
windshield. [d. at 57-58]. Further, he did not takey measurements between the windshield
and the carburetor.ld. at 58].

Litton further testified that he does not egmwith Defendant’s expert, who opined that the
engine was damaged due to a detonation evihtat[61]. He stated thahe of the pistons in the
engine was deformed upward, which indicated ithas going down when the damage occurred.
[Id.]. He explained that in a hydrolock situation, the piston goes apl&ad stop, iries to fire,
and then it will not go down.Id.]. He could not explain how ¢épiston became deformed upward
but testified that the helin piston one was contsait with hydrolock. Id. at 61-62]. Litton agreed
that he needed to completely dissemble the engine to conduct a full analysis of all the possible
modes of failure, but he did ndb so in the instant matterld| at 63].

On redirect examination, Litton repeated t@tooked at the engine to determine whether
nitrous caused the damage and that based amshigl inspection and what was presented to him
on the day he examined the engine, he eliminaiedus as a possible wse of the damageld|
at 64-65]. He stated thatd®d on his knowledge, the damagpeurred by hydrolock and that it

was not necessary for him to take measuremetdsat[65].
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. POSITIONS OF THE PARTIES

Defendant moves pursuant to Rule 702 to exlutton from testifying at trial. Defendant
emphasizes that the core question in this castas$ caused the engine to fail. Defendant raises
two main objections: (1) Litton isot qualified to opine on engirailure; and (2) Litton’s opinion
is speculative and not the product of adequatstesDefendant argues that because Litton is not
gualified and his opinion is speculative, W not be able tassist the jury.

With respect to Litton’s qualifications, Defendaasserts that Littors not qualified to
answer the specific question of whether the Ylefs engine failed due hydrolock. Defendant
states that Litton has no experienicaining, or educatiothat qualifies him aan expert on engine
failure causation. Further, Defendatdtes that this is the firsase in which Litton has been asked
to testify as an expert regarding engine falu Defendant asserts that Litton’s professional
experience as a full-time investigator is not ralate engine failure analysis. Defendant states
that Litton’s only conceivable quaiifition to testify about engisas his experience as a funny
car drag racer from 1969 to 1998. Defendant misthat such experiea does not give Litton
any special insight or qualifation into whether the Vehicke’engine failed due to hydrolock
because Litton admits that the engine he usedfereit from the engine iRlaintiff’'s Vehicle.
Defendant also asserts that Litton lacks expedenith the typeof hydrolock that he claims
occurred in the Vehicle’s engin®efendant argues that Littondwaever experienced or examined
an engine that was hydrolocked due to watetering the engine. MDendant maintains that
Litton’s racing experience, which ended twenty (2€ars ago, is irrelevant to the mode of failure
of the engine at issue.

In addition, Defendant also states that Litton’s testimony is based on an unreliable

methodology and will be unhelpful to the jury. fBredant asserts that Litton’s testimony relies
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heavily on anecdotal experience. For instancdemant states that Litton relies on Plaintiff's
version of the events whereinahitiff claims that rainwater éered the carburetor through the
hood scoop, which had no cover on it, and Plaintiff tried to start the Vehicle, but it hydrolocked.
Defendant states that Litton alsti@e on Plaintiff's statement thae (Plaintiff) started the Vehicle

for fifteen (15) minutes but that when he tritxd start it again, the \fecle would not start.
Defendant asserts that Litton’s reliance on Plaisti¥ersion of events is implausible because its
expert could not find one instem of hydrolock occurring during eold-start as described by
Plaintiff (i.e., starting anengine allegedly filled with watg Defendant states that Litton
acknowledged that he had never experiencemldastart hydrolock in an automobile.

Finally, Defendant argues that Litton’s testimy is the product o$ubjective belief and
unsupported speculation, rather than adequatadediiefendant states thahen Litton inspected
the engine, it had already beeartially dissembled. Defendastates that despite Litton’s
conclusion that water entered tbiegine based on the presencevater in the oil, Litton never
saw water in the engine. Defendant statedittain’s testimony relies on his inspection of altered
evidence and, by extensi, speculation about the condition oé tfiehicle’s engine before it was
disassembled. Defendant states that Litton adnihtede did not measure or inspect the engine’s
connecting rods. Thus, Defendaeguests that Litton be excludedn testifying in this matter.

In Response [Doc. 21], Plaintiff asserts thetion is qualified to tetify as a nonscientific
expert based on his years of experience and thakpest opinion will assist the trier of fact. With
respect to Litton’s qualification®Jaintiff states thdtitton’s testimony is nabased upon scientific
methodology but on his knowledge and profesdi@gerience with racing engines, engine
failure, and causes of engine fadu Plaintiff explainghat Litton began working in the racing

industry in the 1950s. Plaintiffates that Litton raced from 19681898 in high performance top
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fuel and funny car divisions and that he also benigines. Plaintiff asserts that although Litton
raced nitromethane engines, as opposed to a signogine, that fact is immaterial because Litton
knows from experience the operamand functional requiremenéssociated with the present

nitrous engine.

Further, Plaintiff explains #t Litton provided detailed testony as to thergine starter,
the compression ratio motor, how the nitro motdillisd with fuel with a power stroke, and how
the motor operates. Plaintiff states that Litdso conducted the necesseggearch by reviewing
the expert reports commissioned by Defendant oanlgse’s failure, Litton interviewed Plaintiff,
and Litton examined Plaintiff's Vehicle and engifte the cause of the failure. Litton further
researched the firing order of the pistons bec&®lsiatiff’'s engine is a Ford engine, as opposed
to the Chevy engines Litton racedPlaintiff states that Litton ab took photographs. Plaintiff
maintains that Litton may properly draw frohis professional knowledge and experience in
rendering his opinions. PHiff argues that Litton is permitted rely on information provided by
Plaintiff and that Litton’s investigation, research, and experience are sufficient to permit him to
testify in this matter.

In addition, Plaintiff states thattton’s expert opinion will asst the trier of fact. Plaintiff
maintains that Litton conducted a reasonable and proypestigation and that he was able to draw
on his experience of racing and kixperience with engie¢o present sufficigrfindings in support
of his conclusion. Plaintiff asserts that Litton was able to provide an opinion on the cause of the
engine’s failure, and he was also able to pte\additional information to debunk other possible
causes of the engine failure. Plaintiff maintatimat Litton should be permitted to testify in this

case.
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Defendant filed a Reply [Do@2], asserting that Plaintiffoticedes, or does not dispute,
the following arguments: (1) Litton’s experienceagwivate investigatomal past expert testimony
do not bolster his qualifications in this case;(Bjon lacks any scientifibackground or formal
training that could qualify him to testify thatettengine failed due thydrolock; (3) Litton has
never dealt with or examined an engine thiagadly hydrolocked due to water entering the engine
and never encountered an engimat hydrolocked from a cold sta¢4) Litton’s analysis relied on
anecdotal evidence from Plaintdhd a cursory examination of the altered engine; and (5) Litton
did not measure, test, or inspect several of tHadkes components thahew tell-tale signs of a
hydrolock event. Defendant agsethat the pertingrquestion is whethdritton is qualified to
testify that the engine failed due to a cold-stgdrolock. Defendat argues that Plaintiff points
to nothing in Litton’s experience that qualifiesrhto answer this specific question. Finally,
Defendant repeats that Litton’s testimonybmssed on an unreliable methodology and will be
unhelpful to the trier of fact.

In addition to the above filings, the rias filed supplemental briefs after tbaubert
hearing. In Plaintiff’'s supplemental brief [Dad83], he explains that Litton’s experience with
racing engines is extengiv Plaintiff states thain direct examination, tton was able to identify
his experience as it related tccireg engines and what allowddm to make an evaluation of
Plaintiff's Vehicle. P&intiff maintains that the fact that Litton raced nitromethane engines as
opposed to nitrous engines is immaterial. aiflff asserts that lton clearly knows from
experience the operational and ftiooal requirements associatediwthe present nitrous engine.
Plaintiff points to Litton’s testimony regardingWwaitrous works—that is, the bottle must be on
and there must be full acceleration. Plaintifjuees that Defendant questioned Litton extensively

on his initial investigation of the engine, and Litton testified that he inspected the engine in order
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to determine whether nitrous caused damage tothi@e Plaintiff states that Litton was able to
exclude nitrous and determineaththe engine had hydrolockedlaintiff explains that Litton
examined the oil and water that were removed from the engine, and he researched and determined
the firing order of the pistons so that he coulidlelssh where the water could have been initially
injected into the engine. Plaintiff states that Defendant raises grounds to cross examine Litton’s
opinion but such grounds are meaisons to exclude him frorastifying in this case.

Defendant filed a supplemental brief [Doc],3dsserting that Litton’s testimony at the
Dauberthearing did not weaken Defemd& arguments raised in iggevious filingswith respect
to Litton’s qualifications and methodology. Withspect to his qualificatns, Defendant asserts
that Litton confirmed at the heagrhat he lacks any scientifiabkground or formal training that
could qualify him to testify thate Vehicle engine failed due ydrolock. Defendandtates that
although Litton has experience as a nitromethfanay car driver, Plaintiff’'s engine is much
different than the engines used by Litton. Wabkpect to Litton’s meodology, Defendant states
that Litton confirmed that he relied on anecd@waldence and that he did not measure, test, or
inspect several components in the Vehicle thladw tell-tale signs of hydrolock event.
Defendant asserts that Litton’s testimony iseliable because he germed no testing or
verification.

Defendant states that in additito these deficiencies, Littorstdied at the hearing that he
did not consider other possibtauses and explained that the objective of his inspection was to
determine whether the Vehicle blew up on nitroxgde. Defendant stas that Litton further
testified that in order to analyze all possible cauddailure, he would have needed to disassemble

the motor. Defendant states that, at most, highould only be allowed to serve as a rebuttal
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expert regarding whether a mitrs explosion occurred because #tope of his inspection and
testing was limited to that determination.
[Il.  STANDARD OF REVIEW
“Federal Rule of Evidence 702 obligates judipesnsure that any ientific testimony or
evidence admitted is relevant and reliabl&dmho Tire Co., Ltd. v. Carmichadél26 U.S. 137,
147 (1999) (quotingDaubert v. Merrell Dow Pharma., Inc509 U.S. 579, 589 (1993)).
Specifically, Rule 702 mvides as follows:
If scientific, technical, or othespecialized knowledge will assist the
trier of fact to understand the evidermrdo determine a fact in issue,
a witness qualified as an expday knowledge, skill, experience,
training, or education, may testifyetteto in the form of an opinion
or otherwise, if (1) the testimony is based upon sufficient facts or
data, (2) the testimonis the product of d&able principles and
methods, and (3) the witness haplagal the principles and methods
reliably to the facts of the case.

Fed. R. Evid702.

In Daubert, the Supreme Court of the United Stastated that a district court, when
evaluating evidence proffered under Rule 702, musisatgatekeeper, ensuring “that any and all
scientific testimony or evidence admittedid only relevant, but reliable.” 509 U&.589. The
Daubertstandard “attempts to strike a balance between a liberal admissibility standard for relevant
evidence on the one hand and the need tad&ahisleading ‘junk science’ on the otheBést v.
Lowe’s Home Ctrs., Inc563 F.3d 171, 176—77 (6th Cir. 2009).

The factors relevant in evaluating the abliity of the testimony, include: “whether a
method is testable, whether it has been subjectpddpreview, the rate @frror associated with
the methodology, and whether the method is geyemattepted within the scientific community.”

Coffey v. Dowley Mfg., Inc187 F. Supp. 2d 958, 970-71 (M.D. Tenn. 2002) (cillagbert 509

U.S. at 593-94). Rule 702 inquiag “a flexible one,” and thaubertfactors do not constitute a

16



definitive checklist or testKkumho Tire Cq.526 U.S. at 138-39 (citingaubert 509 U.S. at 593);
see alsdHeller v. Shaw Indus., Incl67 F.3d 146, 152 (3d Cir.1999k(daining that these factors
“are simply useful signposts, not dispositive hurdles that a party must overcome in order to have
expert testimony admitted”).

“Although Daubertcentered around the admissibilitysaientific experbpinions, the trial
court’s gatekeeping function applies to all expert testimonydag that based upon specialized
or technical, as opposed doientific, knowledge.”Rose v. Sevier Cnty., TenNo. 3:08-CV-25,
2012 WL 6140991, at *4 (E.D. Te. Dec. 11, 2012) (citinjumho Tire Cq.526 U.S. at 138-39).
“[A] party must show, by a ‘prepaterance of proof,’ thahe witness will testify in a manner that
will ultimately assist the trier of fact in undensting and resolving the factual issues involved in
the case.” Coffey 187 F. Supp. 2d at 70-71 (quotibgubert 509 U.S. at 593-94). The party
offering the expert has the la@n of proving admissibilityDaubert,509 U.S. at 592 n. 10.

Moreover, the Supreme Court has explained imatetermining “whether the expert is
proposing to testify to (1) scientific knowledge tf@&t will assist the trier ofact,” the court must
assess “whether the reasoning or methodology undgrhe testimony is scientifically valid and
whether it can properly be ajgd to the facts in issue.ld. at 592—-93. “Furthermore, the court
must examine the expert's conclusions in order to determine whether they can reliably follow from
the facts known to the expemd the methodology usedifi re Diet Drugs No. MDL 1203, 2001
WL 454586, at *7 (E.D. Pa. Feb. 1, 2001) (citheller, 167 F.3d at 153).

Further, a court should “exclude profferegert testimony if the subject of the testimony
lies outside the witness's area of expertida.fe Diet Drugs 2001 WL 454586, at *7 (quoting 4

Weinstein's Fed. Evidg 702.06[1], at 702-52 (2000)). Thismgly means that “a party cannot
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gualify as an expert generally by showing that the expert has specialized kreowtettgining
which would qualify him or her to opine on some other issu@.”(other citations omitted).

Finally, “the court will not exclude expertstmony merely because the factual bases for
an expert's opinion are weakA&ndler v. Clear Channel Broad., In&70 F.3d 717, 729 (6th Cir.
2012) (quotation marks and citations omitted). Esidn is the exception, not the rule, and “the
gatekeeping funabh established baubertwas never ‘intended to serve as a replacement for the
adversary system.”Daniels v. Erie Ins. Group291 F. Supp. 3d 835, 84M.D. Tenn. Dec. 4,
2017) (quotingRose v. Matrixx Initiatives, IncNo. 07—-2404-JPM/tm2009 WL 902311, at *7
(W.D. Tenn. March 31, 2009)) (other quotationstted). Rather, “[v]igorous cross-examination,
presentation of contrary evidence, and carefutuiesibn on the burden of pof are the traditional
and appropriate means of attacking shaky but admissible evidebDegbert,509 U.S. at 596.
Rule 702 does not “require anythiagproaching absale certainty.” Daniels 291 F. Supp. 3d at
840 (quotingTamraz v. Lincoln Elec. C0620 F.3d 665, 67172 (6th Cir. 2010)).

V. ANALYSIS

Guided by the foregoing, the Court will now turn to Defendant's Motion. As mentioned
above, Litton opines that nitrous was not the cause of the damage to the engine and that the cause
of the damage was hydrolock. Defendant ha#iesiged Litton’s qualifications and methodology.
The Court will analyze each of these arguments separately.

1 Qualifications

As outlined above, Defendant has challeng#tbn’s qualifications to opine on engine
failure causation. Plaintiff disaggs and points to tton’s experience in the racing and engine

industry in support oliis qualifications.
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With respect to an expert witness’s qualifications, “[tlhe court is to examine ‘not
the qualifications of a witness in the abstrabut whether those qualifications provide a
foundation for a witness to answer a specific questioBgtry v. Crown Equip. Corp108 F.
Supp. 2d 743, 749 (E.D. Mich. 2000) (quotiBwpelser v. Norfolk Southern Ry. Ckd5 F.3d 299,

303 (6th Cir. 1997)). This simply means that ‘&l court must determine whether the expert's
training and qualifications rela to the subject matter ofiis proposed testimony.” Id.
(citing Smelser105 F.3d at 303).

In the instant matter, Litton opines on whkatised the engine to fail (i.e., hydrolock) and
what did not cause the engine to fail (i.e., nifouThe parties do not dispute that Litton has not
had any formal training or received any degreedifications relating to engine failure. Instead,
Plaintiff relies on Litton’s experience in the magiand engine industry. Thus, the question before
the Court is whether Litn’s experience is sufficient to allow him to testify as to engine failure
causation. The Court has carefulwiewed Litton’s qualifications ith respect t@ngine failure
causation, and the Court finds tha&iRtiff has not established thattian is qualified to testify as
to the opinions he provided in this case.

Clearly, Litton is knowledgeable about raciagd nitromethane engines. While Litton
raced for approximately thirty (30) years, frd69 to 1998, his last experience with racing was
about twenty years ago. He acknowledged thatvethicles he raced were much different than
Plaintiff's Vehicle. Specifichy, at the hearing, Litton agreed that the engines’ “modes of
operation were completely different ball games” and that there was very little that was similar with
respect to how they operate. [Doc. 32 at 29]. Litton further testified that he never used nitrous.
Although he testified thahe researched how rouis worked when he built engines, he never

explained what exactly he researched and how sesgarch assisted him with his opinion in this
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case. Thus, while Plaintiff empiaes Litton’s experience, Pldiifi did not establish Litton had
any experience with Plaintiff's p@cular engineor nitrous.

Further, when asked whether he had evedacted a forensic examination on an engine,
he stated that he performed an “autopsy on evetgmtizat we tore up.” [Doc. 32 at 28]. Litton,
however, did not explain how many engines hd dsassembled and what specifically he did
during an autopsy that would astshim in reaching his opinioria this case. For instance, it
remains unclear whether he took apart engineseaachined the parts therein and what type of
damage he observed. In summary, he did xpla@ how his autopsies translate into him being
gualified to issue the causation opinions rendergldisncase. In addition, Litton testified that he
operated a high performance shop in the 1980s, bsialted that he newsaw hydrolock in the
engines that he repaired at the shop. Thitgr’s testimony left the Court speculating how his
experience, with much different engines, rentdérsqualified to issue an engine failure causation
in this case. Powell v. Camping World RV Sales LLSo. 4:13-CV-00195 KGB, 2015 WL
13651139, at *8 (E.D. Ark. Mar. 25, 2015) (finding thalthough [the expert] pronounces that he
has conducted dozens of investigations of fuelamimtation, he cites no spific example of an
investigation and offers no explanation of hawprior investigation ssisted his reaching his
opinions in this case”)As the Advisory Committee Notes explain, “If the witness is relying solely
or primarily on experience, then the witnesssimaxplain how that>g@erience leads to the
conclusion reached, why that experience isufficient basis for the opinion, and how that
experience is reliably applied to the fact§:éd. R. Evid. 702 advisp committee’s note to 2000
amendment. Here, the Court finds that PI#idid not establish how Litton’s experience relates

to his opinion in this case.
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In addition, while Litton provideé a causation opinion as tdiwPlaintiff's engine failed,
Litton acknowledged that he never had any eepee with an automobile engine hydrolocking
due to water. [Doc. 16-1 at 59ccordingly, the Court finds th&tlaintiff did not meet his burden
in establishing that Litton is qualified to tiég as to the cause of the engine failing.

2. M ethodology

Defendant maintains that Litton’s methodologyiweliable and thatis testimony will
not assist the jury. Defendant asserts thabhitbrmed his opinions based on anecdotal evidence
from Plaintiff, the engine was partially dé&ssembled and contained no water in it when Litton
inspected it, and Litton failed to measure or sesteral of the Vehicle’'somponents. Defendant
also asserts that Litton failed to coraidther possible modes of failure.

Plaintiff argues that Litton’s opinion is &ad on his observations and experience in the
engine and racing industry. d#itiff maintains that Littorconducted a reasonable and proper
investigation. Plaintiff states that Litton spoke with him about Wheintiff experienced and read
Defendant’'s experts’ reports.Plaintiff concludes that Littos’ findings coupled with his
experience establish a progeundation for his testimony.

Even if the Court were to find Litton qualified to testify, the Court finds that Litton’s
methodology with respect to the engine hydrolockmgot sufficiently reliable. First, Litton
repeatedly acknowledged that his only objective wineexamined the engine was to determine
whether nitrous caused the failure. Litton agreedithatder to conduct a luanalysis of all the
possible modes of failure, he needed to completely disassemble the engine, which he did not do.
See Newell Rubbermaid, Inc., v. Raymd@¥b F.3d 512, 527 (6th Cir. 2012) (noting that one red

flag that cautions against certifiy an expert is the failure towsider other possible causes).
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Further, the Court finds that Litton’sstémony highlights the primary issue with his
opinion—he performed a cursory examination to arait/is opinion. In ls Investigative Report,
Litton only provides a general explanation what happens when an engine experiences
hydrolock, but the Investigative Repdaicks specificity as to the aege observed in the engine
at issue. For instance, he epk in the Investigative Repdtat in a hydrolock situation, the
pistons will stop when compressed against the cylinder head and that the compression will cause
the head to push up, which stretches the head.sdsng the hearing, he admitted that he did
not measure the head studs to deteerif they had stretched. Inglinvestigative Reort, he states
that the pressure on the pista@ises damage to the pistorisgs, and to the rod. During the
hearing, he testified that did nimispect the rods or ¢hwrist pins to determine if they had been
damaged. In his deposition, he tigsti that had he been able itwspect the engine again, he
definitely would have checked the rods. [D&6-1 at 47]. In the Investigative Report, Litton
states that when an engine hydrolocks, the wdhalways twist and crack the block. During the
hearing, he admitted that he did impect the cam to determinatitwisted or cracked the block.
As Defendant emphasizes in its supplementafk,bti@ppears Litton neither tested or observed
any of the components to determine if theyewdamaged, even though such damage, in Litton’s
opinion, would be consigté with hydrolock.

The Court observes that during his depositibitton was asked whether he took any
measurements with respect to how the rainwhiethe windshield and then dripped into the
carburetor. [Doc. 16-1 at 101]. Hesponded that he needed tketéhat measurement but that
Plaintiff was busy. If. at 102]. Further, during his depositi he was asked wther the cylinders

had any damage due to hydrolock, and he resmbtiteg he was not able to determine if the
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cylinders had damage because he woaktrto take them out individuallyld[ at 69]. Given the
above deficiencies, the Court findi#ton’s opinion unreliable.

In addition, during the hearing, he could haty explain why the damage to the head
gasket did not occur at the weakest point, whgctvhere he expected to observe the damage.
Instead, Litton testifi@, “You never — like avreck, things happen, you don’t know how and why
and how come.” [Doc. 32 at 55Further, Litton was unable txplain how the piston deformed
upward, although he testified thaethurned hole in the piston wesnsistent with hydrolock.

It appears to the Court that Litton basesdpision on Plaintiff's version of the events, the
fact that he saw water in the oil bucket, anel ¢bndition of certain components in the Vehicle.
First, courts do not exclude expert testimonyrédying on an individual’s version of eventSee
Andler, 670 F.3d at 729 (explaining that courts do‘leaclude expert testimony merely because
the factual bases for an expert’'s opinion arakile(quotation marks ancitations omitted). In
the instant matter, however, it appears thatohithccepted as true Plaintiff's statement that
rainwater entered the Vehicle, despite Litton’s &bt take measurements and adequately inspect
the Vehicle to determine if rainwater could have entered the Vel3ele Newell676 F.3d at 527
(explaining that one red flag that cautions againsifgig an expert include reliance on anecdotal
evidence). At the heiag, Litton testified thabased on what he was told, the engine was already
filled with rainwater when Plaintiff tried to start it. [Doc. 32 at 57]. Litton did not take any
measurements or perform an adequate inspection to determine if Plaintiff's version of events is
consistent with the engine hydrolocking. Fatance, Litton testifieduring his deposition:

Q. . . . Did you make any measurements on the rainwater how it

would have to hit the windshield et into the carburetor as the
engine had been con —
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A. No. And | told Tommy | wantetb do that. | said, | need to — |
said, | need to do that, and course, he — you know, we never did get
together. Tommy’s busy busy busy.

[Doc. 16-1 at 102].

With respect to seeing water in the oil bucket, Litton acknowledged that the oil had already
been drained, he did not know how long the bubleet been where he originally observed it, and
he did not test to determine whether it was watecoolant in the bucket. With respect to the
gaskets, he testified that he expected the danmagecur at the weakepoint but he could not
explain why the damage was not at the weakesit pdiinally, with respect to the piston, he was
not able to testify as to how it became deformed upward.

Defendant asserts that Litton did not parfoany testing, which also renders Litton’s
opinion unreliable. Testing, howeves not required irevery caseJacobs v. Tricam Indus., Inc.
816 F. Supp. 2d 487, 493 (E.D. Mich. 2011) (“Furthamm testing is not gpiired in every case,
particularly where, as here, elexpert conducted an examination of the physical evidence.”).
Here, Litton simply relies on Plaintiff's versioof the events without performing an adequate
examination of the physical ewdce. Accordingly, based on the above, the Court finds that
Litton’s testimony is not based uporffetient facts or data, and there&his opinion is unreliable.

V. CONCLUSION

Accordingly, for the reasons stated abdfie, Court finds Defendant’s Motion to Exclude

Expert Opinion Testimony of Gary Littopc. 16] well taken, and it iSRANTED.

IT ISSO ORDERED.

ENTER:
: ) ™ -
-\A,./J,f)' o a'cjofr\ r_
Debra C. Poplin

UnitedStatesMagistrateJudge
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